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dig:est 


OF 


BANKRUPTCY  DECISIONS 


IN    THE 


UNITED  STATES  AND  ENGLAND,  TOGETHER  WITH 

UNITED  STATES  BANKRUPT  ACTS 

OF  1800, 1841  AND  1867. 


QUALIFICATION  OF   PETI- 
TIONERS. 

1.  The  fact  that  a  person  becomes  a  peti- 
tioning creditor  of  an  insolvent  for  the  nomi- 
nal amount  of  a  debt  purchased  by  him  at  a 
discount  rather  than  the  amount  paid  by  him 
will  not  •per  se  vitiate  the  discharge.  Small  v. 
Graves,  7  'Bafh.  576. 


QUESTIONS. 

1.  Arising  in  progress  of  case.  A 
question  arising  in  the  progress  of  -a  case  in 
bankruptcy  will  be  heard  bypeiiiionandnot 
by  an  appeal  in  the  circuit  court,  and  such 
petitions  will  be  heard  and  acted  upon  in 
chambers  or  elsewhere.  In  re  Reed,  (Oto,) 
2  N.  B.  B.  2. 

2.  A  question  in  order  to  be  properly  certi- 
fied to  the  judge,  must  arise  regularly  in  the 
course  of  proceedings  before  the  register, 
and  between  parties  having  the  legal  right 
to  raise  it.  In  re  Wright,  (_Ky.)  1  N.  B.  B. 
91. 

3.  Certifying.  Where  the  questions 
certified  to  a  district  judge  in  bankruptcy 
are  merely  questions  in  the  abstract,  not 
arising  in  the  course  of  bankruptcy  proceed- 
ings or  upon  the  result  of  such  proceedings, , 
and  are  Certified  in  behalf  of  a  person  who  ■ 
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is  not  a  party  to  the  proceedings  in  the 
bankrupt  court,  they -will  be  returned  un- 
decided, for  the  reason  that  a  decision  would 
be  of  no  force  or  effect.  In  re  Haskell,  4 
N.  B.  B.  181. 

4.  Of  fact.  A  witness  is  not  bound  to 
answer  a  question  that  does  not  relate  to  any 
matter  of  fact  in  issue,  or  to  any  matter  con- 
tained in  his  direct  testimony.  Especially 
if  a  truthful  answer  to  it  would  tend  to  de- 
grade him.  In  re  Lewis,  (^S.  D.  N.  !F.)  3 
N.  B.  B.  153. 

5 .  Whether  a  departing  the  dwelling  house 
is  accompanied  with  an  intent  to  delay  a 
creditor,  is  a  question  of  fact  for  a  jury  to 
decide  upon  all  the  circumstances.  Aldridge 
V.  Ireland,  1  Taunt.  273,  n.     CEngO 

6.  To  render  a  mortgage  void  under  the 
35th  section  of  the  bankrupt  act,  it  is  not  ne- 
cessary that  the  debtor  knew  or  believed  him- 
self insolvent ;  the  section  treats  of  insol- 
vency as  a  matter  of  fact,  not  of  belief,  and 
with  knowledge  of  which  and  its  consequen- 
ces he  is  chargeable  in  law.  It  follows,  as  a 
logical  sequence,  that  when  a  man,  insolvent 
in  fact,  gives  a  mortgage  to  one  existing  cred- 
itor, he  does  so  with  a  view  to  give  him  a  pre- 
ference. The  bankrupt  law  of  1841,  and  the 
Massachusetts  insolvent  law  and  decisions 
commented  upon.  The  act  of  1841  declares 
void  preferences  made  by  a  party  contem- 
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plating  bankruptcy ;  the  act  of  1867  includes 
those  made  by  a  party  being  insolvent,  and 
the  decisions  under  the  former  act  are  not  al- 
ways applicable  to  the  present  statute.  The 
question  whether  the  debtor  knew  or  did  not 
know  of  his  insolvency,  is  unimportant  in 
determining  as  to  him ;  and  the  purpose  of 
the  act  being  to  enforce  the  equal  distribution 
of  the  estate.  Every  act  of  an  insolvent  that 
tends  to  defeat  that  purpose,  should  be 
construed  strictly  against  him,  and  courts 
should  indulge  every  presumption  permissi- 
ble by  the  well  settled  rule  of  law,  to  secure 
the  full  benefit  of  this  cardinal  principle  of 
the  law.  The  strict  definition  of  insolvency, 
usually  given  in  commercial  eenters,  should 
not  be  applied  in  country  places.  A  party 
should  be  held  insolvent  only  when  he  fails 
to  meet  his  debts  according  to  the  usages 
and  customs  of  the  place  of  his  business ;  the 
rule  should  be  in  harmony  with  the  general 
custom  of  the  place.  If  an  insolvent  give  a 
mortgage  to  a  creditor,  who  has  reasonable 
cause  to  believe  him  insolvent,  the  fraud 
upon  the  bankrupt  act. is  complete  as  to 
both.  The  question  as  to  the  creditor,  is 
whether  he  had  reasonable  cause  to  believe 
the  debtor  insolvent,  not  what  he  did  believe, 
the  latter  is  immaterial.  The  creditor  is  not 
constituted  the  sole  judge  of  the  sufficiency 
of  the  evidence  of  his  debtor's  insolvency  ; 
that  is  for  the  court  to  determine,  the  secu- 
rity being  attached.  Where  a  debtor  had, 
during  two  years,  paid  off  only  a  small  por- 
tion of  an  overdue  debt,  had  sold  out  the 
stock  of  goods  for  which  the  account  was 
made,  and  transferred  a  part  of  the  paper 
received  therefor,  had  applied  for  extensions 
and  been  refused,  had  previously  declined  to 
execute  a  mortgage  on  the  ground  that  it 
would  injure  his  credit,  and  had  been  pressed 
by  his  different  creditors.  These  facts  con- 
stituted reasonable  cause  for  belief  of  insol- 
vency, and  the  creditor  cannot  escape  from 
the  consequences  of  knowledge  of  them.  In 
re  Wager  &  Fales,  5  N.  JS.  B.  181. 

7.  Of  fact  and  of  law.  A.  wishing 
to  purchase  a  lot  of  sheep  from  B.  and  they 
not  able  to  agree  on  the  terms,  the  sheep 
were  placed  on  A.'s  farm  by  mutual  agree- 
ment. They  remained  there  five  days  and 
before  the  price  was  agreed  on,  A.  became 
bankrupt.  In  an  action  by  B.  against  the 
assignees  of  A.  for  taking  the  sheep,  it 
was  held,  that   the   question  whether  the 


sheep  were  in  A.'s  possession  as  reputed 
owner,  was  a  matter  of  fact  for  the  jury, 
and  the  assignees,  having  put  it  as  a  matter 
of  law  at  the  trial;  could  not  afterwards  con- 
tend that  the  judge  should  have  left  the 
question  to  the  jury.  Trismall  v.  Lovegrove, 
10  W.  B.  527 ;  6  L.  T.,  N.  S.  329.    (Eng.) 

8.  Of  insolTency,  how  to  be  con- 
strued. What  is  insolvency?  It  is  true 
that  "  insolvency  and  inability  to  pay"  are 
synonymous,  but  solvency  does  not  mean 
ability  to  pay  at  all  times,  under  all  circum- 
stances, and  everywhere  on  demand,  nor 
does  it  require  that  a  person  shall  have  in 
his  possession  the  amount  of  money  neces- 
sary to  pay  all  claims  against  him.  Diffi- 
culty in  paying  particular  demands  is  not 
insolvency.  Held,  that  the  insolvency  of 
the  partnership  was  not  so  clearly  made 
out  as  to  warrant  any  interference  by  the 
court.  Walkenshaw  v.  Perzel,  32  How.  Pr. 
B.  233. 

9.  Of  practice.  The  circuit  court 
will  not  review  an  incidental  question  of 
practice  arising  in  the  district  court.  In  re 
Eobinson,  2  N.  B.  B.  108 ;  s.  c.  6  Bl.  C.  C. 
253. 

10.  On  examination.  As  to  rele- 
vancy or  irrelevancy ;  see  in  re  Carson  & 
Hard,  (_S.  D.  N.  F.)  2  N.  B.  B.  41. 

1 1 .  Relative  to  property-  When 
a  bankrupt  testifies  that  the  owner  of  cer- 
tain property,  questions  relating  to  the  iden- 
tity of  the  owner,  duration,  extent  and  char- 
acter of  the  ownership  of  that  property,  are 
irrelevant ;  likewise  all  questions,  which  on 
their  face  relate  to  property  that  does  not 
belong  to  the  bankrupt,  are  irrelevant.  In 
re  Van  Tuyl,  1  N.  B.  B.  193. 

1 2.  A  bankrupt  must  answer  questions 
in  relation  to  property,  in  which  it  is  shown 
that  he  might  possibly  have  an  interest.  In 
re  Bonesteel,  {S.  B.  N.  F.)  2  iV.  JS.  B.  106. 


RAILROAD    COMPANIES. 

1 .  A  corporation  carrying  on  and  pursu- 
ing any  lawful  business  defined  and  clothed 
by  its  charter,  with  power  to  do  so,  is  clearly 
a  business  corporation,  and  amenable  to  the 
provisions  of  the  bankrupt  act ;  therefore  the 
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objection  to  the  adjudication  of  a  railroad 
company,  because  it  is  not  a  monied  busi- 
ness, or  commercial  corporation,  or  a  joint 
stock  company,  is  not  well  taken.  For  it 
seems  to  be  the  clear  intent  of  the  thirty- 
seventh  section,  to  bring  within  the  scope  of 
the  bankrupt  act,  all  corporations  except 
those  organized  for  religious,  charitable, 
literary,  educational,  municipal  or  political 
purposes.  Where  the  bankruptcy  proceed- 
ings against  the  Alabama  &  Chattanooga 
railroad  companj'  are  based  on  the  ninth 
clause  of  the  thirty-  ninth  section  of  the 
bankrupt  act  of  eighteen  hundred  and  sixty- 
seven,  as  amended,  it  is  necessary  to  aver 
and  prove  that  the  debtor  was  either  a  ban- 
ker, broker,  merchant,  manufacturer,  miner 
or  trader,  and  as  the  charter  of  the  Ala- 
bama &  Chattanooga  railroad  company  does 
not  authcJrize  it  to  carry  on  either  of  these 
pursuits,  it  does  not  come  within  the  provi- 
sions of  the  ninth  clause  of  section  thirty- 
nine,  as  amended.  As  the  petition  upon 
which  the  adjudication  of  this  railroad  com- 
pany was  made,  did  not  allege  that  it  was 
either  a  banker,  broker,  merchant,  manufac- 
turer, miner  or  trader,  and  as  no  proof  there- 
of was  offered  to  this  effect,  the  irresistible 
conclusion  is,  that  upon  that  petition,  this 
railroad  company  should  not  have  been  ad- 
judicated a  bankrupt  upon  the  petition  and 
proofs  presented  to  the  court.  In  re  The 
Alabama  &  Chattanooga  R.  R.  Co.,  5  JV.  B. 
iJ.  97. 

2.  Railroad  corporations  are  created  to 
transport  passengers  and  freight,  and  it  is 
that  precise  business  in  which  they  are  em- 
ployed. They  must  therefore  be  held  to  be 
commercial  corporations.  Undoubtedly  the 
word  "business,"  as  applied  to  corporations, 
has  a  broader  meaning  than  the  word  "  com- 
mercial," as  used  in  the  same  clause,  but  it 
was  not  the  intention  of  congress,  in  the 
opinion  of  the  court,  to  give  such  a  scope  to 
the  word  "business"  as  to  supersede  the 
words  "  monied  and  commercial,"  and  leave 
them  without  any  practical  signification. 
Harris  v.  Amery,  1  Law  Sep.,  C.  P.  154  ; 
Sweatt  V.  The  Boston,  Hartford  &  Brie  R. 
R.  Co.  et  al.  5  N.  B.  B.  234. 

3.  Assignees  of  in  several  dis- 
tricts. Where  a  corporation  holding  prop- 
erty and  carrying  on  business  in  three  seve- 


ral states  is  adjudicated  bankrupt,  and  assig- 
nees are  appointed,  who  are  respectively 
citizens  of  two  states  in  which  proceedings 
in  bankruptcy  are  pending ;  but  an  assignee 
is  not  appointed  who  resides  in  the  third 
state  in  which  proceedings  in  bankruptcy 
are  also  pending.  Held,  that  as  three  assig- 
nees were  to  be  chosen,  and  proceedings 
were  pending  in  three  different  districts,  it 
ought  to  have  been  so  arranged  that  each  of 
the  districts  could  have  an  assignee  within 
it  a  resident  thereof;  and  that  in  the  dis- 
trict in  which  no  assignee  has  been  appointed, 
the  court  there  declines  to  approve  the  elec- 
tion of  assignees.  In  re  Boston,  Hartford 
&  Erie  Railway  Co.  (S.  B.  N.  F.)  5  N.  B. 
B.  233. 

4.  Bonds  of.  Railroad  corporations 
from  their  character  as  branches  of  the 
great  system  of  internal  improvements  do 
not  come  within  the  regime  of  the  bankrupt 
law.  The  fact  that  the  bonds  of  a  road  are 
at  a  mere  nominal  value  does  not  show  that 
the  road  should  be  considered  insolvent. 
Bonds  and  coupons  of  a  railroad  are  not 
commercial  paper  within  the  meaning  of  the 
U.  S.  bankrupt  act  of  1867,  and  the  paying 
of  its  coupons  after  suit  brought  is  not 
preferring  one  creditor  over  another.  In  re 
Opelusa  &  Great  Western  R.  R.  Ex  parte 
Tucker,  et  al.  (^La.)  3  N.  B.  B.  31. 

5.  Not  subject  to  the  provisions 
of  bankrupt  act.  A  railroad  corpora- 
tion is  not  within  the  purview  of  the 
bankrupt  law.  Ex  parte  Opelusa  &  Great 
Western  R.  R.  Co.,  3  JV.  B.  B.  31;  contra, 
in  re  Rankin  v.  Florida,  Atlantic  &  G.  C. 
R.  R.  Co.,  1  N.  B.  B.  96 ;  in  re  The  Boston, 
Hartford  &  Erie  R.  R.  Co.,  4  N.  B.  B.  99; 
in  re  Alabama  &  Chattanooga  R.  R.  Co.,  5 
N.  B.  B.  97. 

6.  Property  in  the  hands  of  re- 
ceiver. Property  in  the  hands  of  the  re- 
ceiver of  the  company  must  be  regarded  as 
being  in  the  possession  of  the  several  state 
courts  which  appointed  such  receivers,  and 
where  their  appointment  was  prior,  to  the 
commencement  of  proceedings  in  bankrupt- 
cy, the  U.  S.  district  court  will  not  inter- 
fere until  their  title  is  impeached.  Alden 
V.  The  Boston,  Hartford  &  Erie  R.  R.  C,  5 
N.  B.  B.  231. 
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7.  Subject  to  provisions  of  bank- 
rupt act.  The  grantee  of  the  franchise 
of  a  corporation  to  operate  a  railroad  can 
acquire  no  greater  rights  than  the  corpora- 
tion itself  has  by  the  terms  of  its  charter. 
The  purchaser  must  take  his  title  subject  to 
all  the  creditors  of  the  original  grant,  and 
subject  to  all  duties  and  liabilities  to  the 
state;  the  public  and  individuals,  none  of 
whose  rights  can  be  impaired  by  the  trans- 
fer. Hence,  there  are  no  such  inherent  dif- 
ficulties in  the  way  of  the  sale  and  transfer 
of  the  property  and  franchises  of  a  railroad 
as  would  require  such  a  construction  of  the 
U.  S.  bankrupt  act  of  1867,  as  to  exclude 
railroad  corporations  from  the  operation  of 
that  clause  of  the  act,  the  literal  construc- 
tion of  which  clearly  renders  them  liable  to 
be  dealt  with  under  its  provisions.  Adams 
V.  Boston,  Hartford  &  Erie  K.  R.  Co., 
{Mass.')  4  N.  B.  B.  99,  (citing  Dartmouth 
College  V.  Woodward,  4  Wheat.  701 ;  Har- 
ris V.  Amery,  1  L.  B.,  C.  P.  154;  Hall  v. 
Sullivan  E.  R.  Co.,  21  Law  B.  138.) 

8.  Moneyed  business  and  commercial 
corporations  are  certainly  within  the  words 
of  the  bankrupt  act  of  1867,  as  the  37th  sec- 
tion enacts  that  the  provisions  of  the  act 
shall  apply  to  such  corporations  and  to  joint 
stock  companies.  Whenever  the  word  per- 
son is  used  in  the  act,  it  must  doubtless  be 
construed  as  including  corporations  as  the 
48th  section  of  the  act  so  provides ;  but  that 
section  cannot  be  construed  as  including  any 
corporation  within  the  provisions  of  the 
bankrupt  act,  except  such  as  are  mentioned 
in  the  37th  section  of  the  act,  as  the  rules 
therein  prescribed  regulating  the  proceed- 
ings in  such  cases,  do  not  apply  to  any  other 
corporations  than  those  previously  named  in 
"the  same  section.  Railroads  being  engaged 
in  commercial  pursuits,  such  as  the  trans- 
portation of  passengers  and  freight,  and  as 
auxiliaries  of  commerce  &  trade  are  commer- 
cial corporations,  and  are  subject  to  the  pro- 
visions of  the  U.  S.  bankrupt  act  of  1867. 
Sweatt  V.  The  Boston,  Hartford  &  Brie  R. 
R.  Co.,  et  al.  5  N.  B.  B.  234. 

9.  Railroad  corporations  may  be  declared 
bankrupt  under  the  proper  construction  of 
the  U.  S.  bankrupt  act  of  1867.  Adams  v. 
Boston,  Hartford  &  Erie  R.  R.  Go.  (Mass.) 
i  N.  B.  B.  99. 


RATES. 

1.  Parochial,  One  year's  parochial 
rates  due  at  the  date  of  bankruptcy  may  be 
paid  in  full.  In  re  Saberton,  9  L.  T.,  N.  S. 
267.    (Eng.) 

2.  A  sum  assessed  by  way  of  poor  rate, 
was  a  claim  or  demand  provable  under  a 
commission  of  bankrupty  under  5  &  6  Vict. 
c.  122,  s.  7;  and  a  certificate  was,  therefore, 
a  bar  to  any  subsequent  proceedings  under 
43  Eliz.  c.  2,  to  levy  the  amount  by  distress 
and  sale  of  the  bankrupt's  goods.  Ex  parte 
Bunvash,  (Churchwardens;  &c.)  \  L.  M.  <& 
P.m;\^L.J.,M.a.  lib.    (Eng.) 


RATIFICATION.* 

1 .  Of  previous  assignment.  When 
persons  indebted  made  a  voluntary  assign- 
ment for  the  benefit  of  creditors  which  was 
voidable,  and  afterwards  executed  an  assign- 
ment to  trustees  under  the  insolvent  laws, 
none  but  creditors  or  their  representatives 
(the  trustees)  can  avoid  the  voluntary 
assignment.  And  an  action  brought  by  the 
insolvent  trustees,  upon  the  bonds  given  for 
the  purchase  money  to  the  voluntary  assig- 
nees, after  the  securities  had  been  transfer- 
red to  the  former,  under  a  decree  in  equity 
accompanied  with  an  offer  to  ratify  the  pur- 
chase, is  a  direct  ratification  of  the  title  of 
the  purchaser,  which  removes  all  ground 
of  defence  founded  upon  a  defect  of  title. 
Moss  &  Hanson,  17  Penn.  B.  379. 


REAL  ESTATE. 

1 .  Distribution  of  proceeds  of.  A 
creditor  of  a  bankrupt  whose  claim  is  in  the 
form  of  a  judgment,  will  share  with  the 
other  creditors  in  the  distribution  of  the 
assets  of  real  estate,  derived  from  the  collec- 
tion of  a  promissory  note.  In  re  Brwin  & 
Hardee,  ((?a.)  3  N.  B.  B.  142. 

2.  Dower  right  in.  The  widow  of  a 
bankrupt,  where  petition  in  bankruptcy  was 
filed  after  the  act  by  the  legislature  of  North 
Carolina,  repealing  the  statutory  provisions 
and  restoring  the  common  law  right  of 
dower,  the  bankrupt  dying  after  the  issuing 
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of  the  warrant  in  bankruptcy,  is  entitled  to 
dower  in  the  land  owned  by  the  bankrupt 
at  the  time  of  filing  his  petition.  The  act 
referred  to  repealed  the  statutory  pro- 
visions in  regard  to  dower  which,  in  effect, 
restored  eo  instante  the  common  law.  The 
legislature  by  the  act  attempted  to  create 
additional  exemptions  to  those  theretofore 
allowed  by  law;  those  exemptions  are  void 
as  to  creditors  whose  debts  are  contracted 
previous  to  the  passage  of  the  act.  The 
widow  of  a  bankrupt  is  not  entitled  to  the 
personal  property  exempted  by  the  provi- 
sions of  the  14th  section  of  the  act  of  1867, 
nor  is  the  assignee  in  bankruptcy.  No  title 
to  exempt  property  passes  to  the  assignee 
by  the  assignment,  it  remains  in  the  bank- 
rupt ;  at  his  death  it  passes  to  his  legal  re- 
presentatives. In  re  Hester,  (N.  C)  5  N. 
B.  B.  285. 

3.  Equitable  interest  in.  Though 
a  petitioner  in  bankruptcy  may  have  had 
an  equitable  interest  in  land,  which  has 
been  sold  by  the  legal  owner,  who  had  taken 
a  note  payable  to  himself  for  the  purchase 
money,  it  would  not  certainly  follow  that 
the  petitioner  in  bankruptcy  had  any  inter- 
est in  the  note,  nor  would  an  omission  to 
specify  the  note  in  the  schedule  be  conclu- 
sive evidence  of  fraud  on  his  part,  such  as 
to  invalidate  his  certificate  of  discharge. 
Oarey  v.  Bsty,  29  Maine  B.  154. 

4.  Insolvency  of  demandant.  The 
Insolvency  of  the  demandant  in  a  real  ac- 
tion, and  the  assignment  of  his  estate  under 
the  insolvent  laws  after  the  commencement 
of  the  action  can  only  be  pleaded  in  abate- 
meutj  and  at  the  first  term  after  the  assign- 
ment. Gerrish  ■«,  Gary,  1  Allen,  (ilfass.) 
213. 

5.  Joint  purchase  of;  The  plaintifi' 
and  defendant  gave  their  bond  upon  a  joint 
purchase  of  real  estate.  The  plaintiff  after- 
wards conveyed  his  share  of  the  land  to  the 
defendant;  who  thereupon  agreed  to  pay  the 
bond  and  indemnify  the  plaintiff  against  the 
same.  Subsequently  the  defendant  was 
discharged  as  a  bankrupt^  under  the  late  act 
of  congress,  and  after  that  instalments  fell 
due  on  the  bond,  which  the  plaintiff  was 
obliged  to  pay.  Held,  that  the  plaintiff  was 
to  be  regarded  as  standing  in  the  relation  of 
Surety  for  the  defendant,  and,  therefore. 


that  his  right  to  recover  further  instalments 
so  paid  was  barred  by  the  discharge.  Graft 
V.  Mott,  4  Comstock,  (iV.  T.)  60. 

6.  Levy  on,  after  publication  of 
notices,  if  a  judgment  creditor  of  an  in- 
solvent debtor  has  levied  his  execution  upon 
the  debtor's  reversion  of  real  estate  after  the 
first  publication  of  notice  of  the  issuing  of 
the  warrant,  the  assignee  in  insolvency  may 
maintain  a  bill  in  equity  to  set  aside  the 
levy.  Hallt).  Whiston,  5  Allen,  (Mass.)  126. 

7.  Levy  on,  subsequent  to  pro- 
ceedings. A  levy  of  an  execution  by  a 
judgment  creditor  upon  the  real  estate  of 
an  insolvent  debtor,  made  after  the  first  pub- 
lication of  notice  of  the  issuing  of  a  warrant, 
is  not  valid  against  the  title  of  the  assignee, 
although  the  assignee  has  not  recorded  the 
assignment  in  the  county  where  the  land 
lies,  and  although  the  creditor  has  no  actual 
notice  of  the  insolvency.  Hall  v.  Whiston, 
5  Allen,  Qlass.)  126. 

8.  Lien  on.  Where  a  creditor,  having 
a  judgment  against  a  bankrupt,  which  is  a 
lien  upon  his  real  estate,  proves  his  debt  in 
bankruptcy  and  comes  in  upon  the  bank- 
rupt's estate  for  the  whole  debt,  the  assignee 
in  bankruptcy  is  entitled  to  be  subrogated 
to  the  rights  of  the  judgment  creditor,  as  re- 
gards its  lien  upon  the  real  estate.  Wal- 
lace V.  Conrad,  3  N.  B.  B.  10 ;  citing  Mc- 
Lean V.  Meline,  3  McLean,  200. 

9.  A  creditor  having  a  lien  on  bankrupt's- 
real  estate  cannot  prove  his  debt  in  bank- 
ruptcy for  the  whole  amount  without  re- 
linquishing the  lien  to  the  assignee  for  the 
benefit  of  the  bankrupt  estate.  Wallace  v. 
Conrad,  (Pa.)  3  N.  B.  B.  10;  citing  Mc- 
Lean V.  Meline,  3  McLean^  200. 

1 0.  Lien  on,  when  not  discharged. 
Where  a  judgment  creditor  is  not  one  of  the 
petitioning  creditors  in  insolvent  proceed- 
ings, under  article  3d  of  the  insolvent  debt- 
ors' act,  the  discharge  does  not  subvert  the 
judgment  as  a  lien  upon  the  insolvent's  real 
estate,  although  it  extinguishes  it  as  a  per- 
sonal debt  against  the  insolvent.  Kelly  v. 
Thayer,  34  Row.  P.  B.  163. 

1 1 .  Vendor's  equitable  lien  upon  the 
land  sold  is  not  discharged  by  the  subse- 
quest  taking  of  a  mortgage  upon  the  samb 
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land,  and  takes  precedence  over  a  judgment 
lien  obtained  prior  to  the  mortgage.  In  re 
Bryan,  (ffa.)  3  N.B.  B.  28;  citing  Mieur 
V.  M.  &  M.  &  H.  E.  R.  Co.,  3  Kelley,  342 ; 
Mieur  et  dl.  v.  Lockett,  23  Ga.  241 ;  Schenk 
V.  Arrowsmith,  (JV.  J.)  1  Stock.  314; 
Ewing,  17  Ohio,  500. 

12.  Sale  of.  Allegations  upon  infor- 
mation and  belief,  unsupported  by  other 
proof,  are  not  sufficient  to  sustain  an  injunc- 
tion to  restrain  the  sale  of  real  estate,  al- 
though the  afBdavits  fail  to  make  out  a  pro- 
per case,  if  sufficient  appears  aliunde  upon 
a  hearing,  the  injunction  will  be  retained 
until  the  further  order  of  the  court.  In  re 
Bloss,  CMich.)  4  N.  E.  B.  37. 

13.  Title  to.  A  decree  in  bankruptcy, 
passed  in  1843  by  the  district  court  of  the 
United  States  for  the  eastern  district  of 
Louisiana,  did  not  pass  to  the  assignee  the 
title  to  a  house  and  lot  in  the  city  of  Gal- 
veston and  state  of  Texas,  which  house  and 
lot  were  the  property  of  the  bankrupt. 
Texas  was  then  a  foreign  state,  and  what- 
ever difference  of  opinion  there  may  be  with 
respect  to  the  extra  territorial  operation  of 
a  bankrupt  law  upon  personal  property, 
there  is  none  as  to  its  operation  upon  real 
estate.  This  court  concurs  with  Sir  William 
Grant  in  14  Vesey,  537,  that  the  validity  of 
every  disposition  of  real  estate  must  depend 
upon  the  law  of  the  country  in  which  that 
estate  is  situated.  Besides  the  deed  made 
by  the  assignee  in  bankruptcy  to  one  of  the 
parties  in  the  present  case  was  not  made 
conformably  with  the  laws  of  Texas ;  and 
letters  of  administration  upon  the  estate  of 
the  bankrupt  had  been  taken  out  in  Texas 
before  the  fact  of  the  bankruptcy  was  known 
there,  and  the  creditors  of  the  estate  in 
Texas  had  a  better  lien  upon  the  property 
than  the  assignee  in  Louisiana.  Oakey  v. 
Bennett  et  al.  (17.  S.  S.  Cf)  11  How.  33. 

14.  Transfer  of.  Where  a  petitioning 
creditor  alleges  in  his  petition  as  an  act  of 
bankruptcy,  that  on  the  29th  day  of  Octo- 
ber, 1870,  the  debtor  made  certain  transfers 
of  real  and  personal  property  with  intent  to 
delay  his  creditors,  and  the  debtor,  in  his 
answer  (which  was  supported  by  the  proof), 
showed  that  the  transfers  were  by  way  of 
mortgages.  That  both  mortgages  were  given 
to  secure  the  sum   ($1,080)  borrowed  by 


the  debtor  on  the  29th  day  of  October,  1870, 
from  the  mortgagee,  in  order  to  relieve  the 
debtor's  stock  in  business  from  a  contested 
attachment  and  thus  enable  the  debtor  to 
go  on  in  his  business  of  manufacturing  shin- 
gles. That  the  loan  was  specifically  to  set- 
tle this  attachment  suit,  and  also  to  pay  the 
only  overdue  paper  of  the  debtor  known  by 
the  mortgagee  to  be  outstanding,  except 
only  such  secured  paper  as  the  mortgagee 
already  had.  Held,  that  as  the  mortgages 
were  based  upon  a  present  consideration 
and  were  neither  given  nor  received  with 
any  intent  to  delay  creditors,  they  did  not 
constitute  an  act  of  bankruptcy.  Petition 
dismissed  at  cost  of  petitioning  creditors. 
In  re  Sanford,  Unreported. 

15.  "What  a  charge  on.  A.  wrote 
word  to  B.  that  he  had  inclosed  the  par- 
ticulars of  title  deeds  of  property  which  he 
had  deposited  with  B.  for  the  security  of  a 
debt,  and  in  the  schedule  inclosed  among 
other  entries  was  the  following:  "9,0OOZ., 
buildings,  houses,  etc.,  at  Titherington."  A. 
sent  B.  a  box  containing  the  deeds  and 
other  securities,  which  B.  did  not  examine 
until  after  A.'s  bankruptcy,  when  he  found 
that  the  only  deed  relating  to  the  Tithering- 
ton estate  was  an  old  paid  off  mortgage. 
Held,  nevertheless,  that  the  letter  and 
schedule  taken  together,  created  an  equita- 
ble charge  on  the  Titherington  estate.  Ex 
parte  Arkwright,  3  Mont,  D.  &  D.  129. 
(Eng.) 


REASONABLE  CAUSE. 

1 .  A  firm  had  notes  past  due  and  falling 
due,  without  available  means  to  meet  them, 
and  obtained  loans  for  the  purpose  from  par- 
ties liable  on  certain  of  the  firm  notes  and 
private  notes  of  the  members,  giving  two 
new  notes  for  the  loans  so  obtained,  and  se- 
curing payment  thereof  by  executing  a  mort- 
gage of  all  the  firm  property.  The  firm  was 
subsequently  adjudged  bankrupt,  on  the 
petition  of  a  creditor  in  involuntary  bank- 
ruptcy, and  an  assignee  in  bankruptcy 
brought  action  in  equity  to  set  aside  said  mort- 
gage as  constituting  a  fraudulent  preference 
under  section  thirty-five  of  the  bankrupt  act. 
The  mortgagees  swore  that  they  believed 
the  firm  to  be  solvent  at  the  time  such  mort- 
gage was  executed,  and  a  member  of  the 
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firm  swore  that  he  believed  the  same,  and 
had  not  then  contemplated  insolvency  or 
bankruptcy.  Held,  that  as  the  firm  was 
•actually  insolvent  when  the  mortgage  was 
executed,  and  the  mortgagees  as  well  as  the 
mortgagor  had  reasonable  cause  to  believe 
that  the  mortgagee  was  insolvent  and  on  the 
eve  of  a  state  of  bankruptcy,  mortgage  must 
be  set  aside  as  void.  Scammon  et  al.  v.  Cole 
et  al.  3  N.  B.  B.  100. 

2.  The  defendant  sued  the  bankrupt  to 
recover  a  debt  when  he  knew  or  had  rea- 
sonable cause  to  believe  his  debtor  was  in- 
solvent. Judgment  having  been  rendered 
npon  the  default  of  the  debtor,  who  did 
not  appear  or  answer  to  the  action,  the  sxe- 
cution  creditor  seized  the  real  estate  of  the 
debtor,  which  was  attached  to  the  writ,  and 
proceeded  to  complete  his  levy.  After  ren- 
dition of  the  judgment,  and  before  the  levy 
was  completed,  the  debtor  filed  his  petition 
in  bankruptcy,  and  his  assignee  applied  to 
the  bankrupt  court  for  an  injunction  to  re- 
strain further  proceedings  under  the  seizure, 
and  the  sale  of  the  estate  of  the  bank- 
rupt on  the  execution,  the  attachment  being 
within  four  months  of  the  commencement  of 
the  proceedings  in  bankruptcy.  Held,  that 
the  relief  prayed  for  should  be  granted,  and 
injunction  made  perpetual.  Oases  Black  & 
Secor,  1  N.  B.  B.  81 ;  Beattie  v.  Gardner, 
4  N.  B.  B.  106,  approved.  Haskell  v.  Ingalls, 
(Maine,)  5  N.  B.  B.  205. 

3.  Upon  the  issue  whether  a  debtor  who 
asked  an  extension  from  his  creditors  at  a  par- 
ticular time  was  then  insolvent  and  had  rea- 
sonable cause  to  believe  himself  so,  evidence 
is  competent  to  show  that  persons  engaged 
in  the  same  line  of  business  at  that  time  gen- 
erally obtained  an  extension ;  that  it  was 
the  general  understanding  among  the  trade 
that  asking  for  an  extension  at  that  time 
was  no  sign  of  inability  to  pay  debts ;  and 
that  all  persons  m  that  line  of  business, 
either  temporarily  suspended  payment  or 
asked  for  an  extension  at  that  time.  Ven- 
nard  v.  McConnell,  11  Allen,  (Mass.')  555. 

4.  If  at  the  time  of  the  entry  of  judgment 
the  creditor  has  knowledge  of  his  debtor's 
insolvency  or  notice  of  such  facts,  as  make 
it  reasonable  to  believe  him  insolvent,  he  is 
guilty  of  intending  a  fraud  upon  the  bank- 


rupt law.    Golson  et  al.  v.  Neihoff  et  al.  5 
N.  B.  B.  56. 

5.  Under  the  Massachusetts  insolvent  act 
of  1841,  c.  124,  the  mere  fact  that  the  as- 
signment was  made  about  two  months  before 
the  insolvency  of  the  assignor  was  publish- 
ed, and  that  the  assignee  received  as  collat- 
eral security  nearly  double  the  amount  due 
to  him  in  debts  apparently  due  to  the  assig- 
nor, were  held  not  to  be  sufficient  to  author- 
ize the  conclusion  that  the  assignee  "  had 
reasonable  cause  to  believe  such  debtor  was 
insolvent.  Porter  v.  BuUard,  26  Me.  B. 
448. 

6.  Creditors  who  have  accounts  over  due 
seven  or  eight  months  and  have  finally  to 
resort  to  legal  measures  for  their  collection 
must  be  considered  as  having  reasonable 
cause  to  believe  their  debtor  insolvent,  and 
money  received  under  such  circumstances 
must  be  paid  to  the  debtor's  assignee  in 
bankruptcy,  together  with  interest  and  costs 
of  the  proceedings  instituted  by  said  as- 
signee for  the  recovery  of  the  money. 
Stranahan  v.  Gregory  et  al.  (Vermont,)  4  N. 
B.  B.  142. 

7.  Whenever  a  creditor  is  in  possession 
of  such  facts  and  circumstances  in  reference 
to  his  debtor  as  arouses  his  suspicion  with 
regard  to  his  ability  to  meet  his  indebted- 
ness, he  may  be  said  to  have  reasonable 
cause  to  believe  him  to  be  insolvent.  In  re 
Driggs,  (Mich.)  3  N.  B.  B.  149. 

8.  A  creditor  has  reasonable  cause  to  be- 
lieve his  debtor  to  be  insolvent  when  he 
knows  that  his  debtor  cannot  pay  all  his 
debts  in  the  ordinary  course  of  business. 
Wilson  V.  Brinkman  et  al.  (Mo.)  2  N.  B.  B. 
149. 

9.  Although  a  register  may  have  no  au- 
thority to  take  a  particular  deposition  he 
has  full  authority  to  administer  oaths  and 
when  by  the  assets  of  parties  he  has  taken 
such  deposition  to  be  used  in  evidence  in  a 
cause  the  same  becomes  a  sworn  statement 
made  in  the  case  to  be  used  as  evidence 
therein  to  which  the  party  causing  the  de- 
position to  be  so  taken,  cannot  object.  It 
is  not  error  to  direct  the  attention  of  the 
jury  to  the  distinction  between  "  reasonable 
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cause  to  believe"  and  '•  actual  belief."  If  a 
father-in-law  when  his  son-in-law  is  known 
by  him  to  be  insolvent  and  within  a  few 
days  of  his  voluntary  application  to  be  ad- 
judged a  bankrupt  buys  out  of  the  usual 
course  of  trade  a  large  portion  of  the  insol- 
vent property,  and  gives  notes  payable  at 
long  dates,  cashes  the  notes  and  pays  to  his 
own  son  as  mortgagee  the  money  thija  fur- 
nished in  discharge  of  mortgage  on  the 
property  of  his  daughter,  who  is  the  wife  of 
the  bankrupt  son-in-law,  that  is  certainly  a 
transfer  of  the  bankrupt's  property,  to  his 
wife  in  fraud  of  his  creditor's,  through  the 
agency  of  the  wife's  father  and  therefor 
fraudulent  and  void.  Lawrence  v.  Graves, 
(il/o.)  5  JV^.  B.  B.  279. 

10.  Evidence  of,  Thcsale  of  adwel- 
ling  house  for  a  fair  price  for  cash  by  the 
owner,  within  six  months  prior  to  his  going 
into  insolvency,  will  not  be  deemed  to  be 
out  of  the  usual  and  ordinary  course  of  his 
business,  without  further  proof,  and  will 
not  aflbrdjarima  /aa'e  evidence  under  Gen. 
Sts.  c.  118,  s.  91,  that  the  purchaser  had 
reasonable  cause  to  believe  him  insolvent. 
Pearson  v.  Goodwin,  9  Allen,  (^Mass.)  482. 

1 1..  Evidence  that  an  insolvent  debtor 
had  the  reputation  of  neglecting  a.nd  mis- 
managing his  business  at  the  time  when  a 
cpnveyance  by  him  was  made,  is  admissible 
upon  the  issue  whether  the  grantee  had 
reasonable  cause  to  believe  him  insolvent. 
Bartholmew  v  McKinstry,  6  Allen,  (_Mass.) 
567. 

1 2.  Evidence  of  the  pecuniary  standing 
o^  an  insolvent  debtor  among  his  neighbors, 
creditors,  and  all  others  having  business 
wjth  him,  is  competent  for  the  purpose  of 
showing  that  a  preferred  creditor  had  no 
reasonable  cause  to  believe  him  insolvent. 
Bartlett  v.  Decreet,  4  Cfray,  (_Mas8.)  141 ; 
Heywood  v.  Reed,  id.  574. 

13.,  Sufficien-f;  to  make  judgment 
a  fraud.  If  at  the  time  of  the  entry  of 
judgment  the  creditor  hfj^  knowledge  of  his 
debt's  insolvency  or  notice  o;f  such  facts  as 
make  it  reasonable  to  believe  him  insolvent 
he  is  guilty  of  intending  a  fraud  upon  the 
bankrupt  act.  Golson  et  al.  v.  Neihoff ,ei  al, 
bN.  B.B.bQ. 


REASONABLE  TIME. 

1 .  Question  of.  A  bankrupt,  at  the 
time  of  his  bankruptcy  in  1847,  had  depos- 
ited the  lease  of  a  house  with  the  plaintiff 
as  security  for  advances.  In  1859,  a  year 
and  half  after,  the  bankrupt's  death,  the 
plaintiff  obtained  an  order  from  the  court 
of  bankruptcy  for  a  sale  of  the  house,  and 
that  if  the  amount  of  his  debt  was  not  real- 
ized at  the  sale,  the  assignees  should  assign 
the  lease  to  the  plaintiff.  The  amount  was 
not  realized,  and  in  1860  the  assignees,  in 
pursuance  of  the  order,  assigned  the  lease  to 
the  plaintiff.  In  ejectment  by  him  against 
the  widow  of  the  bankrupt,  held,  that,  as- 
signing the  lease  to  the  plaintiff  was  an  ac- 
ceptance of  the  lease,  by  the  assignees ;  but 
that  it  was  a  question  for  a  jury  whether 
they  had  accepted  it  within  a  reasonable 
time.  Mackley  v.  Pattenden,  7  Jur.,  N,  S. 
1056;  30  X.  J.,  Q.  B.  235;  9  W.  B.  601; 
4  i,  T.,  N.  S.  285.     (Eng.) 


REBELLION. 

1.  Effect  on  statutes  of  limita- 
tions.- Statutes  of  limitations  exist  in  all 
the  states,  and  with  few  exceptions  have 
been  copied  from  the  one  brought  here  by 
our  ancestors  in  colonial  time.  They  are 
regarded  as  statutes  of  repose  arising  from 
the  lapse  of  time,  and  proceed  upon  the 
presumption  that  claims  are  extinguished 
whenever  they  are  not  litigated  in  the  proper 
forum  within  the  prescribed  period.  Ex- 
ceptions are  to  be  found  in  all  such  statutes, 
but  cases  where  the  courts  of  justice  were 
closed  in  consequence  of  insurrection  or  re- 
bellion are  not  within  the  express  terms  of 
any  such  exception  contained  either  in  the 
original  act  or  any  other  of  later  date,  and 
if  no  exception  can  be  applied,  then  all 
debts  due  from  one  belligerent  to  another 
as  well  as  executory  contracts  involving 
commercial  intercourse  with  the  enemy,  are 
practically  discharged,  as  if  the  war  is 
of  much  duration  prior  claims  will  be 
hatred  by,  the  local  statute  of;  limitations. 
Enemy  creditors  cannot  prosecute,  their 
claims  subsequent  to  the  commencement  of 
hosjiiliti^s,  as  the  rule  is  universal  and  per 
einp^pry^thatthey.are  totally,  iucapable  of 
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sustaining  any  contract  in  the  tribunals  of 
the  other  belligerent.  The  time  during 
which  the  courts  of  the  states  in  rebellion 
were  closed  to  the  citizens  of  the  rest  of  the 
Union  is  to  be  excluded  in  the  suits  since 
brought,  from  the  computation  of  the  time 
fixed  by  the  statutes  of  limitation  within 
which  suits  may  be  brought,  though  no 
such  exception  is  expressly  admitted  in  the 
limitation  act.  Neither  laches  nor  fraud 
can  be  imputed  to  the  creditor  in  such  a 
case,  as  the  liability  to  sue  becomes  absolute 
by  the  declaration  of  war  wholly  irrespective 
of  his  consent  or  opposition.  His  remedy 
is  suspended  by  the  two  governments  and 
the  law  of  nations,  which  come  into  opera^ 
tion  in  consequence  of  an  event  over  which 
he  has  no  control.  The  former  decisions  of 
the  federal  supreme  court  and  the  supreme 
court  of  Louisiana  upon  the  questions  in- 
volved commented  on,  and  the  court  as  now 
constituted  adheres  to  the  former.  Credi- 
tor's debts  due  from  belligerents  are  sus- 
pended during  the  war,  but  the  debts  are 
not  annulled  ;  the  right  to  sue  revives  when 
peace  is  restored,  and  the  restoration  of 
peace  returns  to  the  creditor  both  the  reme- 
dy and  the  right.  Levy  v.  Stewart,  4  N.  B. 
B.  193  ;  s.  c.  3  C.  L.  N.  274. 


RECEIPT  FOR  MONEY. 

1.  Does  not  constitute  fiduciary- 
debt.  A  deposit  of  money  by  A.  with  B. 
for  which  B.  has  given  the  following  re- 
ceipt :  "  Received  from  A.  $5,000  for  the 
purchase  of  stocks,  for  which  I  agree  to  ac- 
count for  on  demand,"  is  not  shown  by  said 
receipt  to  be  such  a  trust  as  to  constitute  a 
fiduciary  debt  which  would  not  be  barred 
by  a  discharge  in  insolvency.  Halpine  v. 
May,  100  Mass.  B.  498. 


RECEIVER. 

1.  Appointment  of.  Where  an  assig- 
nee under  an  assignment  made  under  state 
laws  had  given  security  by  order  of  a  state 
court,  but  had:  been' enjoined  from  action  in 
the  premises  by  the  bankruptcy  courts  the 
bankruptcy  court  decided  that  a  receiver 
should,  be  appointed  and  that  he  anust  give 
Gaz.  94 


adequate  security  for  the  faithful  discharge 
of  his  duties,  the  amount  to  be  fixed  on  no- 
tice to  all  parties.  In  re  Sedgwick,  (S.  D. 
JSr.  r.)  3  N.  B.  B.  35. 

2.  Appointed  by  state  court  can- 
not be  dispossessed  by  bankruptcy 
proceedings.  Where  the  property  of  a 
bankrupt  is  lawfully  in  the  custody  of  a  re- 
ceiver appointed  by  a  state  court  the  court 
of  bankruptcy  cannot  interfere  with  his 
possession.  In  re  Clark  &  Bininger,  3  N. 
B.  B.  130. 

3.  In  chancery;  The  difiFerence  be- 
tween a  receiver  in  chancery  and  an  assignee 
in  bankruptcy  explained.  Booth  v.  Glwk, 
(U.  S.  S.  CO  17  Howard,  322. 

4.  In  state  court.  Where  a  bankrupt 
made  a  fraudulent  assignment  and  his  assig- 
nee filed  a  bill  and  obtained  an  injunction 
restraining  a  receiver  in  a  state  court  from 
all  proceedings  in  the  court  of  appeals,  and 
from  interfering  or  meddling  with  the  assig- 
nee's property  or  the  proceeds  thereof. 
Upon  argument  of  the  motion  to  modify  or 
vacate  the  injunction,  the  judge  decided 
that  it  must  be  sustained,  and  denied  the 
motion  to  vacate  or  modify  the  same.  In 
re  Sedgwick,  (S.  D.  N.  T.)  1  N.  B.B. 
108. 

5.  Obtaining  possession  of  pro- 
perty. When  creditors'  bills  were  filed 
and  a  receiver  appointed,  who  obtained  pos- 
session of  the  property  of  the  debtor,  an  as- 
signee in  bankruptcy  has  no  right  to  the 
property  thus  secured  by  law,  to  the  pay- 
ment of  debts  of  judgment  creditors.  In  re 
Sedgwick,  (S.  D.  N.Y.^  1  N.  B.  B.  204. 

6.  Of  a  bank,  recovery  from. 
Where  a  receiver  of  a  bank  who  was  ap- 
pointed by  a  state  court,  has  possession  of 
the  assets  of  the  bank,  of  which  the  bank- 
rupt was  in  fact  the  sole  owner,  the  assets 
of  the  bank  are  not  liable  to  distribution  in 
the  debtor's  bankruptcy,  according  to  the 
rules  which  govern  these  proceedings.  Good- 
rich V.  Rennington,  6  Bl.  G.  0.  515. 

7.  Of  corporations.  Where  an  appli- 
cation is  made  to  an  officer  by.  a  .receiver  of 
an  insolvent  corporation  for  a  warraut  to 
bring  a  I  debtor  before  such  officer  for  exam- 


746 


RECITALS— RECOGNIZANCE 


ination,  pursuant  to  the  statute,  tlie  petition 
for  that  purpose  should  state  the  facts  upon 
which  the  application  is  founded  positively, 
and  not  in  the  alternative.  If  the  petition 
states  that  the  person  proceeded  against  has 
in  his  possession,  either  individually  or  as 
administrator,  &c.,  some  property  belonging 
to  the  petitioner ;  that  such  person,  for  the 
estate  of  his  intestate,  is  indebted  to  the  peti- 
tioner, and  that  he,  either  individually  or  as 
such  administrator,  has  in  his  hands  a  large 
amount  of  money  belonging  to  the  peti- 
tioner which  he  has  not  accounted  for  or 
delivered  over  to  him,  such  petition  will  be 
defective  and  will  not  authorize  the  issuing 
of  a  warrant.  If  the  person  against  whom 
an  application  of  this  nature  is  made,  is  in- 
debted only  as  an  administrator,  he  is  not  a 
person  liable  to  be  proceeded  against  under 
the  statute.    Halliday  v.  Noble,  1  Barh.  137. 

8.  Taking  of  property  by.  Allow- 
ing a  receiver  appointed  by  order  of  a  state 
court  to  take  property,  is  suffering  property 
to  be  taken  under  legal  process,  within  the 
meaning  of  section  39  of  the  U.  S.  bankrupt 
act  of  1867.  In  re  Clark  &  Bininger,  (S. 
n.  N.  r.)  3  N.  B.  B.  99  ;  citing  Denny  v. 
Dana,  2  Gush.  160,  172  ;  Beals  v.  Clark,  13 
Grajf,  18,  21 ;  in  re  Smith,  3  N.  B.  B.  98. 


RECITALS. 

1 .  In  bond.  The  omission  of  the  words 
"  and  generally  to  abide  all  orders  of  the  said 
court,"  prescribed  as  part  of  the  condition 
of  the  bond,  to  be  given  by  a  petitioner  for  the 
benefit  of  the  insolvent  laws,  by  the  supple- 
mental act  of  the  28th  of  March,  1820,  does 
not  vitiate  the  bond,  as  respects  the  prin- 
cipal or  sureties,  and  it  is  immaterial  that 
the  parties  recite,  in  the  introduction  of  the 
condition,  that  the  bond  was  given  to  com- 
ply with  the  requisition  of  an  act  of  assem- 
bly which  has  been  repealed.  Farmers' 
Bank  of  Reading  v.  Boyer,  16  S.  <&  JR.,  Pa. 
JB.48. 


RECOGNITION. 

1.  Of  foreign  laws  granting  con- 
tracts. Where  the  decree  of  a  court  of  an- 
other government  is  interposed  to  judicial 
proceedings  in  this  state,  the  jurisdiction  of 


such  court  may  properly  become  a  matter  of 
inquiry.  And  where  a  person  residing  in 
this  state  petitions  a  court  of  bankruptcy  in 
the  province  of  New  Brunswick,  and  ob- 
tains a  discharge  from  all  his  debts,  under 
the  decree  of  that  court,  such  discharge  is 
invalid  and  can  have  no  effect,  even  upon  a 
contract  entered  into  in  that  province ;  but 
where  such  court  of  bankruptcy  has  juris- 
diction of  the  persons  applying  for  the  ben- 
efit of  the  bankrupt  act  of  that  province, 
and  a  decree  is  made  in  conformity  with  the 
requirements  of  their  law,  it  operates  to  dis- 
charge the  contracts  of  the  applicant,  and 
cannot  be  impeached  in  a  subsequent  action 
upon  such  contracts  prosecuted  in  this  state 
by  a  citizen  of  that  province.  The  laws  of  a 
foreign  country  in  their  effect  upon  con- 
tracts made  under  them  are  recognized  not 
as  having  any  binding  force  in  our  courts 
but  on  the  principle  of  international  comity. 
As  the  bankrupt  act  of  New  Brunswick 
gives  no  liens  upon  property  attached,  the 
attachment  of  the  property  of  a  petitioner 
for  their  benefit  before  his  petition  is  filed, 
cannot  operate  to  hold  the  property  after  he 
has  obtained  his  discharge  from  the  contract 
on  which  the  seizure  was  made.  Long  v. 
Hammond,  40  Me.  B.  204. 


RECOG-NIZANCE. 

1.  Action  on.  A  discharge  in  insol- 
vency is  no  bar  to  an  action  upon  a  recogni- 
zance taken  upon  an  arrest  of  a  debtor  on 
an  execution  issued  upon  a  judgment  recov- 
ered upon  a  claim  for  necessaries,  and,  if  it 
only  appears  that  the  claim  was  for  clothing 
furnished  to  the  debtor,  the  presumption  is 
that  such  clothing  was  necessary.  Smith  v. 
Randall,  1  Allen,  (Mass.')  456. 

2.  Bankrupt's  exoneration  from. 
If  commissioners  of  bankruptcy,  in  their  de- 
claring a  man  a  bankrupt  specify  the  day 
when  he  became  so,  it  is  not  conclusive  as 
to  the  time,  they  having  no  authority  to  de- 
cide it.  If  a  man  go  to  prison  on  the  first 
of  the  month,  continue  there  sixty  days,  in 
the  course  of  which  he  is  fixed  as  bail  for 
another,  and  at  the  expiration  of  that  priod 
be  declared  a  bankrupt  on  a  commission 
duly  sued  out,  he  will  be  exonerated  from 
his  recognizance,  and  an  execution  taken  out 
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upon  it  be  set  aside.  In  such  a  case  the 
plaintiff  may  prove  his  debt  under  the  com- 
mission. Rathbone  v.  Blackford,  1  Games' 
Cases,  587. 


RECORD. 

1.  The  certificate  of  appointment  of  a 
creditor's  assignee,  under  24  &  25  Vict.  c. 
134,  s.  123,  is  a  record  of  the  court  of  bank- 
ruptcy, and  conclusive  evidence  of  the  ap- 
pointment, and  may  be  used  as  such  in  an 
action  by  the  assignee,  though  signed  and 
sealed  after  the  action  was  commenced. 
Kelly  V.  Morray,  I  H.  d;  B.  684;  35  L.  J., 
a.  P.  667 ;  12  Jur.,  N.  S.  769 ;  14  L.  J.,  N. 
S.  624.     (Eng.) 

2.  Of  judgment.  When  the  record  of 
a  judgment  in  a  state  court  showed  that  the 
suit  was  one  to  recover  a  debt  created  by 
fraud,  a  court  of  bankruptcy  will  not  go  be- 
hind that  record  to  call  in  question  its  verity 
before  that  court.  In  re  Robinson,  {S.  B. 
N.  r.)  2  N.  B.  E.  108. 


RECORDING-. 

1 .  Where  a  creditor  claims  a  lien  by  vir- 
tue of  a  judgment  against  the  bankrupt,  re- 
covered on  the  5th  of  November,  1866,  but 
w^hich  was  not  recorded  in  the  clerk's  office 
until  October  16th,  1867,  and  another  cred- 
itor holds  a  mortgage  executed  by  the 
bankrupt  and  recorded  April  7th,  1867,  the 
court  decided  that  the  mortgage  lien  has 
priority  over  the  judgment.  In  re  Lacy, 
{Texas,)  iN.B.B.  15. 

2.  The  recording  acts  do  not  apply  to  in- 
solvent assignment.  A  sale  of  lands,  there- 
fore, by  the  insolvent  after  his  discharge, 
but  before  his  trustees  have  given  bond  ac- 
cording to  law,  is  invalid,  although  none  of 
the  proceedings  under  the  insolvent  law 
have  been  recorded  in  the  county  where 
such  lands  lie.  Ruby  v.  Glenn,  5Watts'  Pa. 
K.  77. 

3.  Chattel  mortgage.  An  unrecorded 
mortgage  of  personal  property  which  has 
not  been  delivered  to  and  retained  by  the 
mortgagee  is  valid  against  the  assignees  in 
bankruptcy  of  the  mortgagor.     In  re  Grif- 


fiths, (Mass.)  3  N.  B.  B.  179 ;  citing  Con- 
rad V.  Atlantic  Insurance  Company,  1  Pet. 
449;  De  Wolf  «.  Harris,  Mason,  515. 

4.  Mortgages  on  vessels.  In  the 
bankrupt  court,  mortgages  on  vessels  re- 
corded under  the  act  of  congress  of  July, 
1850,  in  the  office  of  collector  of  customs, 
in  the  home  port,  of  a  prior  date,  shall  re- 
ceive a  preference  over  domestic  claims.  In 
re  Scott,  (0/iio,)  3  N.  B.  B.  181 ;  citing 
Tug  Eagle  v.  Brig  General  Worth,  2  C.  L. 
N.  205  ;  General  Buel  v.  Long,  18  Ohio  S. 
Bep.  521. 

5.  Of  deed  of  assignment.  A  deed 
of  assignment  must  be  recorded  in  the 
county  where  the  property  is  located,  upon 
a  certificate  of  the  clerk  of  the  U.  S.  district 
court,  that  the  same  is  a  copy  of  the  assign- 
ment on  file  in  his  office,  and  a  tender  to  the 
clerk  or  other  officer  of  the  state  court  of  the 
fees  allowed  by  the  laws  of  the  state.  In 
re  Neale,  (iV.  G.)  3  JV.  B.  B.  43. 

6.  Of  mortgage.  An  unregistered 
personal  mortgage  is  not  valid  in  the  state 
of  Kansas  as  against  creditors.  The  Second 
National  Bank  of  Leavenworth  et  al.  v.  Hunt 
et  al.  4  N.  B.  B.  198. 

T.  Where  a  mortgage  is  valid  under  state 
law  as  between  grantor  and  grantee,  though 
not  recorded,  it  must  be  held  valid  between 
the  grantor's  trustee  and  the  grantee.  Pot- 
ter, Dennison  &  Co.  v.  Coggswell,  (B.  J.)  4 
N.  B.  B.  19 ;  citing  in  re  Grffiths,  3  N.  B. 
B.  179. 

8.  An  unrecorded  mortgage  of  personal 
property,  which  has  not  been  delivered  to 
and  retained  by  the  mortgagee,  is  valid 
against  the  assignees  in  bankruptcy  of  the 
mortgagor.  In  re  Griffiths,  (ilfoss.)  3  N. 
B.  B.  179 ;  citing  Bingham  v.  Jordan,  1 
Allen,  373;  Conrad  v.  Atlantic  Ins.  Co. 
1  Pet.  449;  De  Wolf  «.  Harris,  4:  Mason, 
515  ;  Travis  v.  Bishop,  13  Met.  304 

9.  Of  trust  deed.  The  recording  of 
a  trust  deed  within  four  months  before  the 
commencement  of  bankruptcy  proceedngs  is 
not  an  act  of  bankruptcy,  when  the  deed 
was  executed  and  delivered  some  months 
prior  to  the  recording.  If  the  beneficiaries 
in  a  deed  or  mortgage  are  satisfied  with  the 
security  afforded  by  an  unrecorded  instru- 
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ment,  there  is  neither  necessity  or  obligation 
to  record  it.  Recording  is  only  necessary  to 
make  an  instrument  valid  against  creditors 
under  state  laws,  and  the  bankrupt  act  re- 
cognizes and  respects  such  validity,  if  it  be 
made  six  months  prior  to  the  bankruptcy 
proceedings.  In  re  Wynne,  (Va.)  4  N.  B. 
M.  5 ;  citing  Gardner  v.  Collector,  6  Wall, 
511 ;  Windsor  v.  Kendall,  3  Story,  515. 

10.  "WTien  necessary.  A  chattel 
mortgage  not  valid  as  against  creditors  under 
the  state  law,  and  under  which  the  mortga- 
gee has  taken  possession,  having  at  the  time 
reasonable  cause  to  believe  his  debtor  insol- 
vent, is  invalid  as  against  the  assignee  in 
bankruptcy.  Though  the  mortgage  be  good 
as  between  the  parties,  and  given  to  secure  a 
hona  fide  loan,  the  mortgagee  not  having  it 
acknowledged  and  recorded  as  required  by  the 
state  statute,  but  retaining  it  until  the  insol- 
vency of  the  debtor,  loses  his  lien.  He  can- 
not by  then  taking  possession  be  remitted  to 
his  rights  as  of  the  date  of  the  mortgage. 
Though  possession  was  taken  before  com- 
mencement of,  proceedings  in  bankruptcy, 
and  was  in  accordance  with  the  provisions 
of  the  mortgage,  yet  being  within  the  time 
limited  by  the  bankrupt  act,  it  operated  as 
a  preference,  void  as  against  creditors,  and 
is  equally  void  as  against  the  assignee. 
Harvey,  assignee,  v.  Crane,  5  N.  B.B.  218. 
s.  o.  3  C.  L.  N.  341. 


RECOVERY. 

1.  Of  balance  on  account  current. 
In  an  action  to  recover  the  balance  upon  an 
account  current,  a  verdict  for  the  plaintiff 
was  taken  by  consent,  subject  to  a  reference 
to  an  arbitrator,  who  was  empowered  to  di- 
rect that  a  verdict  should  be  entered  for  the 
plaintiff  or  the  defendant,  and  the  costs  were 
to  abide  the  result  of  the  award.  After  the 
award,  which  was  in  favor  of  the  plaintiff, 
and  before  judgment,  the  defendant  commit- 
ted an  act  of  bankruptcy,  of  which  notice 
was  given  to  the  plaintiff  in  an  action,  but 
judgment  was  nevertheless  entered  up  upon 
the  award.  On  the  defendant  being  adjudi- 
cated a  bankrupt,  held,  that  the  amount  for 
which  the  judgment  was  entered  up,  with 
interest  and  costs,   constituted   a  provable 


debt.  Ex  parte  Harding,  5  De  Q.  Mac.  S 
G.  367.     (Eng.) 

2.  Of  goods  fraudulently  sold.  No 
offer  to  return  the  consideration  received  by 
an  insolvent  debtor  for  goods  sold  by  him  in 
violation  of  the  provisions  of  St.  1856,  c.  284, 
c.  27,  is  necessary  to  enable  his  assignees  to 
sustain  an  action  against  the  purchaser  to 
recover  the  value  of  the  goods.  Tapley  v. 
Forbes,  2  Allm,  (^Mass.)  20. 

3.  Of  judgment  after  commence- 
ment of  bankruptcy  proceedings. 
A  discharge  in  bankruptcy  does  not  bar  a 
judgment  recovered  after  the  defendent's 
application  to  be  decreed  a  bankrupt,  al 
though  it  be  founded  upon  a  note  which 
might  have  been  proven  in  bankruptcy 
Pike  V.  McDonald,  4:2  Maine  ij.418 

'    4.  Of  judgment   against  felling 

debtor.  The  defendant  sued  the  bankrupt 
to  recover  a  debt,  when  he  knew  or  had 
reasonable  cause  to  believe  his  debtor  was 
insolvent.  Judgment  having  been  rendered 
upon  the  default  of  the  debtor,  who  did 
not  appear  or  answer  to  the  action,  the  exe- 
cution creditor  seized  the  real  estate  of  the 
debtor,  which  was  attached  to  the  writ, 
and  proceeded  to  complete  his  levy.  After 
rendition  of  the  judgment,  and  before  the 
levy  was  completed,  the  debtor  filed  his  pe- 
tition in  bankruptcy,  and  his  assignee  ap- 
plied to  the  bankrupt  court  for  an  injunc- 
tion to  restrain  further  proceedings  under 
the  seizures,  and  the  sale  of  the  estate  of  the 
bankrupt  on  the  execution,  the  attachment 
being  within  four  months  of  the  commence- 
ment of  the  proceedings  in  bankruptcy. 
Held,  that  the  relief  prayed  for  should  be 
granted,  and  injunction  made  perpetual. 
Cases  Black  &  Secor,  1 N.  B.  B.  81 ;  Beat- 
tie  V.  Gardner,  4  N.  B.  B.  106,  approved. 
Haskell  v.  Ingalls,  {Maine^  5  JV.  B.  B. 

5.  Of  judgment  assignment  pre- 
vious to  .  W  hen  a  creditor  is  about  to  recover 
a  judgment  against  his  debtor,  and  the  debtor 
makes  a  general  assignment  of  all  his  prop- 
erty for  the  benefit  of  all  his  creditors  before 
the  judgment  is  rendered,  such  conveyance 
is  not  necessarily  a  conveyance  with  intent 
to  delay,  defraud  or  hinder  creditors. 
Langley  ».  Perry,  (Oftio,)  2  N.  B.  B.  180. 
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6.  Of  judgment  before  discharge. 
A  discharge  under  the  bankrupt  act  of  1841, 
maybe  pleaded  in  bar  to  an  action  upon  a 
judgment  founded  on  debt  existing  when 
the  bankrupt  filed  his  petition,  but  which 
judgment  was  recovered  before  the  dis- 
charge was  granted,  so  tha;tthe  defendant 
had  no  opportunity  of  pleading  such  dis- 
charge in  the  suit.  Pox  v.  Woodruff,  9 
Barb.  498. 

7.  Judgment  by  creditor  of  de- 
cedent. A  creditor  of  a  deceased  person 
recovered  jtfdgment  and  levied  execution  on 
the  land  of  the  deceased,  after  which  the 
estate  was  represented  insolvent,  and  proved 
to  be  so ;  the  same  creditor  filed  her  claim 
with  the  commissioner,  had  it  allowed,  and 
received  of  the  administrator  nearly  the 
whole  of  the  dividend  awarded  her ;  her  title 
to  the  land  was  sustainsd.  Eamsdell  v. 
Creasey,  10  Mass.  S.  170. 

8.  Of  judgment  by  default.  A 
plaintiff  recovered  judgment  by  default,  the 
defendants  having  at  the  time  an  equitable 
defence  to  the  action,  upon  which  the  court 
of  chancery,  upon  an  application,  would 
have  granted  an  injunction  to  restrain  the 
oction,  the  defendant  having  afterwards  be- 
come bankrupt,  held,  that  the  jurisdiction 
in  bankruptcy,  being  both  legal  and  equit- 
able, the  court  would  not  admit  a  proof 
tendered  by  the  plaintiff  upon  the  judgment. 
Ex  parte  Mudie,  6  Jur.  1093.     (Bng.) 

9.  Of  Judgment  subsequent  to 
bankruptcy.  A  judgment  against  the 
defendant  recovered  after  his  petition,  but 
hefore  the  decree  of  his  bankruptcy,  is  not 
barred  by  the  bankruptcy  discharge  sub- 
sequently obtained.  Fisher  v.  Foss,  30  Me. 
459. 

10.  Of  money  paid  to  creditor. 
In  an  action  brought  by  the  assignee  of  an 
insolvent  debtor,  to  recover  back  money  paid 
by  the  debtor  to  a  creditor  by  way  of  pre- 
ference, it  is  incumbent  on  the  plaintiff  to 
establish  by  competent  and  sufficient  evi- 
dence, that  the  defendant  at  the  time  of  re- 
covering the  money  had  reasonable  cause  to 
believe  the  debtor  insolvent,  and  if  there  is 
no  evidence  to  show  that  the  defendant  was 


aware  of  any  fact  indicating  the  debtor's  in- 
solvency, such  a  failure  to  meet  debts  which 
had  fallen  due,  in  an  excess  of  liabilities, 
over  the  means  of  meeting  them,  the  judge 
may  properly  direct  a  verdict  for  the  de- 
fendaut.  Everett  v.  Stowell,  14  Allen, 
(Mass.)  32. 

11.  Of  pre-existing  debt.  In  an 
action  for  tort  for  the  conversion  by  the  as- 
signee of  an  insolvent  debtor,  of  property 
claimed  by  the  plaintiff  under  a  conveyance 
from  the  debtor,  if  the  jury  find  the  convey- 
ance void  as  a  preference  made  in  payment 
of  a  pre-existing  debt,  the  plaintiff  cannot 
recover  cash  paid  by  him  to  the  debtor  for 
the  difference  in  value  between  such  property 
and  the  debt  which  the  conveyance  was 
made  to  secure.  Bartlett  v.  Decreet,  4 
Grays'  (Mass.')  111. 

12.  Of  property.  After  committing  an 
act  of  bankruptcy,  one  of  two  partners 
handed  over  a  bank  post  bill  and  some  silver 
to  the  agent  of  the  drawer  of  a  bill  of  ex- 
change, accepted  by  the  partners,  and  which 
was  just  about  to  become  due,  for  the  pur- 
pose of  protecting  such  bill.  Such  handing 
over  was  found  to  be  a  fraudulent  preference, 
and  to  have  been  in  contemplation  of  bank- 
ruptcy. On  the  same  day,  but  a  few  hours 
after  the  delivery  of  the  post  bank  bill  and 
note,  the  other  partner  committed  an  act  of 
bankruptcy.  It  was  held  that  the  act  of  the 
partner,  who  had  committed  the  act  of  bank- 
ruptcy befbre  he  handed  over  the  property, 
was  not  binding,  and  that  the  as.signees  of 
the  two  partners  might  recover  the  value  of 
the  property.  Burt  v.  Moult,  1  C.  &  M. 
525 ;  3  Tyr.  564.     (Eng.) 

1 3.  On  judgment  in  another  state. 
In  an  action  on  a  judgment,  rendered  in  this 
court,  the  plaintiff  is  not  estopped  to  show 
that  the  judgment  here  was  rendered  on  an- 
other judgment  in  a  neighboring  state, 
which  latter  judgment  was  rendered  on  a 
contract  made  and  to  be  performed  there, 
before  the  passage  of  our  insolvent  law,  and 
thus  to  avoid  the  operation  of  a  discharge 
under  that  law,  which  is  pleaded  here  to  an 
action  on  the  last  judgment.  Wyman  v. 
Mitchell,  1  Gowen,  316. 
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RE-EXAMINATION. 

1.  Of  state  court  decisions.  It  is 
not  competent  for  a  court  of  bankruptcy  to 
re-examine  a  question  which  has  paseed  in 
rem  jurisdiction  in  a  state  court.  McKenzie 
V.  Harding,  4  N.  B.  B.  10. 


REDEMPTION. 

1 .  Creditors  right  of.  The  right  of  a 
judgment  creditor  to  redeem  premises  which 
have  been  sold  upon  a  prior  execution 
against  the  property  of  his  debtor,  cannot 
be  defeated  by  the  act  of  the  purchaser  in 
paying  the  judgment  under  which  the  cred- 
itor claims  to  redeem  without  his  consent, 
especially  where  such  payment  is  not  made 
until  after  the  redeeming  creditor  has 
actually  paid  to  the  sheriff  the  amount  of  the 
purchase  bid  with  interest,  and  has  com- 
menced delivering  to  the  sheriff  the  papers 
required  by  the  statute  to  be  presented  to 
and  left  with  him.  A  stranger  to  a  judg- 
ment has  no  right  to  pay  the  same  for  the 
purpose  of  extinguishing  the  lien  thereof 
and  preventing  the  holder  from  redeeming 
by  virtue  thereof.  The  People  v.  Beebe,  1 
Barb.  379. 

2.  Of  mortgaged  property.  If  a 
bankrupt,  since  his  application  in  bankrupt- 
cy, has  purchased  an  equity  of  redeeming 
mortgaged  land,  the  mortgagee  (though  he 
has  also  bought  the  bankrupt's  right  to  the 
land  by  a  sale  in  bankruptcy),  cannot  bar 
the  bankrupt's  right  to  redeem  by  merely 
showing  that,  at  the  time  of  such  applica- 
tion the  bankrupt  had  a  conditional  bond  for 
a  conveyance  to  him  of  the  equity,  imless 
the  mortgagee  shall  have  performed  the  con- 
dition of  the  bond.  Before  such  purchaser 
from  the  assignee  in  bankruptcy  can  be 
treated  as  the  owner  of  the  right  of  redemp- 
tion, he  must  have  established  the  right  by 
a  suit  in  equity,  in  which  all  opposing  in- 
terests had  opportunity  to  be  examined. 
Kittridge  v.  McLaughlin,  33  Maine  R.  327. 

3.  Property.  Whenever  it  may  be 
deemed  for  the  benefit  of  the  estate  of  a 
bankrupt  to  redeem  and  discharge  any  mort- 


gage or  other  pledge,  or  deposit,  or  lien  upon 
any  property,  real  or  personal,  or  to  relieve 
said  property  from  any  conditional  contract, 
and  to  render  performance  of  the  conditions 
thereof,  or  to  compound  any  debts,  or  other 
claims  or  securities  due  or  belonging  to  the 
estate  of  the  bankrupt,  the  assignee,  or  the 
bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor  in  the 
office  of  the  clerk  of  the  district  court,  and 
thereupon  the  court  shall  appoint  a  suitable 
time  and  place  for  the  hearing  thereof,  no- 
tice of  which  shall  be  given  in  some  newspa- 
per, to  be  designated  by  the  cojirt,  at  least 
ten  days  before  the  hearing,  so  that  all  cred- 
itors and  other  persons  interested  may  ap- 
pear and  show  cause,  if  any  they  have,  why 
an  order  should  not  be  passed  by  the  court 
upon  the  petition,  authorizing  such  act  on 
the  part  of  the  assignee.  General  Order 
No.  17,  Sup.  Ct.  U.  S. — In  hanhruptcy. 

4.  Release  of.  If  the  value  of  the 
property  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  assignee  may  release  to 
the  creditor  the  bankrupt's  right  of  redemp- 
tion therein  on  receiving  such  excess  ;  or  he 
may  sell  the  property  subject  to  the  claim  of 
the  creditors  thereon ;  and  in  either  case  the 
assignee  and  creditor  respectively,  shall  exe- 
cute all  deed  and  writings  necessary  or  proper 
to  consummate  the  transaction.  If  the  prop- 
erty is  not  so  sold  or  released  or  delivered 
up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt.  Section  20  U.  S. 
bankrvipt  act,  1867. 


REFERENCE. 

1 .  Where  a  reference  is  necessary  to  as- 
certain the  value  of  mortgaged  goods  taken 
it  must  be  made  to  the  register  in  charge  of 
the  case.  In  re  Rosenberg,  (S.  D.  N.  F.) 
3  N.B.B.  33. 

3.  Of  petition  to  annul  fiat  on  bill 
of  cost.  Upon  a  petition  by  a  bankrupt  to 
annul  a  fiat  issued  by  an  attorney  for  the 
amount  of  his  bill  of  costs,  on  the  ground 
that  the  chief  part  of  the  bill  consisted  of 
charges  for  the  prosecution  of  an  action  on 
the  part  of  the  bankrupt,  in  which  he  was 
nonsuited  by  reason  of  the  gross  negligence 
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of  the  attorney,  the  court  referred  it  to  the 
registrar  to  inquire  and  report  as  to  the 
quantum  of  negligence.  JEx  parte  Southall, 
4  Deac.  91 ;  Mont.  &  Chit.  346.     (Eng.) 


REFUNDING  MONIES. 

1 .  Where  a  party  made  a  purchase  of  the 
assignee  in  bankauptcy  for  much  less  than 
the  property  was  actually  worth,  the  court 
declared  the  sale  void,  but  decided  that  the 
money  paid  therefor  to  the  assignee  could 
not  be  refunded,  inasmuch  as  the  convey- 
ances had  not  been  delivered  up  to  be  can- 
celed. In  re  Mott,  (^S.  B.  N.  F.)  1  N.  B. 
B.9.    Act  of  1841. 


REFUSAL. 

1.  By  assignee  to  comply  with 
leave.  A  bankrupt  agreed  in  writing  to 
take  a  lease  of  a  manufactory  for  a  term  of 
years,  and  the  landlord  agreed  to  erect  at 
his  own  expense  certain  buildings  upon  the 
bankrupt  paying  an  additional  rent  upon  the 
amount  so  expended.  The  buildings,  how- 
ever, were  subsequently  erected  by  the 
bankrupt,  on  the  verbal  assurance  of  the 
landlord  that  the  bankrupt  might  deduct  the 
amount  expended  from  the  rent.  The  as- 
signees elected  not  to  adopt  the  agreement 
for  the  lease,  but  refused  to  deliver  up  pos- 
session to  the  landlord  unless  he  allowed 
them  the  sum  which  the  bankrupt  had  ex- 
pended on  the  buildings.  Held,  that  as  both 
the  written  and  verbal  agreement  between 
the  landlord  and  the  bankrupt  contemplated 
a  continuance  of  the  tenancy,  which  the  as- 
signees had  themselves  repudiated,  they  had 
no  lien  on  the  premises  for  the  money  ex- 
pended by  the  bankrupt.  Ex  parte  Ladd, 
3  Deac  S  Chit.  647.    (Eng.) 

2.  To  admit  proof.  W.  claimed  to 
prove  against  a  bankrupt's  estate  for  a  bill 
of  exchange  which  he  had  taken  up  for  the 
honor  of  the  acceptor.  The  bankrupt  was 
not  a  party  to  the  bill,  and  it  was  not  pro- 
tested. By  agreement  between  W.  and  the 
assignees,  the  right  to  prove  was  referred  to 
arbitration,  but  without  the  leave  of  the 
court,  as  required  by  12  and  13  Vict.  c.  106, 
s.  153.     The  arbitrator  decided  against  the 


right  to  prove.  The  claimant  insisted  upon 
such  right,  notwithstanding  the  award.  The 
commissioner,  however,  refused  to  admit 
the  proof.  Held,  that  although  the  award 
was  not  made  pursuant  to  the  statute,  W., 
having  agreed  to  the  arbitration,  and  not 
having  taken  any  abjection  to  the  validity 
of  the  submission  before  the  commissioner 
was  bound  by  it.  Ex  parte  Wyle,  2  De  G., 
F.  &  J.  641 ;  7  Jv/r.,  N.  S.  294 ;  30  i.  J., 
Bank.  10;  9  TT.  B.  421;  3  L.  T.,N.  S.  934. 
(Eng.) 

3.  To  approve  of  assignees  out 
of  district.  Where  a  corporation  holding 
property  and  carrying  on  business  in  three 
several  states,  is  adjudicated  bankrupt,  and 
assignees  are  appointed  who  are  respectively 
citizens  of  two  states  in  which  proceedings 
in  bankruptcy  are  pending,  but  an  assignee 
is  not  appointed  who  resides  in  the  third 
state,  in  which  proceedings  in  bankruptcy 
are  also  pending.  Held,  that  as  three  as- 
signees were  to  be  chosen  and  proceedings 
were  pending  in  three  different  districts,  it 
ought  to  be  so  arranged  that  each  of  the  dis- 
tricts could  have  an  assignee  within  it,  a  re- 
sident thereof,  and  that  in  the  district  in 
which  no  assignee  has  been  appointed,  the 
court  there  declines  to  approve  the  election 
of  assignees.  In  re  Boston  &  Hartford  & 
Erie  Railroad,  (_S.  B.  N.  Y.)  5  N.B.B.  233. 

4.  To  hear  objections.  A  discharge 
of  an  insolvent  debtor  will  not  be  set  aside 
on  certiorari  because  the  officer,  before  whom 
the  proceedings  was  had,  refused  to  hear  the 
objections  of  a  creditor  who  appeared  to 
show  cause  thirty  minutes  after  the  hour 
appointed ;  the  order  of  assignment  executed 
and  the  discharge  signed,  but  not  delivered 
when  the  creditor  appeared.  In  re  Pulver, 
6  Wend.  632. 

5.  To  testify.  Parties  and  witnesses 
summoned  before  a  register  shall  be  bound 
to  attend  in  pursuance  of  such  summons  at 
the  place  and  time  designated  therein,  and 
shall  be  entitled  to  protection  and  be  liable 
to  process  of  contempt  in  like  manner  as 
parties  and  witnesses  are  now  liable  thereto 
in  case  of  default  in  attendance,  made  under 
any  writ  of  subpoena.  And  all  persons  wil- 
fully and  corruptly  swearing  or  affirming 
falsely  before  a  register,  shall  be  liable  to  all 
the  penalties,  punishment  and  consequences 
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of  perjury.  If  any  person  examined  before 
a  register  shall  refuse  or  decline  to  answer 
or  to  swear  to  or  sign  his  examination  when 
taken,  the  register  shall  refer  the  matter  to 
the  judge,  who  shall  have  power  to  order 
the  person  so  acting  to  pay  the  costs  there- 
by occasioned,  if  such  person  be  compelled 
by  law  to  answer  such  question  or  to  sign 
such  examination;  and  such  person  shall 
also  be  liable  to  be  punished  for  contempt. 
Sec.  7  U.  S.hankru^t  act,  1867. 


REFUSAL  OF  DISCHARGE. 

1 .  Where  the  debtor  was  adjudicated  a 
bankrupt  on  voluntary  petition  on  the  17th 
of  February,  1868,  but  neglected  to  make 
application  for  final  discharge  until  the  3d 
of  May,  1869.  It  appearing  to  the  court 
that  no  assets  had  come  to  the  hands  of  the 
assignee,  and  that  the  discharge  was  not 
made  within  one  year  from  the  date  of  ad- 
judication, a  discharge  was  therefore  re 
fused.  In  re  Farrell,  (iV.  /.)  5  N.  B.  B. 
125. 

3.  If  the  examination  of  the  record  upon 
an  application  for  a  final  discharge  discloses 
the  fact  that  the  bankrupt  has  done  any  act 
which,  under  the  statute,  would  be  a  bar  to 
the  granting  of  a  certificate,  it  will  refuse  to 
make  the  order  for  a  discharge,  although  no 
creditors  appear  in  opposition.  In  re  Schoo, 
(ilfo.)  3  N.  B.  B.  52;  in  re  Wilkinson, 
(ilfo.)  3  N.  B.  B.  74. 

3.  A  discharge  will  not  be  refused  be- 
cause of  an  act  of  bankruptcy  committed  a 
long  time  before  the  passage  of  the  U.  S. 
bankrupt  act  of  1867.  A  specification  in 
opposition  to  a  discharge  to  conform  to  the 
requirements  of  section  29  of  said  bankrupt 
act,  must  allege  wilful  false  swearing,  as 
well  as  a  wilful  omission  in  the  bankrupt 
schedules.  In  re  Keefer,  (1  Mich.')  4  N.  B. 
B.  126. 

4.  In  a  specification  in  opposition  to  a 
-bankrupt's  discharge  setting  forth  that  he 
has  concealed  his  efiects,  or  has  wilfully 
sworn  falsely  in  his  affidavit  annexed  to  his 
inventory,  it  is  required  that  these  acts 
should  be  shown  to  be  intentional  to  pre- 
clude the  granting  of  a  discharge.  In  re 
Wyatt,  (^2/.)2JV.2J.iJ.  94. 


5.  Where  a  professional  singer  declined 
to  exercise  her  musical  talents  for  the  bene- 
fit of  her  creditors,  the  commissioners  re- 
fused her  an  order  of  dischargej  and  with- 
held protection.  On  appeal  the  decision  was 
reversed.  Ex  parte  Ellison,  8  L.  T.,  N.  S. 
407.     (Eng.) 

6.  A  discharge  will  be  refused  until  the 
bankrupt's  schedule  is  so  ainended  as  to  in- 
clude an  interest  in  an  estate  in  expectancy 
under  a  will.  In  re  Carnell,  (^S.  B.  N.  Y.) 
3  N.  B.  B.  113. 

"7.  A  bankrupt  will  be  refused  his  dis- 
charge where  he  has  made  an  assignment 
although  for  the  benefit  of  all  his  creditors 
without  preferences.  In  re  -Goldschmidt, 
(-S.  B.  N.  r.)  3  2V".  B.  B.  41. 

8.  A  discharge  will  be  refused  where  a 
bankrupt  has,  by  an  assignment  to  a  pri- 
vate assignee,  placed  all  his  property  where 
it  can  be  administered  only  by  the  tribunals 
of  the  state.  In  re  Brodhead,  (JE.  B.N. 
Y.)  2  JV.  B.  B.  93. 

9.  A  discharge  will  not  be  refused  be- 
cause the  bankrupt  made  an  assignment, 
without  preference,  for  the  benefit  of  credi- 
tors, within  six  months  of  his  bankruptcy, 
where  he  did  so  to  prevent  a  creditor  from 
obtaining  a  judgment.  In  re  Pierce  &  Hol- 
brook,  (Peww.)  4  JV.  B.  B.  61. 

10.  Because  assets  are  insuffi- 
cient. Where  an  appraisement  is  exag- 
gerated, although  there  is  no  evidence  of 
any  depreciation,  the  proceedings  having 
been  commenced  after  January  1,  1869,  and 
the  debtors  not  having  shown  that  their  as- 
sets are  or  have  been  at  any  time  since  they 
filed  theirpetition  equal  to  fifty  percent,  of  the 
claim  proved  against  their  estate,  upon  which 
they  are  or  were  liable  as  principal  debtorsj 
and  not  having  filed  the  assent  in  writing  of 
a  majority  in  number  and  value  of  their 
creditors,  to  whom  they  are  or  have  be- 
come liable  as  principal  debtors,  and  who 
have  proved  their  claims,  a  discharge  must 
be  refused  to  the  debtors.  In  re  Borden  & 
Geary,  (5.  B.  N.  Y.)  5  JV.  B.  B.  125. 

11.  Concealment.  A  bankrupt  is 
gtlilty  of  concealment  and  false  swearing 
in  stating  in  the  affidavit  annexed  to  bis 
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inventory  that  he  has  no  assets,  where  he  is 
the  real  partner  in  a  firm,  though  the  in- 
terest ostensibly  appears  to  belong  to  his 
wife,  and  a  discharge  will  be  refused.  In  re 
Eathbone,  1  iV.  B.  B.  145  ;  2  N.  B.  B.  89. 

12.  A  bankrupt  having  in  his  possession 
joint  estate  and  joint  books  of  account 
which  he  wilfully  fails  to  disclose  to  his 
assignee  cannot  receive  his  discharge.  In  re 
Beale,  (Mass.)  2  N.  B.  B.  178. 

1 3.  Where  it  was  shown  that  the  bank- 
rupt had  concealed  his  money  by  attempt- 
ing to  prove  that  he  owed  it  to  his  brother, 
the  discharge  was  refused.  In  re  Goodridge, 
2  N.  B.  B.  105. 

14.  A  discharge  was  refused  where  a 
bankrupt  failed  to  disclose  his  interest  in 
goods,  that  he  had  sold  fraudulently  before 
the  commencement  of  bankruptcy  proceed- 
ings. In  re  Hussman,  (Xj/.)  2  N.  B.  B. 
140. 

15.  The  withholding  of  the  title  to  pro- 
perty intentionally  by  the  bankrupt,  is  such 
a  concealmnnt  as  will  preclude  a  discharge. 
In  re  O'Bannon,  2  N.  B.  B.  6. 

16.  A  bankrupt's  omission  to  disclose 
his  interest  in  property  must  be  construed 
as  a  concealment  where,  owing  to  a  sale,  it 
had  apparently  changed  hands,  and  a  dis- 
charge will  not  be  granted.  In  re  Hussman, 
2  N.  B.  B.  140. 

17.  Where  a  bankrupt  conceals  books  of 
account  of  a  firm  of  which  he  was  a  mem- 
ber, a  discharge  must  be  refused.  In  re 
Beal,  2  N.  B.  B.  178. 

18.  Where  property  has  been  conveyed 
before  bankruptcy  to  a  debtor,  though  with- 
out consideration,  and  for  the  purpose  of 
preventing  the  grantor's  creditors  from  seiz- 
ing and  selling  it,  said  debtor  is  neverthe- 
less guilty  of  concealment,  if  he  neglect  to 
return  it  in  his  inventory,  and  a  discharge 
must  be  refused.  In  re  O'Bannon,  2  N.  B. 
B.6. 

19.  Delay  to  apply.  The  discharge  is 
in  a  favor  granted  upon  compliance  with  con- 
ditions prescribed,  and  not  a  right.  There- 
fore, a  discharge  will  be  refused  where  the 
application  is  made  more  than  a  year  after 
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the  adjudication,  and  no  sufficient  reason  is 
shown  for  the  delay.  In  re  Martin,  (5'.  D. 
N.  r.)  2  N.  B.  B.  169. 

20.  Different  district.  A  discharge 
cannot  be  granted  to  a  bankrupt  in  another 
district  from  that  in  which  he  carries  on 
business.  In  re  Little,  (5'.  D.  N.  T)  2  N. 
B.  B.  97. 

21.  Failure  to  file  schedule.  The 
failure  of  one  member  of  a  firm  to  file  a 
schedule  of  his  personal  property  is  not  suffi- 
cient ground  for  refusing  the  other  mem- 
bers of  said  firm  their  discharge.  In  re 
Scofield  et  al.  (8.  D.  N.  Y.)  2  N.  B.  B. 
137. 

22.  Failure  to  keep  books  of  ac- 
count. Where  it  appears  from  the  evidence 
that  a  bankrupt  tradesman  has  failed  to- 
keep  proper  books  of  account,  a  discharge 
will  not  be  granted  to  him.  In  re  Bound, 
{8.  D.  N.  r.)  4  N.  B.  B.  164. 

23.  A  discharge  will  not  be  granted  a 
bankrupt  merchant  or  trader,  who  has  omit- 
ted to  keep  proper  books  of  account,  al- 
though he  may  have  been  entirely  innocent 
of  any  intention  of  thus  defrauding  his  cred- 
itors. In  re  Solomon,  (Pa.)  2  N.  B.  B.  94; 
in  re  Newman,  (fif.  D.  N.  T.)  2  JV.  B.  B. 
99. 

24.  A  discharge  cannot  be  granted  to 
bankrupts  where  the  books  of  account  are 
not  properly  kept.  In  re  Mackey  et  al.  QS. 
D.  N.  r.)  4  N.  B.  B.  17. 

25.  For  want  of  jurisdiction. 
Want  of  jurisdiction  is  ground  for  the  refu- 
sal of  a  discharge.  That  is  the  time  for 
urging  such  objection  in  behalf  of  creditors. 
In  re  Penn,  3  N.  B.  B.  145. 

26.  Where  the  bankrupt  resided  at  Bos- 
ton, Mass.,  from  May,  1st,  1867,  to  Decem- 
ber 7th,  1867,  and  from  December  7th, 
1867,  to  January  21st,  1868,  he  resided  at 
New  York,  therefore  he  did  not  reside  in 
the  latter  district  for  the  six  months  next 
immediately  preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months ;  nor  did  he  carry  on  busi- 
ness in  this  district  for  such  six  months,  or 
for  the  longest  period  during  that  period. 
He  did  not  carry  on  business  any  where 
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within  the  meaning  of  the  act  during  any 
part  of  such  six  monthSj  certainly  not  in 
the  southern  district  of  New  York,  and  if 
he  did  carry  on  business  any  where  during 
any  part  of  such  six  months,  the  place 
where  he  did  so  carry  it  on  must  have  been 
Boston.  A  discharge  therefore  refused  in 
the  southern  district  of  New  York  for  want 
of  jurisdiction.  In  re  Leighton,  (jS.  D.  N. 
r.)5JV.B.-B.95. 

27.  Fraud.  Fraud  contrary  to  the  true 
intent  of  the  bankrupt  act  is  such  as  will 
prevent  a  discharge.  In  re  Locke,  2  N.  B. 
B.  123. 

28.  A  discharge  will  be  refused  where 
the  creditors  establish  a  prima  facie  case  of 
fraud.  InreP.  A.  Doyle,  (B.  J.)  ZN.B.B. 
190. 

29.  The  fair  and  reasonable  construction 
of  section  29  of  the  U.  S.  bankrupt  act  is, 
that  it  refuses  a  discharge  on  the  ground  of 
preference  only,  when  the  act  is  brought 
within  the  definition  of  section  35  or  of  sec- 
tion 29  itself.  Under  the  latter  it  must  be 
proved  that  bankruptcy  was  in  contempla- 
tion, and  under  the  former  that  the  cred- 
itor was  a  party  to  the  fraud.  In  re  Locke, 
(Mass.)  2  N.  B.  B.  123. 

30.  Fraudulent  preference.  A  dis- 
charge will  be  refused  if  creditors  opposing 
shall  show  that  the  bankrupt  has  marie  any 
fraudulent  preference.  In  re  L.  J.  Doyle, 
(JJ.  J.)  3  N.  B.  B.  158. 

31.  A  bankrupt  will  be  refused  a  dis- 
charge if  he  has  been  guilty  of  fraudulently 
preferring  certain  creditors  over  others  in 
violation  of  the  provisions  of  the  U.  S. 
bankrupt  act  of  1867.  In  re  Gay,  (Me.)  2 
N.  B.  B.  114. 

,32.  An  assignment  of  a  claim  due  to  a 
debtor  to  secure  a  pi'e-existing  indebtedness 
made  when  he  was  insolvent,  and  not  as  a 
pledge  of  security  made  at  the  time  the 
indebtedness  was  contracted,  and  not  as  a 
part  of  the  transaction  is  a  fraudulent  pre- 
ference and  a  good  ground  for  refusing  a 
discharge.  In  re  Foster,  (S.  D.  N.  T.)  2 
N.  B.  B.  81. 

33.  Unless  preferences  are  fraudulent 
within  the  meaning  of  the  29th  section  of 


the  U.  S.  bankrupt  act  of  1867,  they  will 
not  be  considered  sufficient  to  prevent  a  dis- 
charge. In  re  Rosenfleld,  2  N.  B.  B.  49 ; 
s.  c.  L.  T.  B.  lOOj  s.  c.  8  A.  L.  Beg.  44. 

34.  Where  debtors  knowing  themselves 
to  be  insolvent  pay  certain  of  their  creditors, 
it  is  a  fraudulent  preference  with  intent,  and 
the  discharge  will  be  refused.  In're  Lewis 
etal.lN.B.B.Ui. 

35.  Fraudulent  sale.    A  sale  by  a 

bankrupt  of  his  stock  of  goods  to  his  father- 
in-law  without  any  real  change  of  possession 
is  fraudulent,  and  will  be  suiBcient  cause 
for  refusing  a  discharge.  In  re  Hussman, 
(Ky.)  2  N.  B.  B.  140. 

36.  On  account  of  mortgage.  A 
mortgaging  of  the  right  to  redeem  personal 
property  which  is  already  subject  to  a  mort- 
gage for  more  than  its  value,  if  given  within 
six  months  before  going  into  insolvency,  to 
secure  a  pre-existing  debt  by  a.  person  who 
is  not  able  to  meet  his  engagements  in  the 
ordinary  course  of  business,  and  knows  that 
he  is  not,  but  has  the  intention  and  expecta- 
tion of  paying  the  first  mortgage  and  all 
other  debts  at  some  future  time  is  such  pre- 
ference as  will  prevent  a  discharge.  Bar- 
nard V.  Crosby,  6  Allen,  (Mass.)  327. 

37.  Omission  of  creditor's  names. 
Where  it  is  not  shown  that  the  omission  of 
creditor's  names  from  the  schedules  has 
been  by  fraudulent  intent,  a,  discharge  will 
not  be  refused .  Where  it  does  not  appear 
that  there  has  been  a  fraudulent  intent  in 
the  omission  of  certain  creditor's  names 
from  the  schedules,  but  it  appears  it  was 
with  their  assent  expressed  or  implied.  Other 
creditors  who  are  not  injured  thereby  can- 
not prevent  a  discharge  on  account  of  such 
omissions.    In  re  Needham,  2  N.  B.  B.  24. 

38.  Omission  of  entries.  The  bur- 
den of  proof  rests  with  creditors  to  show 
that  at  the  time  of  making  a  preference, 
bankruptcy  was  intended,  unless  the  credi- 
tors succeed  in  such  proof  a  discharge  will 
not  be  refused.  An  accidental  omission  of 
entries  in  books  of  account  will  not  prevent 
a  discharge.  In  re  Burgess,  (Mass.)  3  iV. 
B.  B.  47. 

39.  Omission  to  publish  notice. 
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A  discharge  will  not  be  refused  simply  for 
the  reason  that  the  publication  of  the  notice 
of  the  assignees  appointment  was  omitted. 
In  re  Strachan,  (Jfew  Mexico,)  3  JV.  JB.  B. 

148. 

40.  Payment  to  attorney.  Pay- 
ment to  a  bankrupt's  attorney  is  not  a  pre- 
ference and  will  not  prevent  the  discharge  of 
the  bankrupt.  In  re  Sidle,  (^Ohio,")  1  N. 
B.  B.  77. 

41.  Necessary  expenditures  incurred  by 
the  bankrupt  while  insolvent  in  support  of 
his  family  ought  not  to  prejudice  his  right 
to  a  discharge.  Payment  made  by  a  bank- 
rupt without  fraud  to  counsel  for  services 
rendered  and  to  be  rendered,  is  not  a  ground 
for  the  refusal  of  a  discharge.  In  re  Rosen- 
feld,  jr.  {N.  J.)  2  N.  B.  B.  49. 


REGISTER. 

1 .  The  list  made  by  the  register  under 
sections  23  and  29  of  the  U.  S.  bankrupt  act 
of  1867,  is  to  be  given  to  the  assignee  by  the 
register.  Anon.  \N.B.B.2;  IN.  B.  B. 
21. 

2.  Where  parties  waive  the  adjournment 
into  court  of  question,  they  must  abide  the 
decision  of  the  register  if  they  argue  the 
same  before  him.  In  re  Patterson,  N.B. 
B.  Sup.  xxii. 

3.  See  sections  3  and  5  of  the  U.  S.  bank- 
rupt act  of  1867. 

4.  When  questions  are  objected  to,  the 
register  will  pass  upon  the  same  and  permit 
the  parties  to  take  formal  exception  to  his 
ruling,  and  at  the  close  of  the  examination, 
a  motion  to  strike  out  specified  points  or  to 
have  excluded  questions  answered  will  be 
entertained,  and  the  questions,  be  certified 
for  the  decision  of  the  judge,  and  proceed- 
ings to  be  had  thereafter,  must  be  had  in 
accordance  with  such  decision.  In  re  Levy, 
(^8.  B.  N.  r.)  N.  B.  B.  Sup.  xxiii ;  in  re 
Lyou,  (S.  D.  N.  r.)  N.B.B.  Sup.  xxiv. 

5.  It  shall  be  the  duty  of  the  judges  of 
the  district  court  of  the  United  States  within 
and  for  the  several  districts  to  appoint  in 
each  congressional  district  in  said  districts. 


upon  the  nomination  and  recommendation  of 
the  chief  justice  of  the  supreme  court  of  the 
United  States  one  or  more  registers  in  bank- 
ruptcy, to  assist  the  judge  of  the  district 
court  in  the  performance  of  his  duties  under 
this  act.  No  person  shall  be  eligible  to  such 
appointment  unless  he  be  a  councellor  of  said 
court,  or  of  some  one  of  the  courts  of  record 
of  the  state  in  which  he  resides.  Before  en- 
tering upon  the  duties  of  his  office,  ever3r 
person  so  appointed  a  register  in  bankruptcy 
shall  give  a  bond  to  the  United  States  with 
condition  that  he  will  faithfully  discharge 
the  duties  of  his  office,  in  a  sum  not  less  than 
one  thousand  dollars,  to  be  fixed  by  said 
court  with  sureties  satisfactory  to  said  court 
or  to  either  of  the  said  justices  thereof;  and 
he  shall  in  open  court,  take  and  subscribe 
the  oath  prescribed  in  the  act  entitled  "  An 
act  to  prescribe  an  oath  of  office  and  for  other 
purposes,"  approved  July  2d,  1862,  and  also 
that  he  will  not,  during  his  continuance  in 
office,  be  directly  or  indirectly  interested  in, 
or  benefited  by  the  fees  or  emoluments 
arising  from  any  suit  or  matter  pending  in 
bankruptcy  in  either  the  district  or  circuit 
court  in  his  district.  Section  3  IT.  S.  bank- 
rupt act,  1867. 

6.  Account  of  for  services-    Every 

register  shall  keep  an  accurate  account  of  his 
traveling  and  incidental  expenses,  and  those 
of  any  clerk  or  other  officer  attending  him  in 
the  performance  of  his  duties  in  any  case  or 
number  of  cases  which  may  be  referred  to 
him ;  and  shall  make  return  of  the  same  un- 
der oath,  with  proper  vouchers  fwhen  vouch- 
ers can  be  procured),  on  the  first  Tuesday 
in  each  month,  and  the  marshal  shall  make 
his  return  under  oath,  of  his  actual  and 
necessary  expenses  in  the  service  of  every 
warrant  addressed  to  him  ;  and  for  custody 
of  property,  publication  of  notices,  and 
other  services,  and  other  actual  and  neces- 
sary expenses  paid  by  him,  with  the 
vouchers  thejefor  whenever  practicable,  and 
also  with  a  statement  that  the  amounts 
charged  by  him  are  just  and  reasonable. 
General  Order  No.  12,  Sup.  Ct.  U.  S.—In 
bankruptcy. 

7.  Appointment  of  assignees,  &c. 

The  register  should  state  to  the  creditors 
at  a  meeting  held  for  the  purpose  of 
choosing  an  assignee,  that  in  case  of  their 
failure  to  make  a  choice  the  judge  would 


756 


REGISTER. 


appoint  an  assignee  if  there  was  an  opposing 
interest.    In  re  Pearson,  2  N.  B.  B.  151. 

8.  If  a  register  is  satisfied  that  any  rea- 
sons exist  why  an  assignee  elected  or  ap- 
pointed should  not  act,  it  is  his  duty  to  cer- 
tify the  same  to  the  judge  giving  his  rea- 
sons therefor  at  length.  In  re  Bliss,  N.  S.  B. 
Sup.  xvii;  In  re  Noble,  3  N.  B.  B.  25. 

9.  The  register  has  power  to  appoint  an 
assignee  where  there  is  no  choice  by  the 
creditors,  either  from  failure  to  appear  and 
prove  their  debts  or  from  other  causes, 
where  there  does  not  appear  to  be  an  oppos- 
ing interest.  In  re  Cogswell,  N.  B.  B. 
Sup.  xiv. ;  s.  o  2  Pitts,  L.  J.  626. 

10.  An  opposed  motion  to  remove  an  as- 
signee, appointed  by  the  court,  cannot  be 
entertained  by  the  register.  In  re  Stokes, 
iS.  D.  N.  r.)  1  N.  B.  B.  130. 

11.  As  embrio  judges.  See  opinion 
of  register  John  Fitch.  In  re  Heller,  (S.  I). 
N.  r.)  5  N.  B.  B.  46. 

12.  As  regulated  by  general  or- 
ders. The  time  when  and  the  place  where 
the  registers  shall  act  upon  the  matters 
arising  under  the  several  cases  referred  to 
them  shall  be  fixed  by  special  order  of  the 
district  court  or  by  the  register,  acting  un- 
der the  authority  of  a  genera!  order  in  each 
case,  made  by  the  district  court ;  and  at 
such  times  and  places  the  registers  may  per- 
form the  acts  which  they  are  empowered  to 
do  by  the  act,  and  conduct  proceedings  in 
relation  to  the  following  matters  when  un- 
contested, viz.,  making  adjudication  of  bank- 
ruptcy on  petition  of  the  debtor,  directing, 
unless  otherwise  ordered  by  the  court,  the 
newspapers  in  which  the  notices  shall  be 
published  by  the  messenger,  administering 
oaths,  receiving  the  surrender  of  a  bankrupt, 
granting  protection  thereon,  giving  requi- 
site directions  for  notices,  advertisements 
and  other  ministerial  proceedings,  taking 
proofs  of  claims,  ordering  pay  ment  of  rates 
and  taxes  and  salary  or  wages  of  persons  in 
the  employment  of  the  assignee  ;  ordering 
amendments  or  inspection,  or  copies  or  ex- 
tracts of  any  proceedings,  taking  accounts 
of  proceeds  of  securities  held  by  any  credi- 
tor, taking  evidence  concerning  expenses 
and  charges  against  the  bankrupt's  estate, 
auditing  and  passing  accounts  of  assignees, 


proceedings  for  the  declaration  and  payment 
of  dividends,  and  taxing  costs  in  any  of  the 
proceedings,  all  of  which  shall  be  subject  to 
the  control  of  the  court.  General  Order 
No.  5,  Sup.  Ct.  U.  S. — In  bankruptcy. 

13.  Special  custodian.  A  register 
may  be  appointed  by  the  bankruptcy  court 
a  special  custodian  of  property  which  is  ad- 
vertised for  sale  under  a  mortgage,  and  be 
directed  to  sell  the  same  under  general  or- 
ders 19  &  21 ;  with  the  authority  to  make 
other  advertisements  than  those  required  by 
the  rules  of  court.  The  order  should  desig- 
nate the  bank  in  which  the  money  preceeds 
of  the  sale  shall  be  deposited  as  a  separate 
fund  subject  to  the  further  orders  of  the 
court.  The  register  may  also  be  directed 
to  make  the  deed  to  the  purchaser,  and  to 
convey  title  under  the  order  of  the  court 
free  from  certain  liens  in  pursuance  to  sec. 
20  of  the  act,  and  the  lien  of  the  mortgage 
will  be  transferred  from  the  property  so  sold 
to  the  proceeds  of  the  sale.  If  advisable  in 
order  to  obtain  a  better  price  for  the  prop- 
erty, an  injunction  already  granted  may  be 
removed  or  modified  so  that  a  sale  may  be 
had  under  a  judgment,  and  the  referee  may 
make  out  the  deed.  In  re  Hanna,  (iS.  D. 
N.  Y.)   Unreported. 

14.  Depositions  before.  Although 
a  register  may  have  no  authority  to  take 
a  particular  deposition  he  has  full  authority 
to  administer  oaths  and,  when  by  the  assent 
of  parties  he  has  taken  such  a  deposition  to 
be  used  in  evidence  in  a  cause,  the  same  be- 
comes a  sworn  statment  made  in  the  case 
to  be  used  as  evidence  therein  to  whieh  the 
party  causing  the  deposition  to  be  so  taken 
cannot  object.  It  is  not  error  to  direct  the 
attention  of  the  jury  to  the  distinction  be- 
tween "  reasonable  cause  to  believe"  and 
"  actual  belief"  If  a  father-in-law  .when 
his  son-in-law  is  known  by  him  to  be  insol- 
vent and  within  a  few  days  of  his  voluntary 
application  to  be  adjudged  a  bankrupt, 
buys  out  of  the  usual  course  of  trade  a  large 
portion  of  the  insolvent's  property,  and 
gives  notes  payable  at  long  dates,  cashes 
the  notes  and  pays  to  his  own  son  as  mort- 
gagor the  money  thus  furnished  in  discharge 
of  a  mortgage  on  the  property  of  his  daugh- 
ter who  is  the  wife  of  the  bankrupt  son-in- 
law,  that  is  certainly  a  transfer  of  the  bank- 
rupt's property  to  his  wife   in  fraud  of  his 
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creditors,  through  the  agency  of  the  wife's 
father,  and,  therefore,  fraudulent  and  void. 
Lawrence  v.  Graves,  (Mo.')  5  N.  B.  B.  279. 

1 5.  Fees  of.  When  a  register  in  bank- 
ruptcy had  control  and  custody  for  twenty- 
five  days  of  bankrupt's  stock  of  goods,  and 
made  sales  of  the  same,  the  court  decided 
that  he  might  be  allowed  $5  per  day  and  a 
commission  of  $250  for  the  custody  of  the 
money,  by  way  of  compensation,  payable 
out  of  the  assets.  In  re  Loder  et  al.  (S.  D. 
JV.  r.)  2  N.  B.  B.  162. 

1 6.  A  register  is  not  entitled  to  a  fee  of 
^5  upon  an  adjournment  as  for  a  days'  ser- 
vice. In  re  Clark,  (i\  B.  N.  F.)  N.  B.  B. 
Sup.  xli. 

17.  Have  control  over  postpone- 
ments and  adjournments.  Begisters 
have  control  over  postponements  and  ad- 
journments, and  must  exercise  this  power 
with  discretion.  Where  a  party  unreason- 
ably refuses  to  proceed  in  a  matter,  the  same 
may  go  on  without  him  under  the  supervi- 
sion of  the  register.  In  re  Hyman,  (S.  D. 
N.  r.)  2  N.  B.  B.  107. 

18.  May  postpone  debts.  Debts 
proved  and  filed  with  the  register,  may  be 
postponed  for  investigation  before  the  assig- 
nee, and  not  allowed  to  be  voted  upon  for 
the  assignee.  In  re  Prank,  (JN.  D.  N.  Y.) 
6  N.  B.  B.  194. 

1 9 .  Must  not  be  interested  in  pro- 
ceedings. No  register  shall  be  of  counsel 
or  attorney,  either  in  or  out  of  court,  in  any 
suit  or  matter  pending  in  bankruptcy  in 
either  the  circuit  or  district  courts  of  his  dis- 
trict, nor  in  an  appeal  therefrom,  nor  shall 
he  be  executor,  administrator,  guardian, 
commissioner,  appraiser,  divider  or  assignee, 
of  or  upon  any  estate  within  the  jurisdiction 
of  either  of  said  courts  of  bankruptcy,  nor  be 
interested  in  the  fees  or  emoluments  arising 
from  either  of  said  trusts.  Sec.  4  U.  S. 
bankrupt  act,  1867. 

20.  Must  reject  claims  not  duly 
proved.  A  register  is,  under  section  22  of 
the  U.  S.  bankrupt  act  of  1867,  to  reject  all 
claims  not  duly  proved ;  but  if  an  issue  of 
fact  or  law  is  raised,  it  must  be  adjourned 


into  court  for  decision  by  the  judge.     In  re 
Loder,  (S.  D.  N.  T.)  3  N.  B.  B.  162. 

31.  Oath  administered  by.  Where 
there  is  no  opposition  to  the  bankrupt's  dis- 
charge, the  register  may  administer  to  the 
bankrupt  the  oath  provided  by  section  29  of 
the  U.  S.  bankrupt  act  of  1867.  It  is  also 
the  register's  duty,  after  a  careful  examina- 
tion, to  certify  that  the  bankrupt  has  con- 
formed to  all  the  requirements  of  said  act. 
In  re  Bellamy,  (5.  D.  N.  Y.)N.  B.  B.  Sup. 
xxi. 

23.  Oath  of  allegiance  to  be 
taken  before.  The  oath  of  allegiance  re- 
quired to  be  annexed  to  the  debtor's  peti- 
tion may  be  taken  before  a  register.  In  re 
Walker,  1  JV.  B.  B.  67. 

33.  Orders  by.  Whenever  an  order  is 
made  by  a  register  in  any  proceeding  in 
which  notice  is  required  to  be  given  to  either 
party  before  the  order  can  be  made,  the  fact 
that  the  notice  was  given,  and  the  substance 
of  the  evidence  of  the  manner  in  which  it 
was  given,  shall  be  recited  in  the  preamble 
to  the  order;  and  the  fact  also  stated  that 
no  adverse  interest  was  represented  at  the 
time  and  place  appointed  for  the  hearing  of 
the  matter  upon  such  notice  j  and  whenever 
an  order  is  made  where  adverse  interests 
are  represented  before  the  register,  the  fact 
shall  be  stated  that  the  opposing  parties  con- 
sented thereto,  or  that  the  adverse  interest 
represented  made  no  opposition  to  the  grant- 
ing of  such  order.  General  Order  No.  8, 
Sup.  Ct.  U.  S. — In  bankruptcy. 

34.  Powers  and  duties  of.  The  reg- 
ister has  power  to  order  the  payment  of  fees 
and  expenses  incurred  in  a  case  out  of  the 
assets  in  the  hands  of  the  assignee,  on  ap- 
plication of  the  attorney  for  the  bankrupt. 
In  re  Lane,  (S.  D.  N.  F.)  2  N.  B.  B.  100. 

35.  A  register  cannot  allow  payinent  to 
the  petitioning  creditor's  attorney  in  the 
first  instance.  In  re  Dibblee,  (..S'.  D.  N.T.') 
3  JV.  B.  B.  185. 

36.  A  register  has  power  under  sections 
12  and  42  of  the  U.  S.  bankrupt  act  of  1867, 
to  adjourn  a  meeting  of  creditors  where  no- 
tice to  the  creditors  has  not  been  given  as 
required  in  the  warrant.  In  re  Schepler,  (8. 
D.  N.  T.)  3  N.  B.  B.  42. 
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27.  A  register  on  the  examination  of  a 
witness  has  no  power  to  decide  on  the  ma- 
teriality or  relevancy  of  questions.  In  re 
Bond,  {8.  n.  N.  T.)  ZN.B.B.2;  afBrm- 
ing  in  re  Levy  et  al.  N.  B.  B.  Swp.  xxiii ; 
citing  in  re  Rosenfield,  1  N.  B.  B.  61. 

28.  A  register  cannot  inquire  into  the 
authority  of  an  attorney  or  counselor  of  the 
district  court  to  appear  for  creditors.  The 
certificate  of  the  register  to  the  sufBciency 
of  the  inventory  of  the  debtor's  debts  is  not 
so  conclusive  as  to  prevent  inquiry  when  the 
question  is  raised  by  a  proper  party  at  a 
proper  time.  In  re  Hill,  (_S.  D.  N.  Y.)  N. 
B.  B.  Sup.  iv. 

29.  A  register  has  no  power  to  order  a 
bankrupt  to  execute  deeds  of  release  of  his 
property.  Hence,  if  the  bankrupt  refuses 
to  sign  such  deeds,  application  must  be 
made  to  the  court.  Anon.  (Me.)  3  N.  B. 
JS.  58. 

30.  A  register  may  make  the  order  to 
show  cause  if  the  judge  so  directs,  specially 
or  generally.  In  re  Bellamy,  (S.  D.  N.  Y.) 
N.  B.  B.  Sup.  xiv  ;  s.  c.  id.  21. 

31.  Whenever  a  register  is  satisfied  that 
reasons  exist  why  the  appointment  of  an  as- 
signee should  not  be  approved  by  the  judge, 
it  is  his  duty  to  state  such  reasons  fully  in 
submitting  the  question  of  the  approval  to 
the  judge.  In  re  Bliss,  (_S.  D.  N.  Y.)  N. 
B.  B.  Sup.  xiv. 

32.  A  register  cannot  make  any  binding 
decision,  or  compel  a  witness  to  answer  if 
he  refuses.  It  is  his  duty  to  report  the 
testimony  if  required.  In  re  Koch,  (N.  D. 
N.  r.)  1  N.  B.  B.  153. 

33.  A  register  may,  if  he  deems  it  proper, 
alio w  a  bankrupt  on  his  examination  to  con- 
sult with  counsel  before  answering  interro- 
gatories. In  re  Collins,  (Ky-')  1  N.  B.  B. 
153  ;  citing  Tanner,  1  N.  B.  B.  59 ;  in  re 
Judson,  1  N.  B.  B.  82 ;  in  re  Patterson, 
N.  B.  B.  Sup.  xxxiii. 

34.  A  register  is  not  bound  to  receive  and 
file  a  deposition  for  proof  of  debt  taken  and 
certified  before  another  register  as  correct, 
especially  if  it  appear  defective  to  the  regis- 
ter to  whoiii  the  matter  has  been  referred. 
In  re  Loder,  (S.  D.N.  Y.)  3  N.  B.  B.  162. 


35.  A  resgister,  to  whom  bankruptcy 
proeedings  have  been  referred,  is  not  bound 
to  receive  and  file  "  as  of  course,"  deposi- 
tions for  proofs  of  debt  taken  and  certified 
before  another  register.  The  register  acting 
as  the  court  is,  under  section  22  of  the  U.  S. 
bankrupt  act  of  1867,  to  reject  all  claims 
not  duly  proved.  His  proper  course  is  to 
return  claims  with  defective  proofs  for 
amendment.    In  re  Loder,  3  N.  B.  B.  162. 

36.  A  bankrupt  under  examination  may 
consult  with  his  counsel  in  the  discretion  of 
the  register.  In  re  Patterson,  (jS.  D.  N.  F.) 
N.  B.  B.  Sup.  xxxiii. 

37.  A  register  has  no  power  to  decide  as 
to  the  relevancy  of  questions  put  to  the 
bankrupt  on  his  examination.  In  re  Levy 
et  al.  (S.  D.  N.  Y.}  N.  B.  B.  Sup.  xxx. 

38.  A  register  had  no  power  prior  to 
November,  1867,  to  take  affidavits  in  in- 
voluntary bankruptcy.  Anon.  (^N.  D.  N. 
r.)  N.  B.  B.  Sup.  xxxix. 

39.  The  fixing  of  the  time  for  the  first 
meeting  of  creditors  is  a  matter  of  discre- 
tion with  the  register.  In  re  Heys,  (S.  D. 
N.  r.)  N.  B.  B.  Sup.  V. 

40.  The  register  may  appoint  a  watch- 
man, if  necessary,  to  take  charge  of  and 
guard  the  bankrupt's  property,  which  has 
been  surrendered  to  him.  In  re  Shafer  et 
al.  2  N.  B.  B.  178. 

4 1 .  Registers  must  see  that  proper  notice 
is  given  to  the  creditors  by  the  assignee,  in- 
cluding both  those  who  have  and  have  not 
previously  proved  their  debts.  In  re 
Bushey,  3  N.  B.  B.  167. 

42.  Registers  are  charged  with  the  gen- 
eral care  and  supervision  of  cases  referred 
to  them,  and  must  act  impartially  between 
all  parties.  In  re  Orne,  N.  B.  B.  Sup. 
xviii. 

43.  For  power  of  registers  to  administer 
oaths,  see  amendment  to  U.  S.  bankrupt 
act,  approved  July  25th,  1868. 

44.  A  register  has  power  to  take  afSda- 
vits  and  depositions  in  cases  not  before  him 
at  any  time  after  a  petition  has  been  filed. 
In  re  Dean  et  al.  (ilfo.)  2  JV.  B.  B.  29. 
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45.  A  register  may  issue  an  order  for  the 
wife  of  the  bankrupt  to  attend  and  be  ex- 
amined as  a  witness.  In  re  Van  Tuvl,  (/S. 
D.N.T.)2N.B.I{.m. 

46.  The  oath  required  by  section  29  of 
the  U.  S.  bankrupt  act  of  1867,  to  be  taken 
by  the  bankrupt,  is  to  be  produced  to  the  re- 
gister, who  is  then  to  certify  conformity  or 
non-conformity  by  the  bankrupt  to  the  re- 
quirements of  the  law.  If  specifications  in 
opposition  to  his  discharge  are  filed,  and 
the  bankrupt  has  conformed  in  the  judg- 
ment of  the  register  to  all  the  requirements 
of  law  and  to  all  his  duty  under  the  act, 
the  register  is  to  certify  that  he  has  so 
conformed,  except  in  the  particulars  covered 
by  the  specifications.  In  re  Pulver,  (S.  D. 
N.  r.)  2  N.  B.  B.  101. 

47.  The  register  has  power  to  permit  "a 
bankrupt  to  amend  his  schedules,  such 
amendment  being  on  an  ex  parte  application. 
No  notice  to  creditors  is  necessary.  In  re 
Watts,  iS.  D.  N.  r.)  2  N.  B.  B.  145  ;  in  re 
Orne,  (_S.  D.  N.  Y.)  N.  B.  B.  Sup.  xviii ; 
in  re  Morford,  (S.  D.  N.  F.)  N.  B.  B.  Sup. 
xlvi. 

48.  It  is  the  right  and  duty  of  the  regis- 
ter to  permit  and  require  amendment  of  de- 
ficient deposition.  In  re  Elder,  (^Nevada,) 
3  N.  B.  B.  165. 

49.  Under  section  22  of  the  U.  S.  bank- 
rupt act  of  1867,  the  register  is  empowered 
to  pass  upon  the  satisfactory  or  unsatisfac- 
tory character  of  proofs  of  debts ;  but  all 
matters  of  fact  or  of  law  are  to  be  reserved  for 
the  decision  of  the  court.  In  re  Bogert  & 
Evans,  iS.  D.  N.  T.)  2  N.  B.  B.  139. 

50.  A  register  has  no  power  to  decide  on 
the  competency,  materiality  or  relevancy  of 
a  question  under  G.  0.  No.  10.  In  re  Rosen- 
feld,  (^N.  J.)  1  N.  B.  B.  60. 

51.  A  register  has  no  power  to  decide 
the  validity  of  objections  nor  the  admissi- 
bility of  questions.  In  re  Patterson,  (iS.  S. 
N.  r.)  JSr.  B.  B.  Slip,  xxxii. 

52.  A  register  may  act  at  chambers  in 
aid  of  the  judge  of  the  U.  S.  district  court. 
In  re  Brandt,  2  N.  B.  B.  76. 

53.  A  register  should  see  that  the  bank- 


rupt summoned  to  attend  before  him  shall 
be  protected  from  arrest  during  such  attend- 
ance. As  regards  such  attendance,  the  bank- 
rupt is  to  be  treated  as  a  witness  in  U.  S. 
courts.  In  re  Kimball,  (S.  D.  N.  T.)  N. 
B.  B.  xlii. 

54.  A  register  in  bankruptcy  cannot  ful- 
fil the  requirements  of  his  oflicial  duty  for 
any  county  in  which  business  must  wait  his 
convenience.  Nor  does  he  fill  the  requirement 
of  his  oflBcial  duty  when  the  books  and  papers 
of  any  county  are  not  so  open  to  inspecton  at 
the  local  seat  of  justice,  as  those  in  the  office 
of  the  clerk  of  a  court  should  be.  In  re  Sher- 
wood, 1  N.  B.  B.  74.  He  will  be  required 
to  show  cause  why  not.  In  re  Leland,  un- 
reported. 

55.  In  exceptional  cases,  with  the  leave 
of  court,  registers  may  appoint  a  commis- 
sioner to  act  in  their  place  for  certain  pur- 
poses.   In  re  Sherwood,  1  N.  B.  B.  74. 

56.  The  register  must  cause  the  question 
or  issue  to  be  stated  by  the  opposing  parties 
in  writing,  and  adjourn  the  same  into  court 
for  decision  by  the  judge.  In  re  Bogert  & 
Evans,  2  N.  B.  B.  139. 

57.  The  register  being  prohibited  from 
hearing  questions  as  to  the  allowance  of  an 
order  of  discharge  intrudes  upon  the  exclu- 
sive jurisdiction  of  the  court  when  he  makes 
a  certificate  and  requests  the  opinion  of  the 
court  as  to  whether  the  bankrupt  is  entitled 
to  a  discharge.    In  re  Mawson,  XN.B.B.ZZ 

58.  The  register  may  refuse  to  certify  a 
question  raised  by  a  witness  or  person  other 
than  a  "  party  to  the  proceedings  before 
him  ;"  the  word  "  party  "  means  the  bank- 
rupt or  a  creditor,  it  does  not  mean  a  wit- 
ness who  is  not  a  bankrupt  or  creditor  to 
the  proceedings.  A  witness  is  not  entitled 
to  counsel  when  he  appears  before  a  register. 
Where  there  is  no  point  or  matter  within 
the  meaning  of  section  6  of  the  U.  S.  bank- 
rupt act  of  1867,  to  be  certified  by  the  reg- 
ister, he  ought  to  decline  to  trouble  the  court 
with  irrelevant  matter.  In  reFredenburgh, 
1  N.  B.  B.  34. 

59.  A  register  is  not  authorized  under 
the  TJ.  S.  bankrupt  act  of  1867  to  detel-mine 
questions  of  allowance,  or  supension  of  an 
order  of  discharge,  but  he  must  adjourn 
into  court  all  contested  matters  where  a 
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question  of  law  or  fact  is  raised  in  proceed- 
ings before  him.  In  re  Brandt,  2  N.  B.  B. 
76 ;  In  re  Lanier,  2  N.  B.  B.  59. 

60.  It  is  the  duty  of  the  register  to  see 
that  proper  notice  is  given  by  the  assignee 
to  the  creditors.  In  re  Bushey,  (Fa.)  3 
N.  B.  B.  167. 

6 1 .  A  creditor,  who  was  also  the  assig- 
nee in  bankruptcy  employed  counsel  in  pro- 
ceedings before  the  adjudication  of  his 
debtor,  and  asked  the  register  for  an  order 
for  payment  of  the  same  out  of  the  bank- 
rupt's estate.  The  court  decided  that  a 
register  could  not  entertain  such  an  applica- 
tion in  the  first  instance,  but  that  the  cred- 
itor must  petition  to  the  court  setting  out 
the  facts  and  asking  the  relief  desired.  In 
re  Dibble,  (S.  B.  N.  T.)  3  JV.  B.B.  185; 
in  re  New  York  Mail  Steamship  Co.  3  N. 
B.  B.  155. 

62.  A  register  has  power  to  postpone 
proof  of  a  claim  until  an  assignee  is  chosen 
where  there  are  doubts  as  to  the  validity  of 
the  claim  or  to  the  right  of  the  creditor  to 
prove  it,  and  the  register  ought  to  exclude 
from  voting  for  an  assignee  all  persons,  who 
are  inhibited  from  proving  their  debts  by 
the  provisions  of  sections  28,  39  and  35  of 
the  U.  S.  bankrupt  act  of  1867.  In  re 
Stevens  (S.  B.  N.  Z.)  4  N.  B.  B.  122. 

63.  The  register  is  a  part  of  the  court, 
his  duties  are  of  a  judicial  character  and  his 
action  should,  under  all  circumstances,  be 
free  from  reproach;  hence  any  attempt  on 
his  part  to  influence  the  choice  of  an  assig- 
nee is  unauthorized  and  improper.  In  re 
Smith,  (<S.  D.  N.  F.)  1  N.  B.  B.  25 ;  in  re 
Pearson,  (_N.  B.  N.  T.)  2  N.  B.  B.  151. 

64.  A  register  has  no  authority  to  issue 
an  order  to  a  creditor  to  show  cause  why 
his  proof  of  debt  should  not  be  vacated  and 
the  record  canceled.  Such  order  should  be 
made  by  the  court.  In  re  Comstock  & 
Wheeler,  (S.  D.  N.  T.)  2  JV".  B.  B.  171. 

65.  A  register  has  the  power  to  postpone 
the  proof  of  a  claim  until  after  the  choice  of 
an  assignee,  if  a  case  is  made  out  for  such 
postponement  within  rule  6  of  thii  court, 
but  he  has  no  power  to  institute  the  inquiry 
provided  for  by  the  last  clause  of  section  22 


of  the  TJ.  S.  bankrupt  act  of  1867.  In  re 
Herrman  et  al.  {S.  D.  N.  Z.)  3  N.  B.  B. 
153. 

66.  As  an  ofBcer  of  the  court  acting  in 
the  place  of  the  judge,  the  register  is  author- 
ized where  there  is  no  opposing  interest  or  no 
contest,  to  "sit  in  chambers,"  and  act  on 
and  dispatch  there  such  part  of  the  adminis- 
trative business  of  the  court,  in  accordance 
to  general  rule  and  orders,  and  particular  in- 
structions received  from  the  judge.  In  re 
Gettleston,  1  N.  B.  B.  170. 

67.  Section  5  of  the  IT.  S.  bankrupt  act, 
of  1867,  clothes  the  register  with  certain 
powers,  but  does  not  authorize  him  to  com- 
mit for  contempt.  In  re  Lanier,  2  N.  B. 
B.  59. 

68.  A  register  has  power  to  order  an  as- 
signee to  submit  and  file  the  account  required 
by  sec.  28.  In  re  Bellamy,  N.  B.  B.  Sup. 
xiv;  s.  G.L.T.B.22. 

69.'  The  register  has  no  authority  to  sanc- 
tion a  prospective  payment  by  the  assignee, 
unless  the  matter  is  specially  referred  to  him. 
In  re  Bellamy,  N.  B.  B.  Sup.  xiv. 

70.  Proofs  of  debt  must  be  refer- 
red to.  All  proofsof  debt  under  section  22 
of  the  U.  S.  bankrupt  act  of  1867,  should  go 
to  the  assignee,  and  when  he  has  made  his 
register,  they  must  be  returned  to  the  regis- 
ter.   Anon.  (5.  D   N.  T.)  1  N.  B.  B.  2. 

71.  Surrendering  property  to. 
After  an  adjudication  of  voluntary  bank- 
ruptcy, the  bankrupt  will  not  be  permitted 
to  plead  as  an  excuse  for  not  surrendering 
his  property  to  the  register,  that  there  is  a 
prospect  of  settlement  with  bankrupt's  cred- 
itors. In  re  Shafer  &  Hamilton,  (S.  D.  N. 
r.)  2  JV.  B.  B.  178. 

72.  Where  a  debtor  has  been  adjudged  a 
bankrupt  on  his  own  petition,  the  register  is 
authorized  and  required  to  receive  a  surren- 
der of  the  bankrupt's  property,  and  keep  it 
safely  until  it  can  be  turned  over  to  the  as- 
signee. In  re  Hasbrouck,  N.  B.  B.  Sup. 
xvii. 

73.  Title  to  property.  The  title  to 
the  property  of  a  bankrupt  by  operation  of 
law,  vests  in  the  register  as  register,  although 
Ibe  property  may  be  in  possession  of  the  U. 
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S.  marshal  as  messenger,  it  is  still  in  the 
possession  of  the  court,  and  the  register  is 
by  the  bankrupt  law  the  court.  In  re 
Carow,  4  N.  B.  B.  178. 

74.  To  investigate  question  of  va- 
lidity of  claim.  When  a  question  is 
raised  as  to  the  yalidity  of  a  claim,  the  regis- 
ter ought,  before  proceeding  further  in  the 
case,  to  investigate  the  question  and  not  al- 
low the  claim  merely  because  the  creditor 
has  sworn  to  it.  In  re  Orne,  (jS.  B.  N.  Y.) 
JV.  B.'M.  Sup.  xiii. 

75.  Traveling  expenses.  Although 
a  non-resident  re^ster  may  only  be  allowed 
for  the  expenses  of  three  journeys  in  a  case, 
he  will  not  be  allowed  to  procrastinate  his 
visits  to  a  remote  county  until,  there  has 
been  an  accumulation  of  business  there, 
whereby  he  can  distribute  his  expenses  and 
receive  a  more  liberal  allowance  for  travel. 
In  re  Sherwood,  (Pa.)  1  N.  B.  B.  74. 


REG-ISTRABS. 

1 .  Proceedings  held  in  goal  before  a  regis- 
trar, upon  the  examination  of  a  debtor  in 
custody,  are  judicial  and  in  a  public  court. 
Ryalls  V.  Leader,  1  L.  B.,  Exch.  296 ;  35 
L.  J.,  Eaxh.  185.     (Eng.) 

2.  The  registrar  sitting  for  the  commis- 
sioner, extended  the  time  for  shewing  cause 
against  an  adjudication  to  a  specified  day. 
When  the  time  arrived  the  parties  attended, 
and  the  registrar  (who  has  not  the  power  of 
reversing  an  adjudication,)  again  sat  for  the 
commissioner,  and  further  adjourned  the 
time  for  shewing  cause  beyond  the  extended 
time  authorized  by  the  act.  Held,  that  the 
registrar  sitting  for  the  commissioner  could 
so  adjourn  it.  Ex  parte  Washbourne,  4  Ve 
G.  <&  S.  193.     (Eng.) 

3.  Bankrupts  gave  a  notice  on  the  27th 
December,  of  their  intention  to  show  cause 
on  the  29th  of  that  month  against  an  adjudi- 
cation. On  the  29th  December,  in  the  ab- 
sence of  the  commissioner,  the  registrar 
made  an  order  extending  the  time  for  shew- 
ing cause,  and  in  the  interim  suspending 
advertisements.  Held,  that  such  order  was 
not  ultra  vires  the  registrar.  Ex  parte 
Jacobson,  7  Jm.,  N.  S.  322 ;  4  L.  T.,  N.  S. 
102.     (Eng.) 

Gaz.  9o 


4.  An  order  made  by  a  registrar  acting 
as  tlie  deputy  of  a  commissioner,  should 
show  upon  the  face  of  it  that  he  was  ap- 
pointed by  and  duly  authorized  to  act  for 
the  commissioner.  Ex  parte  Morgan,  9 
Jur.,  N.  S.  881  ;  32  L.  J.,  Bank.  61 ;  11 
W.  B.  1048 ;  7  L.  T.,  N.  S.  778.     (Eng.) 

5.  A  registrar  acting  as  deputy  of  the 
commissioner,  has  power  to  grant  orders  of 
discharge  in  unopposed  cases.  The  order  of 
discharge  in  such  oases  ought  to  be  signed 
by  the  registrar  and  by  the  commissioner. 
Ex  parte  Lees,  33  L.  J.,  Bank.  25  ;  12  W. 
B.  697,  c.    (Eng.) 

6.  A  registrar  appointed  to  act  in  the 
place  of  a  commissioner,  under  17  &  18 
Vict.  c.  119,  s.  6,  had  no  jurisdiction  after 
the  death  of  the  commissioner.  Ex  parte 
Corliss,  3De  G.  <&  J.  484 ;  5  Jur.,  N.  S. 
110 ;  28  L.  J.,  Bank.  15 ;.  17  W.  B.  220 ; 
32  L.  T.,  N.  S.  326.     (Eng.) 

7.  B.  gave  notice  to  dispute  an  adjudica- 
tion which  had  been  made  against  him,  the 
notice  being  signed  by  D.  &  L.  as  his  solici- 
tors. When  the  validity  of  the  adjudication 
came  on  for  argument  before  the  commis- 
sioner, R.,  who  was  the  managing  clerk  of 
D.  &  L.,  and  who  was  himself  a  solicitor  of 
the  court,  appeared  for  the  bankrupt.  The 
commissioner,  however,  declined  to  hear 
him,  and,  although  the  bankrupt,  who  was 
in  court,  said  that  he  wished  R.  to  be  heard 
on  his  behalf,  the  commissioner  confirmed 
the  adjudication  with  costs  against  the  bank- 
rupt. Held,  that  the  commissioner  was 
right  in  refusing  to  hear  R.,  so  long  as  he 
appeared  in  the  character  of  clerk  to  D.  & 
L. ;  but  that  the  bankrupt  ought  to  have 
been  more  fully  informed  of  the  position  in 
which  he  stood,  and  to  have  had  an  oppor- 
tunity of  constituting  R.  his  solicitor  if  he 
desired  to  do  so.  Ex  parte  Broadhouse,  2 
L.  B.,  Ch.  655 ;  36  L.  J.,  Bank.  29  ;  15 
W.  B.  126;  17  L.  T.,  N.  S.  126.     (Eng.) 

8.  A  commissioner  in  bankruptcy  is  not 
bound  to  hear  a  person  who,  although  a 
duly  admitted  solicitor  of  the  court,  does 
not  appear  as  the  solicitor  of  the  party  for 
whom  he  appears,  but  only  as  the  clerk  of 
such  solicitor.  Broadhouse,  ex  parte,  2 
L.  B.,  Ch.  655 ;  36  X.  /.,  Ba^k.  29 ;  IS 
W.  B.  126;  17  L.  T.,  N.  S.  126. 
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9.  The  registrar,  when  holding  a  meeting 
in  a  district  court  of  bankruptcy,  had  no 
jurisdiction  to  make  an  order  for  the  deli- 
very up  by  the  creditors'  assignee  of  docu- 
ments of  the  bankrupt  in  his  custody.  Ex 
parte  Thwaites,  16  W.  B.  660.     (Eng.) 

10.  The  examination  of  a  prisoner  in 
gaol  by  a  registrar  was  a  public  judicial 
proceeding,  and,  therefore,  a  fair  and  cor- 
rect report,  without  comment,  of  the  exa- 
mination was  privileged,  even  though  it  may 
have  contained  statements,  which  injuri- 
ously affected  the  character  of  a  third  per- 
son. Ryalls  V.  Leader,  1  L.  B.,  Exch.  296 ; 
12  Jwr.,  N.  S.  503 ;  35  L.  J.,  N.  S.  Exch. 
185  ;  14  W.  B.  838 ;  14  L.  T.,  N.  S.  562. 
(Eng.) 


BEIMBURSEMENT    BY   AS- 
SIGNEES. 

1.  B.  deposited  India  bills  with  her  ban- 
kers specially  indorsed  by  her,  to  receive 
the  amount  when  due ;  the  balance  of  her 
banking  account  (exclusive  of  the  amount  of 
the  bills)  being  then  in  her  favor,  and  con- 
tinuing so  up  to  the  bankruptcy  of  the 
bankers.  The  bankers  charged  discount  on 
the  bills  in  their  account  with  B.,  who 
might  have  drawn  on  them  for  the  amount ; 
it  being  the  custom  of  bankers  to  consider 
ordinary  bills  so  deposited  as  cash.  The 
bankers  paid  the  bills  away  to  a  creditor, 
with  whom  the  assignees  afterwards  settled 
an  account,  charging  him  with  the  amount 
of  the  bills,  and  receiving  from  him  the 
balance  due  the  estate.  Held,  that  B.  was 
entitled  to  be  reimbursed  the  whole  amount 
of  the  bills  from  the  assignees.  Ex  parte 
Bond,  1  Mont,  D.  d:  D.IO.     (Eng.) 


RE,JECTED  CLAIMS. 

1.  A  supposed  creditor,  who  takes  an 
appeal  to  the  circuit  court  from  the  decision 
of  the  district  court,  rejecting  his  claim  in 
whole  or  in  part  shall,  upon  entering  his 
appeal  in  the  circuit  court,  file  in  the  clerk's 
office  thereof  a  statement  in  writing  of  his 
claim,  setting  forth  the  same  substantially 
as  in  a  declaration  for  the  same  class  of  ac- 
tion at  law  and.  the  assignee  shall  plead  or 


answer  thereto  in  like  manner,  and  like  pro- 
ceedings shall  thereupon  be  held  in  the 
pleadings,  trial  and  determination  of  the 
cause,  as  in  an  action  at  law  commenced  and 
prosecuted  in  the  usual  manner,  in  the  court 
of  the  United  States,  except  that  no  execu- 
tion shall  be  awarded  against  the  assignee 
for  the  amount  of  a  debt  found  due  to  the 
creditor.  The  final  judgment  of  the  court 
shall  be  conclusive,  and  the  list  of  debts 
shall,  if  necessary,  be  altered  to  conform 
thereto.  The  party  prevailing  in  the  suit 
shall  be  entitled  to  costs  against  the  adverse 
party,  to  be  taxed  and  recovered  as  in  suits 
at  law ;  if  recovered  against  the  assignee, 
they  shall  be  allowed  out  of  the  estate 
Section  24  U.  S.  bankrupt  act,  1867. 


RELATIONSHIP. 

1.  Relationship  in  the  ninth  or  less  de- 
gree on  the  part  of  a  proposed  trustee  to  a 
bankrupt  or  to  a  creditor,  even  the  largest 
in  amount  of  the  bankrupt,  or  to  the  pro- 
posed member  of  the  committee  to  such 
creditor  or  to  the  bankrupt,  cannot  be  re- 
garded as  a  disqualification.  Other  facts 
may  concur  with  relationship  which  would 
make  confirmation  improper.  In  re  Zinn, 
QS.  D.  N.  r.)  4  N.  B.  B.  145. 


RELEASE. 

1 .  Of  bail.  A  voluntary  surrender  of 
himself  by  one  who  has  given  bond  to  take 
the  benefit  of  the  insolvent  laws,  will  not 
relieve  his  bail  from  the  obligation  contained 
in  his  bond.  Wolfram  v.  Strickhouser,  1 
W.  &  S.  Pa.  B.  379. 

2.  Covenant  not  to.  A  lessee  cove- 
nants not  to  lease  or  underlet,  nor  permit 
any  person  to  occupy  the  premises  without 
the  consent  of  the  lessor,  affords  no  defence 
to  the  lessee  in  an  action  to  recover  the 
premises  by  one  holding  an  assignment  from 
the  lessee's  assignee  appointed  in  voluntary 
proceedings  in  insolvency.  Bemisi).  Wilder, 
100  Mass.  B.  446. 

3.  Of  Mortgage  property.  If  the 
value  of  the  property  exceeds  the  sum  for 
which  it  is  so  held  as  security,  the  assignee 


RELINQUISHMENT  OF  JUDGMENT— REMEDY.         763 


may  release  to  the  creditor  the  bankrupt's 
right  of  redemption  therein  on  receiving 
such  excess ;  or  he  may  sell  the  property, 
subject  to  the  claim  of  the  creditors  therein; 
and  in  either  case  the  assignee  and  creditor, 
respectively,  shall  execute  all  deeds  and 
writings  necessary  or  proper  to  consummate 
the  transaction.  If  the  property  is  not  so 
sold  or  released  and  delivered  up,  the  cred- 
itor shall  not  be  allowed  to  prove  any  part 
of  his  debt.  Section  20  U.  S.  bankrupt  act, 
1867. 


RELINQUISHMENT  OF  JUDG- 
MENT. 

1.  It  is  no  objection  to  a  commission, 
when  the  petitioning  creditor's  debt  is  on  a 
judgment,  that,  prior  to  presenting  a  peti- 
tion for  a  commission,  the  petitioning  credi- 
tor had  not  relinquished  his  judgment.  Bry- 
ant V.  Withers,  2  Bose,  S ;  2  M.  <&  S.  12Z. 
(Eng.) 


REMAINING-  ABSENT. 

I.  And  be  it  further  enacted.  That  any 
persons  residing  and  owing  debts  as  afore- 
said, who,  after  the  passage  of  this  act, 
shall  depart  fiom  the  state,  district  or  ter- 
ritory of  which  he  is  an  inhabitant,  with  in- 
tent to  defraud  his  creditors ;  or,  being  ab- 
sent, shall,  with  such  intent,  remain  absent, 
shall  be  deemed  to  have  committed  an  act 
of  bankruptc}^  and  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a 
bankrupt,  on  the  petition  of  one  or  more  of 
his  creditoi's,  the  aggregate  of  whose  debts 
provable  under  this  act  amount  to  at  least 
two  hundred  and  fifty  dollars,  provided, 
such  petition  is  brought  within  six  months 
iifler  the  act  of  bankruptcy  shall  have  been 
committed.  Section  39  U.  S.  bankrupt  act, 
1867. 


REMAINING  SECURITIES. 

1 .  A  firm  in  Ceylon  employed  a  firm  in 
England  as  their  agents  and  factors,  the 
course  of  business  being  that  the  Ceylon 
firm  consigned  cargoes  to  the  English  firm 
for  sale  on  their  account,  and  drew  bills  on 
the  Engli.sh  firm  against  the  consignments 


Consignments  of  coffee  having  been  made  in 
this  manner,  and  bills  accepted  by  the  Eng- 
lish firm  against  them,  the  English  firm 
pledged  the  coffee,  together  witii  securities 
of  their  own,  with  T.,  their  broker,  to  se- 
cure a  large  debt  due  from  them  to  him. 
The  English  firm  became  insolvent  and  exe- 
cuted a,  creditor's  deed  under  the  English 
bankruptcy  act  of  1861,  and  then  T.  sold 
the  coffee  (which  produced  more  than  suffi- 
cient to  cover  the  bills  drawn  against  it)  and 
enough  of  the  other  securities  to  satisfy  the 
debt.  Held,  that  the  Ceylon  firm  was  en- 
titled, as  against  the  English  firm  in  liqui- 
dation, to  have  the  remaining  securities  in 
T.'s  hands  marshaled  and  to  have  a  lien 
thereon  for  the  balance  due  to  them  upon 
the  coffee  transaction.  Ex  parte  Alston,  m 
re  Holland,  4  L.  B.,  Ch.  168 ;  17  W.  B. 
266 ;  19  L.  T.,  N.  S.  542.     (Eng.) 


REMEDIES. 

1 .  District.  A  master  having  sued  for 
his  wages  at  law,  and  recovered  judgment, 
which  j  udgment  remained  unsatisfied  in  con- 
sequence of  the  owner's  bankruptcy,  and 
having  proved  his  debt  under  the  owner's 
bankruptcy,  is  entitled  to  sue  the  ship  in  the 
admiralty  court,  notwithstanding  the  ship 
has  changed  hands.  The  Bengal,  Swabey, 
468.     (Eng.) 


REMEDY. 

1.  Assignee  can  take  advantage 
of.  An  assignee  in  bankruptcy  represents 
the  creditors  of  the  bankrupt  as  well  as  the 
bankrupt  himself,  and  can  take  advantage 
of  any  remedy  which  would  have  been  open 
to  an  attaching  creditor.  Beers  v.  Place, 
4  JV.  B.  B.  158. 

2.  At  law  does  not  bar  re- 
medy by  court  of  equity.  A 
court  of  equity  will  not  refuse  to  take 
jurisdiction  of  a  cause  merely  on  the  ground 
that  complainant  has  a  complete  remedy  at 
law,  where  the  parties  have  submitted  their 
rights  to  the  jurisdiction  of  the  court  with- 
out objection,  especially  where  proofs  have 
been  taken  and  a  hearing  upon  the  merits 


764 


EEMEDT. 


has  been  entered  upon.  Post  c.  Corbin, 
5  N.  S.  JS.  11 ;  4  Cowen,  727 ;  11  Paige, 
569  ;  4  J.  Ch.  S.  399 ;  2  Caines'  Cases,  57 ; 
1  Atk.  Ch.  B.  126. 

3.  Of  Lessor.  Assignees  of  a  bankrupt 
are  not  liable  as  assignees  of  a  term,  unless 
they  have  done  some  act  which  unequiyo- 
cally  indicates  to  the  lessor  that  they  have 
elected  to  take  the  benefit  of  the  lease.  The 
remedy  of  the  lessor  is  by  application  to  the 
court  of  bankruptcy  under  12  &  13  Vict.  c. 
106,  s.  145.  Goodwin  v.  Noble,  8  JEl.  <&  Bl. 
587 ;  4  Jm.,  N.  S.  208 ;  27  L.  J.,  Q.  B. 
204.     (Bug.) 

4.  In  actions  by  and  against  as- 
signees, form  of.  Assignees  cannot  at 
first  afBrm  the  act  of  a  creditor  interfering 
with  the  bankrupt's  effects  as  a  contract, 
and  afterward  disaffirm  it  as  a  tort;  al- 
though such  act  if  disaffirmed  in  the  first 
instance,  would  have  amounted  to  a  conver- 
sion of  the  bankrupt's  goods,  and  would 
have  rendered  the  creditor  liable  to  the  as- 
signees in  trover.  But  trover  will  not  lie 
in  an  action  by  assignee,  against  a  person 
who  had  wrongfully  cantinued  the  bank- 
rupt's business,  where,  by  accepting  the 
proceeds,  thev  had  either  affirmed  his  acts 
as  their  agent,  or  had  received  them  as  a 
satisfaction  for  the  wrongful  act.  Brewer  «. 
Sparrow,  1  M.  S  B.  2  ;  7  B.  <&  C.  ZIO;  S. 
P.,  Lythgoe  v.  Vernon,  b  H.  &  N.  180. 
(Eng.) 

5.  Where  S.  was  indebted  to  the  defend- 
ant, an  attorney,  who  had  a  lien  on  a  lease 
relating  to  premises  belonging  to  S.,  as  a  se- 
curity for  his  debt.  A  commission  of  bank- 
ruptcy issued  against  S.  and  an  assignee  being 
appointed,  the  defendant  acted  as  a  solici- 
tor to  the  commission ;  a  petition  was  pre- 
sented to  supersede  the  commission,  on  the 
ground  that  there  was  no  valid  petitioning 
creditor's  debt,  and  the  defendant  with  notice 
of  the  fact,  joined  the  assignee  in  an  assign- 
ment of  the  lease  to  a  purchaser ;  the  assig- 
nee paid  the  defendant  the  debt  due  from  the 
bankrupt  out  of  the  purchase  money,  and 
also  a  part  of  the  amount  of  his  bill  as  solici- 
tor to  the  commission ;  by  authority  of  the 
assignee  the  defendant  also  received  cer- 
tain sums  of  money  accruing  from  the  rents 
of  the  premises,  in  part  liquidation  of    the 


debts  due  him  ;  after  these  things  happened 
the  commission  was  superseded,  and  assig- 
nees were  appointed  under  a  new  fiat.  It 
was  held,  that  the  new  assignees  could  re- 
cover the  sums  so  received  by  the  defendant 
in  an  action  for  money  had  and  received,  for 
by  parting  with  the  lease  the  defendant  was 
guilty  of  a  conversion,  and  the  plaintiffs 
were  therefore  entitled  to  waive  the  tort  and 
sue  in  assumpsit,  and  that  as  to  the  rents 
received  by  the  defendants,  it  was  money 
received  to  the  use  of  the  assignees  after 
notice  of  an  act  of  bankruptcy,  and  as  the 
first  assignee  was  not  assignee  de  jure,  his 
assent  to  the  payments  made  no  difference. 
Clark  V.  Gilbert,  2  Scott,  520  ;  2  Bing.,  N. 
C.  343  ;  1  Hodges,  347.     (Eng.) 

6.  Where  the  defendant  demised  a  fulling 
mill  for  fourteen  years  to  two  persons  who 
during  the  continuance  of  the  lease,  be- 
came bankrupt,  the  lease  after  reciting 
that  the  machinery  had  been  valued  at  a 
certain  sum,  contained  covenants,  that  at 
the  end,  or  other  sooner  determination  of 
the  term,  the  machinery  should  be  again 
valued  by  two  disintersted  persons,  chosen 
by  the  lessor  and  the  lessees.  Upon  the 
bankruptcy  of  the  lessees,  their  assignees  de- 
clined to  take  the  lease,  but  they  required 
the  defendant  to  appoint  a  person  to  value 
the  machinery,  and  on  his  refusal  so  to  do, 
appointed  one  themselves,  who  valued  the 
machinery  then  in  the  mill  at  a  sum  exceed- 
ing the  original  valuation,  most  of  which 
machinery  had  been  placed  there  by  the 
bankrupts.  The  assignees  then  delivered 
possession  of  the  premises  to  the  defendant, 
and  demanded  the  difference  between  the 
two  valuations  which  he  refused  to  pay.  It 
was  held,  that  the  assignees,  having  de- 
manded the  machinery  were  entitled  to  re- 
cover it  in  trover;  and  that  their  remedy 
was  not  by  an  action  on  the  covenants, 
which  had  been  determined  by  the  bank- 
ruptcy, and  by  their  refusal  to  take  the 
lease.  Pairburn  v.  Eastwood,  6  M.  <&  W. 
679.     (Eng.) 

7.  Where  a  person  fraudulently  procures 
a  bill  from  A.  and  afterwards  becomes 
bankrupt,  and  his  assignee  receive  the 
money  for  the  bill,  A.  may  recover  from 
them  in  an  action  for  money  had  and  re- 
received.  Harrison  v.  Walker,  Peake,  111; 
see  Willis  v.  Freeman,  12  East,  656 ;   Glad- 
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stone  V.  Hadwen,  I  M.  dl;  S.  517;  2  Rose, 
131 ;  Milward  v.  Forbes,  4  Esp.  171 ;  Has- 
well  V.  Hunt,  5  T.  B.  231.     (Eng.) 


REMOVAL   OF  ASSIGNEE. 

1 .  The  court  after  due  notice  and  hearing 
may  remove  an  assignee  for  any  cause  which 
in  the  judgment  of  the  court  render  such 
removal  necessary  or  expedient.  At  a  meet- 
ing called  by  order  of  the  court,  in  its  dis- 
cretion, for  the  purpose,  or  which  shall  be 
called  upon  the  application  of  the  creditors 
in  number  and  value,  the  creditors  may, 
with  consent  of  court,  remove  any  assignee 
by  such  a  vote  as  is  hereinbefore  provided  for 
the  choice  of  assignee.  Section  18  U.  S. 
iankrnpt  act,  1867. 


REMOVAL    OF    PROPERTY. 

1 .  And  be  it  further  enacted.  That  any 
person  residing  and  owing  debts  as  afore- 
said, who,  after  the  passage  of  this  act  shall 
conceal  or  remove  any  of  his  property  to 
avoid  its  being  attached,  taken  or  sequest- 
ered on  legal  process  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  and 
subject  to  the  conditions  hereinafter  pre- 
scribed, shall  be  adjudged  a  bankrupt,  on 
the  petition  of  one  or  more  of  his  creditors, 
the  aggregate  of  whose  debts,  provable  under 
this  act,  amount  to  at  least  two  hundred 
and  fifty  dollars ;  provided,  such  petition  is 
brought  within  six  months  after  the  act  of 
bankruptcy  shall  have  been  committed. 
And  if  such  person  shall  be  adjudged  a 
bankrupt,  the  assignee  may  recover  back 
the  money,  or  other  property  so  paid,  con- 
veyed, sold,  assigned  or  transferred  contrary 
to  this  act.  Provided,  the  person  receiving 
such  payment  or  conveyance  had  reasonable 
cause  to  believe  that  a  fraud  on  this  act  was 
intended,  and  that  the  debtor  was  insolvent. 
And  such  creditor  shall  not  be  allowed  to 
prove  his  debt  in  bankruptcy.  Section  39 
U.  S.  bankrupt  act,  1867. 


RENEWAL. 

1 .  Where  a  debtor  is  continually  renew- 
ing his  checks  or  notes  the  rights  of  those 


holding  such  renewals  will  date  back  to  the 
date  of  the  execution  of  a  fraudulent  con- 
veyance to  a  bankrupt's  wife,  where  he  was 
indebted  at  the  time  he  made  such  convey- 
ance if  that  indebtedness  is  now  represented 
by  renewals  or  new  commercial  paper.  An- 
trims,  assignee,  v.  Kelly  et  al.  (Mo.)  4  N. 
B.  B.  189.  In  re  Case,  5  JV.  B.  B. 

2.  Assignees,  right  of.  The  court 
cannot  sanction  the  renewal  of  a  lease  by 
the  assignees  for  the  purpose  of  carrying  on 
the  bankrupt's  business  if  any  creditors 
object  to  that  arrangement,  notwithstanding 
it  may  have  been  determined  upon  by  a 
majority  of  the  creditors  present  at  a  meet- 
ing duly  called  for  that  purpose.  Ex  parte 
Miller,  1  Mont,  1).  £  D.  39.     (Eng.) 


RENDITION  OF  JUDG-MENT. 

1.  Subsequent  to  bankruptcy- 
proceedings.  A  j  udgment  rendered  after 
the  defendant  had  presented  his  petition 
to  be  declared  a  bankrupt,  is  not  affected 
by  the  bankrupt  discharge  subsequently 
obtained  in  that  proceeding.  Kellogg  v. 
Schuyler,  2  Denio,  73. 


RENT. 

1 .  Before  the  statute  a  certificate  dis- 
charged a  bankrupt  from  an  action  on  the 
reddendum  in  a  lease,  whether  the  rent 
accrued  due  before  or  after  the  bankruptcy. 
Wadham  v.  Marlowe,  2  Chit.  600 ;  4  Dougl. 
54;  1  a  Bl  437,  n;  1  T.B.  91;  8  East, 
314,  n;  see  Gill  v.  Scrivens,  7  T  B.  27. 
(Eng.) 

2.  But  the  bankruptcy  of  the  lessee  could 
not  be  pleaded  in  bar  of  an  action  of  cove- 
nant for  rent.  Mills  v.  Aurial,  1  J3".  Bl.  433 ; 
4  T.  B.  94.    (Eng.) 

3.  A  parol  lease  was  within  6  Geo.  4,  t. 
16,  s.  75.  Ex  parte  Hopton,  2  Mont,  D.  & 
B.  347 ;  5  Jur.  804.     (Eng.) 

4.  A  claim  for  rent  of  a  house  under  a 
lease  executed  by  several  persons  as  joint 
lessees,  cannot  be  excepted  from  opera- 
tion of  a  certificate  of  discharge  in  insol- 
vency, granted  to  a  portion  of  them  on  the 
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ground  that  the  rent  was  within  the  class 
of  "  necessaries."  Pylmptom  v.  Roberts,  12 
(^Mass.)  366. 

5.  A  discharge  in  bankruptcy  taking 
effect  on  the  28th  of  June,  1842,  is  not  a 
bar  to  the  recovery  of  a  quarters'  rent  fall- 
ing due  upon  the  9th  of  July  following,  the 
bankrupt  having  occupied  the  premises  to 
the  end  of  the  quarter.  Savory  v.  Stocking, 
4  Cush.  (Mass.')  607. 

6.  A  debtor  promised  in  writing  to  de- 
liver 6,400  lbs.  of  cotton  to  pay  for  rent, 
mules,  fodder  and  corn  bought  from  land- 
lord. The  debtor  assigned  cotton  and  farm 
stock  to  his  brother,  to  pay  his  just  debts, 
with  his  own  and  his  brother's  knowledge 
of  his  insolvency.  The  court  decided  that, 
under  the  state  law,  the  landlord  could  not 
distrain,  and  had  no  lien  on  the  cotton 
raised  as  against  general  creditors.  In  re 
Brock,  (Miss:)  2  N.  B.  B.  190. 

7.  Where  bankrupt's  exempt  property 
has  been  seized  and  sold  under  a  warrant 
of  distress  for  rent,  the  assignee  cannot  pay 
any  money  to  the  bankrupt  except  what 
may  be  exempted  from  levy  and  sale  upon 
execution  by  the  state  laws.  In  re  Law- 
son,  (Md.)  2  N.  B.  B.  19. 

8.  When  no  distress  warrant  has  been 
issued  prior  to  the  filing  of  the  petition  in 
bankruptcy,  a  landlord  has  no  priority  or 
preference  over  the  general  creditors  for  his 
rent,  and  he  must  prove  this  debt  like  any 
other  general  creditor  of  the  bankrupt.  In 
re  Joslyn  et  al.  (III.)  3  N.  B.  B.  118  ;  cit- 
ing O'Hare  «.  Jones,  46  III  Bep.  288 ; 
Eogers  v.  Dickey,.  1  Oilman,  636. 

9.  Assignees,  -whsn  liable  for. 
Where  the  assignees  of  a  bankrupt  coach- 
maker,  who  was  a  tenant  from  year  to  year, 
entered  upon  the  premises  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bank- 
rupt's contracts,  and  in  August  sold  the 
bankrupt's  effects  and  delivered  the  key  of 
the  premises  to  the  bankrupt,  but  paid  the, 
rent  up  to  the  Michaelmas  following.  It 
was  held,  in  an  action  by  the  landlord  for  a 
quarters'  rent  due  the  Christmas  following, 
that  tlie  assignees  were  liable.  Ansell  v. 
Robson,  2  C.  (&  J.  610.    (Eng.) 


10.  In  an  action  by  a  landlord  against 
the  assignees  of  a  bankrupt  for  rent,  the 
latter  may  plead  that  the  term  did  not  rest 
in  them,  or  that  it  did  rest,  but  that  they 
abandoned  it  and  were  not  therefore  liable. 
Thompson  v.  Bradbury,  3  B.  C.  P.  147  ;  1 
Scott,  279  ;  1  Bing.,  N.  C.  327.     (Eng.) 

1 1 .  Where  the  mortgagor  and  mortgagee 
of  one  undivided  moiety  and  the  owner  of 
the  other,  joined  in  a  demise  of  the  whole 
premises  to  G.  for  twenty-one  years,  lie 
covenanting  with  the  three  jointly  and 
severally  to  pay  (without  mentioning  to 
whom)  the  reserved  rent,  and  G.  entered 
and  then  became  bankrupt,  and  his  assignees 
accepted  the  lease,  it  was  held,  that  the 
assignees  were  liable  in  an  action  at  the  suit 
of  the  three  lessors,  for  rent  due  since  their 
acceptance  of  the  lease.  Magnay  v.  Edwards, 
13  C.  B.  479  ;  17  Jur.  839;  22  L.  J.,  C.  P. 
171.     (Eng.) 

12.  A  landlord's  claim  for  rent  can  only 
be  enforced  against  assignees  after  a  seizure 
under  3,fi.  fa.  by  distress.  Gethin  v.  Wilks, 
2  D.  P.  G.  189.     (Eng.) 

13.  Where  an  assignee  in  bankruptcy 
elects  to  accept  a  lease  held  by  the  bank- 
rupt, he  renders  himself  liable  on  behalf  of 
the  estate  for  rent,  from  the  date  of  the 
petition.  In  re  Laurie  et  al.  (Mass.)  4  N. 
B.B.7;  citing  in  re  Merrifleld,  3  N.  B. 
iJ.  25. 

14.  The  debtors,  before  proceedings  in 
bankruptcy  were  commenced,  rented  a 
storehouse  under  a  written  lease ;  after 
bankruptcy  the  assignees  retahied  posses- 
sion with  the  bankrupt's  goods  therein,  but 
finally  surrendered  the  premises  to  the 
lessor.  The  court  decided  that  the  lessor 
had  a  preferred  claim  for  the  rent,  that 
after  the  filing  of  the  petition  in  bankruptcy, 
rent  for  the  occupation  of  the  store  should 
be  paid  as  a  part  of  the  expenses  of  the 
custody  of  bankrupt's  estate.  In  re  Rose, 
Lyon  &  Co.  (Md.)  3  N.B.  B.  63. 

15.  By  distress  after  bankruptcy. 
After  a  petition  has  been  presented  for  the 
benefit  of  the  bankrupt  law,  and  before  the 
applicant  has  been  declared  a  bankrupt,  his 
goods  found  upon  demised  premises  may  be 
distrained  and  sold  by  his  landlord  for  the 
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payment  of  his  rent.     Butter  v.  Morgan,  8 
W.  &  S.,  Pa.  B.  183. 

1 6.  A  ground  rent  coining  due  after  the 
discharge  of  the  debtor  as  a  banlcrupt,  is  not 
extinguished  by  the  certificate.  Bosler  v. 
Kerhon.  S  W.  <&  S.,  Pa.  B.  183. 

17.  Distress  for.  A.,  being  tenant 
from  year  to  year  to  B.  of  a  mill,  at  the 
rent  of  1,400?.,  payable  quarterly,  assigned 
to  C.  the  machinery  and  effects  in  the  mill, 
by  way  of  mortgage,  to  secure  14,900?.,  with 
a  power  of  entering  and  taking  possession  of 
the  machinery  and  selling  the  same  in  de- 
fault of  payment.  In  July,  1856,0.  took 
possession  of  the  machinery  and  eifects,  and 
afterwards  A.  became  bankrupt.  At  the 
time  of  the  bankruptcy,  1,948?.  was  due 
from  A.  to  B.  for  rent  of  the  mill,  including 
the  quarter's  rent  due  on  the  16th  July, 
1856.  And  A.  had  become  bankrupt,  and 
while  the  machinery  and  eifects  remained  in 
the  possession  of  C,  B.  gave  notice  to  C. 
that  he  intended  to  distrain  for  the  1,948?., 
and  0 .,  for  the  purpose  of  preventing  the 
distress,  paid  B.  1,306?.,  the  amount  of  one 
year's  rent,  deducting  the  property  tax. 
On  the  5th  September,  1856,  an  order  was 
made  that  the  assignees  of  A.  should  elect 
to  accept  or  decline  the  tenancy  of  the  mill, 
and  they  decUned  it,  but  neither  A.  nor  C, 
nor  the  assignee,  ever  offered  to  surrender 
the  possession  of  the  mill  to  B.,  and  0.  con- 
tinued in  possession  of  the  mill,  machinery 
and  effects,  until  the  same  were  sold.  Held, 
first,  the  12  &  13  Vict.  c.  106,  s.  129,  by 
which  no  distress  for  rent  levied  upon  the 
goods  or  effects  of  any  bankrupt  shall  be 
available  for  more  than  one  years'  rent,  did 
not  prevent  B.  from  distraining  for  more 
than  a  years'  rent,  due  on  the  16th  July, 
1856,  as  the  machinery  and  eftbcts  had 
ceased  to  be  the  goods  of  the  bankrupt,  and 
the  object  of  the  section  was  to  protect  the 
property  of  the  creditors.  Brocklehurst  v. 
Lowe,  7  El.  <6B1.176;  3  Jwr.,  N.  S.  436  ; 
26  L.J.,Q.B.  107.     (Eng.) 

18.  Held,  secondly,  that  the  tenancy  not 
having  been  put  an  end  to  on  the  16th  Octo- 
ber, 1856,  the  machinery  and  effects  were 
liable  to  be  distrained  for  the  quarter's  rent 
then  due.    lb. 


before  the  rent  became  due,  the  defendants, 
by  deed,  assigned  all  their  interest  in  the 
demised  premises  to  A.,  subject  to  the  pay- 
ment of  the  rent,  and  performance  of  the 
covenants  contained  in  the  lease ;  that  A. 
covenanted  to  pay  the  rent  and  perform 
the  covenants  contained  in  the  lease ;  that 
the  defendants  delivered  the  lease  to  him, 
and  he  accepfaed  the  same,  and  entered  on 
the  premises  by  virtue  of  the  assignment. 
The  plea  then  stated,  that  A.  became  bank- 
rupt, and  that  the  arrears  of  I'ent  accrued 
after  the  date  of  the  commission ;  that  the 
assignee  of  his  estate  declined  the  lease,  and 
that  the  bankrupt  within  fourteen  days  after 
notice  of  that  fact  delivered  up  such  lease 
to  the  plaintiffs'  devisees  of  the  reversion. 
Held,  that  the  plea  was  bad,  inasmuch  as 
the  6  Geo.  4,  c.  16,  s.  75,  did  not  put  an  end 
to  the  lease,  but  merely  discharged  the  bank- 
rupt from  any  subsequent  payment  of  the 
rent  or  observance  of  the  covenants.  Man- 
ning V.  Flight,  Z  B.  (&  Ad.  211.     (Eng.) 

20.  A  landlord  may  distrain  for  rent 
after  an  act  of  bankruptcy ;  therefore, 
money  paid  to  him  by  a  bankrupt  tenant  to 
avoid  a  threatened  distress,  is  a  protected 
payment,  and  cannot  be  recovered  back  by 
the  as.signees.  Stevenson  v.  Wood,  5  Esp. 
200 ;  and"  see  Mavor  v.  Croome,  8  Mom-e, 
171;  2  Bing.  261.     (Eng.) 

2 1 .  If  goods  are  distrained  for  rent,  and 
replevied  by  the  tenant,  and  afterwards  (the 
tenant  becoming  a  bankrupt)  they  are  sold 
by  the  assignees,  the  landlord  succeeding  in 
the  replevin,  and  obtaining  a  retorno  hahen- 
do,  cannot  recover  the  amount  of  the  rent 
against  the  assignees  as  money  had  and  re- 
ceived. Boddyll  V.  Jones,  4  Doug.  52. 
(Eng.) 

22.  The  assignees  of  a  bankrupt  having 
entered  into  possession  of  land  in  the  mid- 
dle of  a  quarter,  which  the  bankrupt  had 
agreed  to  take  upon  a  building  lease,  upon 
the  terms  of  paying  the  rent  half-yearly. 
Held,  that  an  action  for  use  and  occupation 
would  lie  against  them  for  the  whole  year, 
though  they  had  not  occupied  during  all  the 
time.  Gibson  v.  Courthrope,  IB.  &B.  205. 
(Eng.) 


19.  Covenant  for  rent.  Plea,  that         23.   Whea   a  bankrupt  holds  under  a 
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lease,  rendering  rent,  the  assignees  are  not 
liable  for  rent  becoming  due  after  the  bank- 
ruptcy, if  they  have  never  taken  possession 
of  the  premises  occupied  by  the  bankrupt. 
Bourdillon  v.  Dalton,  1  Esp.  223;  Peake,  238. 
(Eng.) 

24.  A  landlord  levied  a  distress  for  rent, 
and,  before  he  sold,  the  tenant  was  adjudi- 
cated a  bankrupt,  and  then  the  sale  took 
place  under  the  distress.  The  commissioner 
decided  that  the  landlord  was  only  entitled 
to  retain  one  year's  rent;  but  on  appeal, 
held,  that  the  landlord  was,  under  the  3  and 
4  Will.  4,  c.  27,  s.  42,  (the  statute  of  limi- 
tations,) entitled  to  six  year's  rent  out  of 
the  proceeds  of  the  sale.  Exparte  Bayley, 
22  L.  J.,  Bank.  26.     (Eng.) 

25.  A  landlord,  who  had  distrained,  and 
to  whom,  in  addition  to  arrears  of  rent,  a 
sum  was  due  from  the  tenant  exceeding  50Z. 
for  goods  sold  and  delivered,  petitioned  for 
adjudication  in  bankruptcy  against  him. 
Held,  that  the  landlord  was  not  bound  to 
forego  his  distress.  Ex  parte  Bell,  4  De  G. 
<&S.m7.    (Eng.) 

26.  A  landlord  having  distrained  and 
levied  for  four  years'  rent  on  the  11th  Octo- 
ber, 1861,  the  tenant,  a  non-trader,  was  ad- 
judicated a  bankrupt  on  his  own  petition  on 
the  17th  October,  1861,  under  24  and  25 
Vict.  i;.  134,  ss.  86,  87.  In  March,  1861, 
he  had  committed  a,  previous  act  of  bank- 
ruptcy, he  being  then  a  vendee.  Held,  that 
the  landlord  was  entitled  to  the  whole  of  the 
rent,  and  was  not  limited  to  One  year's  rent 
only  by  12  and  13  Vict.  c.  106,  s.  129,  for 
the  act  of  bankruptcy  mentioned  therein 
means  one  to  which  the  title  of  the  assignee 
could  not  relate  to  the  act  of  bankruptcy  in 
March.  PauU  v.  Best,  32  L.  J".,  Q.  B.  96 ; 
■iB.SS.  537 ;  7  L.  T.,  N.  S.  738. 

27.  Where  a  landlord  distrained  the 
goods  of  a  bankrupt  before  a  sale  by  the  as- 
signee the  court  decided  that  the  landlord 
had  a  claim  for  the  rent  but  without  the 
costs  of  distress.  In  re  Appold,  (Pa.)  1  N. 
B.  B.  178. 

28.  For  occupation  of  premises 
by  assignee.  A  bankrupt  held  bis  store 
on  a  verbal  lease,  terminating  May  1st,  1869, 
for  $1,600  per  annum  and  taxes.  On  Decem- 


ber 26th,  1868,  he  surrendered  his  stock  of 
goods  to  the  register  and  delivered  to  him 
the  key  of  the  store.  The  register  turned 
the  same  over  to  the  assignee  March  2d, 
1869,  and  on  the  25th  of  March  the  goods 
therein  were  sold  by  the  assignee's  order. 
On  the  1st  of  February  the  landlord  executed 
another  lease  to  a  store  company.  Toward 
the  end  of  April  application  was  made  to  the 
assignee  for  the  key  which  he  immediately 
delivered  up.  The  store  had  been  unoccu- 
pied by  the  assignee  after  the  1st  of  April, 
and  he  was  ignorant  as  to  who  was  the 
owner  of  the  store  and  of  the  second  lease. 
The  landlord  claimed  rent  from  December 
26th,  1868,  to  February  1st,  1869,  and  the 
store  company  claimed  rent  at  the  rate  of 
#2,000  per  annum  from  February  1st,  1869, 
to  May  1st,  1869.  The  court  decided  that 
the  assignee  should  only  pay  rent  at  the  rate 
of  81,600  per  annum  to  April  Isl,  1869.  In 
re  Merrifleld,  QS.  D.  N.  Y.)  3  N.  B.  B.  25 

29.  The  assignees  of  a  bankrupt  having 
allowed  his  effects  to  remain  on  the  premises 
occupied  by  him  nearly  a  twelvemonth  after 
the  bankruptcy,  for  the  purpose  of  prevent- 
ing a  distress,  paid  the  arrears  of  rent  due, 
at  the  same  time  intimating  to  the  landlord 
that  they  did  not  mean  to  take  the  lease  un- 
less it  could  be  advantageously  disposed  of; 
the  effects  were  soon  after  sold,  and  removed 
from  the  premises ;  the  lease  at  the  same 
time  was  put  up  for  sale  by  order  of  the 
assignee,  but  there  were  no  bidders  for  it ; 
they  omitted  to  return  the  key  to  the  land- 
lord for  nearty  four  months  after ;  however 
they  were  not  asked  for  it,  and  they  in  no 
wise  made  use  of  the  premises.  Held,  that 
they  were  not,  under  these  circumstances, 
liable  to  the  landlord  as  assignees  of  the 
lease.  Wheeler  v.  Bramah,  3  Camp.  340; 
1  Base,  363.     (Eng.) 

30.  For  occupation  by  marshal 
of  premises.  Upon  the  application  of  a 
landlord  for  an  allowance  of  rent  for  the 
time  during  which  his  premises  were  occu- 
pied by  the  goods  which  were  in  the  hands 
of  the  marshal,  the  court  held  that  the  land- 
lord ought  to  have  applied  to  it  for  posses- 
sion of  the  premises  immediately  after  the 
marshal  took  possession  of  them,  and  that  it 
would  have  ordered  a  removal  of  the  goods 
and  furniture  therefrom,  and  the  premises 
vacated  by  the  marshal.     If  the  landlord 
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had  an  opportunity  to  rent  the  premises 
during  the  time  they  were  occupied  by  the 
marshal  he  should  have  so  represented  to 
the  court  and  he  would  then  have  received 
an  allowance  for  rent  or  immediate  posses- 
sion of  his  premises.  Application  for  pay- 
ment of  rent  by  the  marshal  denied.  In  re 
McGrath  &  Hunt,  (S.  D.  N.Y.)i  N.  B.  B. 

31.  Liability  of  assignee  for.  An 
assignee  in  insolvency  does  not  become  lia- 
ble for  rent  of  premises  demised  to  his  in- 
solvent debtor  merely  by  accepting  the  trust 
and  receiving  a  deed  of  assignment  of  the 
debtor's  estate.  Hoyt  v.  Stoddard,  2  Aliens' 
iMass.)  442. 

32.  Lien  of  landlord  for.  A  land- 
lord has  a  lien  in  the  state  of  South  Caro- 
lina on  the  personal  property  of  the  tenant, 
which  is  good  for  one  year  as  against  execu- 
tors and  other  creditors.  Under  the  statute 
of  Ann,  a  landlord  has  a  secured  lien  for  his 
rent  in  the  state  of  Soath  Carolina,  and  that 
law  is  still  in  force,  having  been  repealed  by 
the  military  order  of  General  Sickles.  An 
assignee  in  bankruptcy  is  bound  to  respect 
the  landlord's  lien  for  rent.  In  re  Trim  & 
Purcell;  Wagner  et  al.  v.  Wagner  et  al.  (S. 
C.)  5  N.  B.  B.  23. 

33.  Where  a  labdlord  has  a  lien  for  rent 
under  the  state  laws,  it  will  be  upheld  in  a 
bankruptcy  court,  and  the  assignee  must 
take  title  subject  thereto.  A  landlord  will 
be  entitled  to  prove  his  claim  in  bankruptcy 
for  the  unexpired  term  of  a  lease  beyond 
one  year,  even  though  he  has  been  preferred 
under  a  state  law  for  his  rent  up  to  the  end 
of  the  year.    In  re  Wynne,  4  N.  B.  B.  5. 

34.  May  be  proved.  Where  the  bank- 
rupt is  liable  to  pay  rent,  or  other  debts  fall- 
ing due  at  fixed  and  stated  periods,  the  cred- 
itor may  prove  for  a  proportionate  part  there- 
of up  to  the  time  of  the  bankruptcy,  as  if 
the  same  grew  due  from  day  to  day,  and  not 
at  such  fixed  and  stated  periods.  Section 
19  U.  8.  bankrupt  act,  1867. 

35.  Prior  to  mortgage  sale.  In 
general  an  equitable  mortgagee  is  not  enti- 
tled to  his  rents  prior  to  the  date  of  the  or- 
der for  sale.  But  where,  prior  to  the  bank- 
ruptcy, the  mortgagor  absconded,  and  the 
equitable  mortgagee  of  part  of  the  property 
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took  possession  of  that  part  from  an  agent, 
and  a  fiat  issued  against  the  mortgagor,  and 
then  the  solicitor  to  the  commission  on  be- 
half of  the  creditors  and  the  equitable  mort- 
gagee, jointly  appointed  the  same  agent  to 
manage  the  whole  property,  which  agent 
was  subsequently  adopted  by  the  assignees. 
Held,  that  the  mortgagee,  though  he  was  also 
petitioning  creditor,  was  entitled  to  the  rents 
from  his  first  taking  possession.  Ex  parte 
Bignold,  4  Beac.  &  Chit.  259 ;  2  Mont.  & 
Ayr.  16.    (Eng.) 

36.  Subsequent  to  order  of  sale. 
Where  there  has  been  an  order  for  the  sale 
of  mortgaged  property,  and  the  sale  after- 
wards deferred,  the  mortgagee  is  entitled  to 
apply  the  rents  and  profits  in  reduction  of 
the  interest  accruing  subsequently  to  the  or- 
der of  sale,  and  up  to  the  time  of  taking  the 
account.  "Ex  parte  Ramsbottom,  4  Deac.  & 
Chit.  198 ;  2  Mont.  &  Ayr.  79.    (Eng.) 

37.  Suit  for,  b^  assignee.  In  1840, 
A.,  being  lessee  of  a  warehouse  and  cellar, 
under  a  demise  from  B.,  and  also  lessee,  un- 
der C,  of  other  adjoining  property,  com- 
prising a  vault,  D.  became  tenant  from  year 
to  year  of  the  warehouse  and  cellar  and 
vault,  at  an  annual  rent  of  1852.,  made  up 
of  140Z.  for  the  warehouse  and  cellar,  and 
45Z.  for  the  vault.     On  the  27th  of  October, 

1845,  A.  became  bankrupt,  922.  10s.  being 
at  the  time  due  as  rent  from  D.  to  the  bank- 
rupt. The  assignees,  upon  being  appointed, 
elected  to  take  the  property  held  under  B., 
and  on  the  26th  February,  1846,  elected  not 
to  take  the  property  held  under  C.  At 
Christmas,  1845,  rent  to  the  amount  of 
1142.  7s.  and  6d.  became  due  from  A.-  to  C, 
for  which  amount,  on  the  19th  of  February, 

1846,  C.  distrained  upon  the  goods  in  the 
vault  held  by  D.,  who  to  relieve  himself  of 
that  distress,  paid  that  sum  to  C.  An  action 
having  subsequently  been  brought  by  the 
assignees  of  A.  against  D.  to  recover  the 
922.  10s.  and  352.  for  a  quarter's  rent  due  at 
Christmas,  for  the  warehouse  and  cellar, 
held,  that  they  could  well  sue  for  the  quar- 
ter's rent  due  since  the  bankruptcy  in  their 
representative  character  as  assignees.  Gra- 
ham V.  AUsopp,  3  Exch.  186 ;  18  L.  J., 
Exch.  85.     (Bug.) 

38.  Unpaid  and  accruing.    Upon 
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the  dissolution  of  a  partnership,  one  of  the 
partners  took  an  assignment  of  the  other's 
interest  in  the  joint  property  and  afterwards 
agreed  with  their  lessor  that  the  lessor 
should  release  him  from  the  lease  at  a  future 
day  and  receive  his  rent  until  that  day,  and 
afterwards  receive  the  rents  of  his  under- 
tenants. Held,  that  the  unpaid  rent  accru- 
ing after  the  dissolution  of  the  partnership, 
and  before  that  day  was  due  from  him  to 
the  lessor,  and  might  be  proved  against"  his 
separate  estate  in  insolvency  under  a  war- 
rant subsequently  issued.  Dwight  v.  Mudge, 
12  Grays'  Qlass.')  23. 

39.  When  landlord  entitled  to.  A 
landlord  is  entitled  to  compensation  for  the 
use  and  occupation  of  his  premises,  while 
they  have  been  actually  used  for  the  benefit 
of  the  estate  of  the  bankrupt,  and  the  rent 
should  be  paid  by  the  assignee  and  charged 
as  part  of  his  expenses.  In  re  Walton, 
{Mo.)  1  N.  B.  E.  154. 

40.  When  not  discharged.  Where 
the  plaintiff,  prior  to  May  1, 1842,  demised 
a  house  to  the  defendant  for  one  year  from 
that  day,  for  a  certain  rent,  payable  quar- 
terly, and  the  defendant  occupied  during 
the  term,  but  on  the  12th  day  of  December, 
1842,  petitioned  to  be  declared  a  bankrupt, 
and  obtained  his  certificate  in  August,  1843. 
Held,  that  the  discharge  was  not  a  bar  to 
an  action  on  the  lease  for  the  last  quarter's 
rent  falling  due  May  1,  1843.  Stinmets  v. 
Ainslie,  4  Denio,  573. 


RENTING-. 

1.  With  proviso  to  be  void  in 
case  of  bankruptcy.  Property  may  be 
limited  or  leased  to  a  man  to  go  over  or  re- 
vert back  in  the  event  of  his  bankruptcy. 
Brandon  v.  Eobinson,  1  Base,  197;  s.  c. 
nom.  ex  parte  Brandon,  18  Ves.  429. 


REPAYMENT    TO  MESSEN- 
GER. 

1.  An  assignee  was  not  liable  under  5 
Geo,  2,  c.  30,  s.  25,  to  repay  the  messenger 
the  costs  incurred  by  him  previously  to  the 


appointment  of  the  assignee.  Bur  wood  v. 
Felton,  4:  D.  <6  B.  62;  i  B.  <&  C.  43. 
(Eng.) 


REPEAL. 

1 .  Of  act.  The  saving  clause  contained 
in  the  act  repealing  the  bankrupt  act  ex- 
tended to  all  the  proceedings  necessary  to 
consummate  the  relief  intended  by  the  pro- 
visions of  the  act  repealed,  until  the  final 
distribution  and  settlement  of  the  bankrupt's 
estate,  in  any  case  commenced  previous  to 
the  repeal.  By  the  repeal  of  the  bank- 
rupt act  the  jurisdiction  of  the  district  courts 
to  entertain  a  plenary  suit  in  equity  com- 
menced by  bill  of  complaint  in  matters  re- 
lating to  a  case  in  bankruptcy,  was  taken 
away,  but  the  powers  to  entertain  summary 
proceedings  on  petition  in  a  case  commenced 
previous  to  the  repeal,  was  retained.  Under 
the  latter  power  the  district  court  might 
dismiss  a  bill  of  complaint,  and  direct  that 
it  be  retained  as  a  petition,  and  further  pro- 
ceedings be  had  thereupon.  Chemung  Canal 
Bank  v.  Judson,  4  Selden,  (JV.  Y.)  254. 

2.  Of  bankrupt  act  vitiates  dis- 
charge. A  petition  filed,  after  the  repeal 
of  the  bankrupt  act  for  the  benefit  of  said 
act,  the  district  court  had  no  jurisdiction, 
although  it  was  made,  signed  and  sworn  to 
prior  to  said  repeal,  for  the  purpose  of  being 
filed.  A  discharge  of  the  petitioner,  granted 
afterwards,  upon  such  petition,  is  not  a  bar 
to  a  suit  against  him,  on  a  contract  debt  due 
before  the  signing  of  such  petition.  Wells 
V.  Brackett,  30  Me.  61. 

3.  Of  U.  S.  bankrupt  act  of  1841. 
Since  the  state  insolvent  law  went  again 
into  operation  by  the  repeal  of  the  United 
States  bankrupt  act  of  1841,  the  creditors 
of  one  who  was  decreed  a  bankrupt  under 
that  act,  but  whose  discharge  was  refused 
by  the  court  of  the  United  States,  may 
prove  their  debts  against  his  estate  under 
that  insolvent  law.  And  if  they  so  prove 
their  debts,  it  seems  that  they  will  be 
bound  by  his  discharge  under  that  law. 
But  such  discharge  will  not  bar  those  cred- 
itors whose  claims  arose  before  the  debtor  was 
decreed  a  bankrupt,  unless  they  voluntarily 
prove  them  according  to  the  provisions  of 
the  insolvent  law.  Fisher  v.  Currier,  7  Met. 
(Jfass.)  424. 
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REPLEADER. 

1 .  A  repleader  will  be  awarded  where, 
in  pleading  an  insolvent  discharge,  the 
defendant  omits  to  aver  that  he  was  an 
inhabitant,  or  imprisoned  in  the  county 
where  his  discharge  was  granted.  Where  a 
repleader  is  awarded,  neither  party  is  enti- 
tled to  costs.  Otis  V.  Hitchcock,  6  Wend. 
433. 


REPLEVIN. 

1 .  A  plaintiff  in  replevin  cannot  maintain 
his  action  simply  by  showing  that  since  it 
was  commenced  the  defendant  has  gone 
into  insolvency,  although  the  assignee  does 
not  appear  and  take  upon  himself  the  de- 
fence. Hallett  V.  Fowler,  8  Allen,  (ilfoss.) 
93. 

2.  An  officer  who  holds  as  messenger 
in  insolvency  goods  which  are  claimed  by 
persons  to  whom  the  insolvent  debtor  has 
undertaken  to  sell  them  after  a  demand  by 
those  persons  for  the  delivery  of  the  goods, 
may  set  up  their  title  in  defence  to  an  action 
of  replevin  brought  against  him  by  other 
persons  to  whom  the  insolvent  debtor  has 
also  assumed  to  sell  the  goods.  Kopes  v. 
Lane,  9  Allen,  (Jlfass.)  502. 

3.  Replevin  suits  cannot  be  maintained 
under  the  25th  section  of  the  U.  S.  bank- 
rupt act  of  1867.  In  re  Vogel,  (S.  D.  N. 
r.)  2  N.  B.  B.  138 ;  citing  im  re  Barrow,  1 
N.  B.  B.  125. 

4.  Creditors  replevied  certain  goods  of 
the  bankrupt  in  a  state  court  after  a  petition 
filed  against  him,  but  an  application  of  the 
assignees  in  bankruptcy,  the  U.  S.  district 
court  ordered  the  goods  to  be  delivered  to 
said  assignees,  deciding  that  the  title  to  all 
property  in  the  actual  possession  of  the 
bankrupt  at  the  commencement  of  bank- 
ruptcy proceedings  passed  to  the  assignees. 
In  re  Vogel,  (/S.  D.  N.  T.)  3  N.  B.  B.  49. 

5.  Action  by  bailee.  Where  the  mes- 
senger of  the  commissioners  of  a  bankrupt 
had  delivered  goods  of  the  bankrupt  to  a 
stranger,  taking  his  obligation  to  keep  them 
safely  and  to  re-deliver  them  on  demand,  it 


was  held,  that  the  bailee  could  not  maintain 
replevin  against  one  who  had  taken  them. 
Property,  either  general  or  special,  being 
required  to  be  shown  in  replevin,  though 
possession  is  sufficient  to  maintain  trover. 
Waterman  v.  Robinson,  5  Mass.  303. 


REPLEVIN  BOND. 

1.  Action  on.  When  the  original 
debtor  has  received  a  discharge  in  bank- 
ruptcy, and  his  assignee  has  discharged  all 
claim  against  the  officer  for  the  property 
attached,  the  damages  to  be  recovered  in  an 
action  upon  the  replevin  bond,  are  to  be  re- 
tained for  the  plaintiff's  own  use ;  the  amount 
of  the  judgment  for  costs  recovered  in  the 
action  of  replevin  with  interest  from  the 
time  of  judgment,  his  reasonable  expenses 
incurred  in  that  aistion  and  interest  for  the 
same  time,  and  his  reasonable  expenses  in- 
curred in  the  suit  upon  the  bond,  and  also 
to  recover  for  the  use  of  the  creditor  interest 
at  the  rate  of  twelve  per  cent,  per  annum  on 
the  value  of  the  goods  as  alleged  in  the  bonds, 
from  the  time  of  the  recovery  of  his  judg- 
ment to  the  time  when  the  attachment  was 
dissolved.  Howe  v.  Handley,  28 .  Me.  B. 
241. 

2.  "WTien  claim  cannot  be  made. 
Where  the  purchaser  of  the  debtor's  right 
to  the  property  attached  at  a  sale  in  bank- 
ruptcy has  released  to  the  attaching  officer 
all  claim  thereto,  the  latter  cannot  recover 
anything  on  the  replevin  bond  for  the  use  of 
such  debtor  or  his  assignee,  although  it  did 
not  appear  that  the  assignee  had  observed 
all  the  rules  prescribed  in  making  the  sale. 
Howe  V.  Handley,  28  Me.  B.  241. 


REPLICATION. 

1 .  To  plea  of  discharge.  A  replica- 
tion to  a  plea  of  the  defendant's  discharge 
under  the  bankrupt  act,  averring  fraud  in 
obtaining  the  discharge,  must  specify  the 
particular  acts  of  the  defendant,  which  the 
plaintiif  will  give  in  evidence,  and  claim  to 
be  fraudulent.  Dresser  v.  Brooks,  3  Barb, 
429. 
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REPORT    OF    EXEMPTED 
PROPERTY. 

1 .  The  rule  requiring  assignees  to  make 
report  of  exempt  property  to  the  court 
within  twenty  days  after  receiving  the  arti- 
cles set  oflf  to  the  bankrupt  by  him  is  to  re- 
ceive such  a  construction  as  will  prevent  in- 
justice to  the  bankrupt.  In  re  Shields, 
(Pa.)  1  N.  B.  M.  170. 


REPUTED    OWNER. 

1,  Where  property  is  assignable  by 
transfer  tickets,  the  reputed  owner  is  the 
possessor  of  the  tickets.  Bidout  v.  Lloyd, 
1  Mont.  103.    (Eng.) 

2.  If  A.  lets  a  house  to  B.  with  a  cove- 
nant that  the  lease  shall  determine  on  B. 
Committing  an  act  of  bankruptcy,  on  which 
a  commission  should  issue ;  and  by  another 
deed  of  the  same  date  A.  grants  the  use  of 
the  furniture  to  B.  in  like  manner,  and  with 
a  similar  covenant  to  allow  A.  to  resume 
the  possession  of  the  furniture  on  the  com- 
mission of  an  act  of  bankruptcy.  If  B. 
becomes  bankrupt  and  the  jury  find  that  B. 
was  the  reputed  owner  of  the  furniture  it  will 
pass  to  the  assignees,  notwithstanding  these 
covenants.  Hickenbotham  v.  Graves,  2  C. 
&P.492.     (Eng.) 


REPUTED    OWNERSHIP. 

1.  "Where  the  custom  of  country  tea 
dealers  in  purchasing  teas  from  wholesale 
houses  in  London,  was  to  leave  the  warrants, 
after  payment,  in  the  hands  of  the  London 
dealers,  to  pass  the  entries  and  make  the 
necessary  arrangements  with  the  dock  au- 
thorities for  the  delivery  of  the  teas  so  pur- 
chased, and  to  deliver  the  teas  in  portions  as 
the  country  dealers  required  them ;  and  teas 
were  purchased  in  the  usual  course  from 
the  bankrupts,  who  credited  the  purchasers 
in  their  books  with  the  moneys  so  paid  to 
them  and  indorsed  the  names  of  the  pur- 
chasers on  the  warrants.  Held,  that  the 
teas  so  purchased  were  not  the  subject  of 
reputed  ownership.  In  re  Burt,  15  L.  T.,  N. 
S.  368.    (Eng.) 


2.  Where  sub-mortgagees  of  shipments 
at  Ceylon  and  Hong  Kong  sent  there  directed 
to  the  parties  in  possession,  by  the  next  di- 
rect mail,  notices  of  their  security,  there 
being  another  and  earlier  mail  by  a  different 
route;  by  which  notices  might  possibly 
have  sooner  reached  their  destination,  but 
the  sub-mortgagors  became  bankrupt  before 
notice  could  have  reached  them  by  either 
mode  of  transmission,  it  was  held,  that  the 
notice  was  sufficient  to  take  the  goods  out 
of  their  reputed  ownership.  Ex  parte  Kal- 
sall.  Be  Gexi  352.     (Eng.) 

3.  The  fact  of  a  business  being  carried  on 
in  the  name  of  one  ostensible  partner  does 
not  make  a  reputed  ownership  in  the  part- 
ner whose  name  is  used.  A  secret  partner- 
ship is  not  within  the  meaning  of  the  law  as 
to  reputed  ownership,  and  no  triie  owner  as 
distinct  from  an  apparent  owner.  Reynolds 
V.  Bowley,  8  B.  S.  406 ;  36  £.  J.,  Q.  B.  247;  2 
L.  B.,  Exch.  474;  15  W.  B.  813 ;  16  L.  T., 
N.  S.  532 ;  overruling  ex  parte  Enderby,  2 
B.  <&  C.  389.    (Eng.) 


RESIDENCE. 

1 .  One  who  had  resided  and  carried  on 
business  in  New  York  for  twenty  years 
prior  to  June,  1866,  and  removed  to  New 
Jersey  in  that  year,  was  held  to  be  properly 
an  applicant  for  the  benefit  of  the  bankrupt 
law  in  New  York.  In  re  Belcher,  JV.  B.  B 
202;  B.C.  2P*.  468. 

2.  A  non-resident  of  a  judicial  district 
having  a  fixed  place  of  business  within  it 
will  be  appointed  assignee  in  a  proper  case. 
In  re  Loder  et  al.  (S.  D.  N.  Y.')  i  N.  B.  B 
161. 

3.  Neither  the  actual  nor  the  alleged  resi- 
dence or  place  of  business  Can  be  directly 
made  the  ground  of  opposition  to  a  bank- 
rupt's discharge.  In  re  Burk,  (^Oregon,)  3 
N.  B.  B.  76. 

4.  Creditors  residing  out  of  the  jurisdic- 
tion of  the  slate  at  the  time  the  debt  is 
contracted  are  not  to  be  affected  in  their 
rights  by  the  insolvent  Uws  of  this  state. 
The  fact  that  they  seek  to  avail  themselves 
of  the  courts  of  this  state  to  enforce  their 
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rights  under  such  extraterritorial  contracts, 
does  not  render  them  amenable  under  the 
insolvent  laws  of  this  state.  Soule  v.  Chase, 
12  Tifany,  (39  N.  F.)  342. 

5.  The  term  "  residence "  refers  to  the 
abode  of  the  creditor,  whose  post-ofBce  ad- 
dress should  be  stated  also  in  the  schedules. 
When  the  residence  is  stated  therein  as  un- 
known, proof  of  due  inquiry  to  ascertain  the 
same  must  be  produced  by  the  bankrupt.  In 
re  Pulver,  {S.  B.  N.  F.)  N.  B.  B.  Swp.  xi. 

6.  For  the  longest  part  of  six 
months.  Where  the  bankrupt  resided  at 
Boston,  Mass.,  from  May  1,  1867,  to  De- 
cember 7, 1867,  and  from  December  7,  1867, 
to  January  21,  1868,  he  resided  at  New 
York,  therefore  he  did  not  reside  in  the  latter 
district  for  the  six  months  next  immediately 
preceding  the  time  of  filing  the  petition,  or 
for  the  longest  period  during  such  six 
months,  and  he  did  not  carry  on  business  in 
the  latter  district  for  such  six  months,  or  for 
the  longest  period  thereof,  and  a  discharge 
must  be  refused  in  the  latter  district  for  want 
of  jurisdiction.  In  re  Leighton,  (/S.  JD.  N. 
r.)  5  N.  B.  B.  95. 

7.  Of  copartners  in  different  dis- 
tricts. Where  one  member  of  a  firm  flies 
his  petition  in  one  state  and  asks  his  co- 
partners to  join  him  in  the  proceedings  which 
they  refuse  to  do,  but  subsequently  appear 
by  attorney,  and  consent  to  an  adjudication, 
whereupon  all  the  members  of  said  firm  are 
adjudicated  bankrupt,  and  upon  the  applica- 
tion for  the  discharge  of  the  bankrupts, 
specifications  are  filed  in  opposition  to  their 
discharge,  on  the  grounds  of  a  want  of  juris- 
diction of  the  com't,  that  the  petition  of  the 
petitioning  debtor  upon  which  the  adjudica- 
tion was  made,  does  not  show  that  the  mem- 
bers of  the  copartnership  as  such,  carried 
on  business  in  the  district  where  said  adjudi- 
cation was  made,  at  any  time  within  six 
months  next  immediately  preceding  the  fil- 
ing of  the  petition,  or  that  the  copartner- 
ship had  any  assets  either  at  the  time  of  fil- 
ing the  petition,  or  at  any  time  within  the 
six  months  next  immediately  preceding  such 
filing,  and  that  in  point  of  fact  such  copart- 
nership was  dissolved  prior  to  such  com- 
mencement of  proceedings — and  that  it  has 
not  since  that  time  carried  on  business  any- 
where.   That  no  assets  of  the  copartnership 


have  come  to  the  hands  of  the  assignee  in 
bankruptcy.  That  neither  one  of  the  two 
copartners  who  did  not  file  their  petition,  re- 
sided or  carried  on  business  within  said  dis- 
trict at  any  time  within  six  months  next  im- 
mediately preceding  the  filing  of  the  petition 
by  the  other  partner,  and  that  neither  when 
that  petition  was  filed,  nor  within  six 
months  next  immediately  preceding  the  fil- 
ing thereof,  did  such  copartnership  exist, 
nor  did  it  at  any  time  within  such  period 
possess  any  copartnership  assets.  Held, 
that  the  averment  of  the  petitioning  partner 
that  he  resided  within  the  district  where 
the  proceedings  were  commenced,  is  a  suf- 
ficient allegation  to  satisfy  the  requirements 
of  section  36  of  the  bankrupt  act  in  regard 
to  adjudging  two  or  more  persons  who  are 
copartners  in  trade;  also  hdd,  that  as  to  the 
allegation  of  fact  as  to  the  dissolution  of  co- 
partnership, and  that  no  assets  have  come  to 
the  hands  of  the  assignee,  and  that  no  such 
assets  existed  when  the  petition  was  filed, 
or  at  any  time  withm  the  six  months  next 
immediately  preceding  the  filing  thereof,  is 
in  itself  suflBcient  to  say  that  the  proof  shows 
satisfactorily  that  assets  of  the  copartnership 
have  come  to  the  hands  of  the  assignee,  a 
portion  of  such  assets  being  the  proceeds  of 
an  item  mentioned  in  the  schedule  of  copart- 
nership assets  annexed  to  the  petition  of  the 
petitioning  copartner,  and  that  such  assets 
existed  when  such  petition  was  filed.  That 
this  existing  of  copartnership  assets  at  the 
time  makes  the  copartnership  a  subsisting 
copartnership  at  the  time  quoad,  creditors 
then  existing  for  the  purpose  of  bankruptcy 
proceedings.  In  re  Penn  &  Culver,  (^S.  D. 
N.Y.)5  N.  B.  B.  30. 

8.  Proof  of.  The  statute  of  (2  R.  S.35, 
s.  2  )  requiring  proof  that  an  insolvent  whose 
discharge  is  petitioned  for,  resides  or  is  im- 
prisoned in  the  county  in  which  resides  the 
officer  to  whom  the  petition  is  presented,  such 
proof  is  an  essential  preliminary  to  the  ju- 
risdiction of  the  officer.  It  will  not  be  as- 
sumed in  favor  of  the  insolvent's  discharge 
that  proper  proof  as  to  the  insolvent's  resi- 
dence, which  is  not  suggested  by  the  record, 
was  on  fact  given.  People  v.  Machad,  16 
466.460. 

9.  Statement  of  requisite.  The 
plea  of  an  insolvent  discharged  under  the 
act  of  April  12th,  1813,  Csess.  46,  ch.  38,  R. 
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L.  460)  must  expressly  aver,  that  the  de- 
fendant at  the  time  he  applied  for  the  dis- 
charge, was  an  inhabitant  of  the  county  in 
which  his  application  was  made.  This  is 
essential  to  give  the  judge  jurisdiction. 
The  want  of  proper  averments  to  give  juris- 
diction, cannot  be  supplied  by  the  recital  in 
the  discharge.  Wyman  v.  Mitchell,  1 
Cowen,  316. 

10.  Subjects  to  jurisdiction.  A 
creditor  who  has  proved  his  debt  is  subject 
to  the  jurisdiction  of  the  court  without  re- 
gard to  his  place  of  residence.  In  re  Kyler, 
ZN.S.B.  11;  s.  c.  2Sf.414. 

1 1 .  "When  not  domicU.  Debtor  be- 
ing a  resident  of  St.  Louis,  bought  a  stock 
of  goods  in  Montana  in  July,  1869,  went  to 
Montana  in  August,  1869,  leaving  his  family 
in  St.  Louis,  remained  in  Montana  except  a 
few  weeks,  when  on  a  business  trip  to  St. 
Louis,  until  June,  1870 ;  petition  in  bank- 
ruptcy filed  against  him  in  eastern  district 
of  Missouri,  July  8th,  1870.  Held,  that 
Montana  was  his  place  of  residence  within 
the  meaning  of  the  bankrupt  act  during  the 
six  months  preceding  the  filing  of  the  peti- 
tion; the  word  "  residence"  in  section  11 
not  synonymous  with  the  word  "  domicil." 
Petition  dismissed  for  want  of  jurisdiction. 
In  re  "Watson,  4  N.  B.  E.  197. 


RESIDENT  OF  KANSAS. 
1.  Not  subject  to  jurisdiction  of 

other  states.  A  debtor  residing  in  Kan- 
sas was  adjudged  bankrupt  on  the  petition 
of  creditors  by  the  United  States  district 
court  of  Kansas,  and  assignees  appointed. 
After  the  bankruptcy  proceedings  were  in- 
stituted a  mortgage  creditor  commenced 
suit  to  foreclose  in  one  of  the  state  courts 
of  Indiana,  without  permission  of  the  bank- 
rupt court,  making  the  assignfites  defend- 
ants. The  mortgagee  was  a  resident  and 
citizen  of  Minnesota.  The  assignees  in 
bankruptcy  filed  a  bill  in  the  circuit  court 
of  the  United  States  for  the  district  of  Min- 
nesota against  the  mortgagee,  charging  that 
the  mortgage  was  fraudulent,  both  in  fact 
and  under  the  bankrupt  law,  and  asking  a 
decree  to  hive  it  declared  void,  and  for  an 
injunction  to  restrain  the  defendant  from 
further  prOseiculing  his  foreclosure   suit  in 


Indiana.  Held,  that  in  this  case  the  circuit 
court  for  the  Minnesota  district  had  no 
bankruptcy  jurisdiction,  and  could  exercise 
only  its  ordinary  equity  powers,  and  for 
this  reason  the  injunction  asked  for  was  re- 
fused, but  the  court  intimated  that  the  ques- 
tion might  be  presented  by  a  bill  similar  to 
the  one  before  it  in  the  circuit  court  for  the 
district  of  Kansas.  Markson  et  cU.  v. 
Heaney,  (Mirm.')  4  N.  B.  B.  165. 


RESIG-NATION  OF  ASSIGNEE. 

1 .  An  assignee  may,  with  the  consent  of 
the  judge,  resign  his  trust,  and  be  dis- 
charged therefrom.  Sec.  18  U.  S.  bank- 
rupt act,  1867. 


RESTRAINING    PROCEED- 
INGS. 

1 .  An  injunction  may  be  issued  to  re- 
strain proceedings  upon  the  foreclosure  of  a 
mortgage  where  independent  proceedings  are 
commenced  after  bankruptcy.  In  re  Sneda- 
ker,  (Utah,)  3  N.  B.  B.  155.  In  re  SachiE. 
D.  N.  Y. 

2.  "Under  the  insolvent  act.  An 
injunction  will  not  be  granted  to  restrain  a 
defendant  in  a  creditor's  suit  from  proceed- 
ing under  the  insolvent  act,  to  obtain  his 
discharge,  unless  special  cause  is  shown  for 
restraining  him.  Shanck  v.  Sniffen,  1  Barb. 
35. 


RESTRAINING    TRANSFER 
OF  PROPERTY. 

1.  And  may  also,  by  its  injunction,  re- 
strain the  debtor,  and  any  other  person  in 
the  meantime  from  making  any  transfer  or 
disposition  of  any  part  of  the  debtor's  pro- 
perty not  excepted  by  this  act  from  the 
operation  thereof,  and  from  any  inference 
therewith.  Section  40  U.  S.  bankrupt  act, 
1867. 


RETIRING  ASSIGNEE. 

1 .  Any  foicmer  assignee,  his  executors  or 
admmistrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  shall  make  and  execute 
to  the  new  assignees  all  deeds,  conveyances 
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and  assurances,  and  do  all  other  lawful  acts 
requisite  to  enable  him  to  recover  and  re- 
ceive all  the  estate.  And  the  court  may 
make  all  orders  which  it  may  deem  expe- 
dient to  secure  the  proper  fulfilment  of  the 
duties  of  any  former  assignee,  and  the  rights 
and  interest  of  all  persons  interested  in  the 
estate.  Section  18  U.  8.  bankrii^t  act, 
1867. 


RETURN  DAY. 

1 .  The  publication  of  the  notices  required 
in  the  warrant,  to  be  published  by  the  mar- 
shal, should  be  completed  more  than  ten  days 
prior  to  the  return  day.  In  re  Devlin  et  al. 
(S.  D.  N.  r.)  N.  B.  B.  Sup.  viii. 


RETURN   OF    GOODS   TO 

S  H^T  iT  t  H '.  H.. 

1 .  Where,  by  the  course  of  dealing  be- 
tween a  trader  and  the  defendants,  the 
trader  could  return  wool  for  which  he  had 
no  call,  though  previously  ordered,  and  in 
December  the  trader  ordered  a  lot  of  wool, 
which  was  not,  however,  delivered  till  the 
19th  February  following.  The  trader,  being 
absent  at  the  time  the  bags  of  wool  were  de- 
livered, on  his  return  the  same  day,  he  gave 
directions  not  to  have  them  opened  or  en- 
tered in  his  books,  but  only  weighed  off  to 
see  if  they  agreed  with  the  invoice,  he  being 
then  in  embarrassed  circumstances,  and  in- 
tending not  to  take  them  into  the  account 
of  his  stock,  if  he  found  himself  unable  to 
carry  on  his  business.  On  the  4th  and  5th 
of  March,  being  then  insolvent,  he  returned 
the  bags,  with  a  letter  declaring  his  situa^ 
tion,  and  hoping  that  they  would  not  object 
to  take  back  the  wool,  and  requesting  a  line 
of  approbation,  which  approbation  was 
given,  after  an  act  of  bankruptcy  committed 
the  same  day  the  letter  was  sent.  It  was 
held  that  the  trader  ought  to  have  exercised 
his  option  to  keep  or  return  the  goods  on 
the  receipt  of  the  same,  and  not  having  done 
so,  the  option  became  lost ;  that  being  in  a 
state  of  insolvency  and  on  the  eve  of  bank- 
ruptcy, he  could  not  return  the  goods  to 
the  seller,  and  that  the  assignees  were  en- 
titled to  the  property.  Neate  v.  Ball,  2  East, 
117.     (Eng.; 


2.  Where  a  trader  ordered  goods  from 
the  country,  to  be  sent  to  another  place  for 
the  purpose  of  being  afterwards  sent  to  his 
correspondent  abroad,  which  was  the  usual 
course  of  his  dealings,  it  was  held,  that  it 
was  competent  for  him  upon  his  becoming 
insolvent,  but  before  an  act  of  bankruptcy, 
to  agree  ftowa  j^&  to  give  up  the  goods  to 
the  defendants  from  whom  they  were  ordered 
upon  a  claim  of  a  right  of  stoppage  in  tran- 
situ ;  and  the  circumstances  of  the  trader 
having  called  a  meeting  of  his  creditors,  and 
taken  legal  advice,  and  being  encouraged  by 
the  result  of  such  meeting  and  advice  to  give 
up  the  goods,  was  evidence  for  the  jury  to 
find  that  they  were  given  up  bona  fide,  and 
not  from  any  motive  of  voluntary  and  undue 
preference  to  the  defendants,  though  done  by 
him  in  the  situation  of  impending  bankrupt- 
cy at  the  time.  Dixon  v.  Baldwin,  5  East, 
175.     (Bng.) 

3.  A.,  having  purchased  goods  from  B. 
for  the  purpose  of  exporting  the  same,  and 
finding  that  he  could  not  apply  them  to  the 
purpose  for  which  he  bought  them,  and  that 
he  must  stop  payment,  returned  them  eight 
days  after  the  purchase  to  B.  On  the  fol- 
lowing day  A.  stopped  payment,  but  expect- 
ing remittances  from  abroad  more  than  suf- 
ficient to  pay  his  debts,  he  had  no  doubt 
that  his  creditors  would  give  him  time  ;  they 
however  refused,  and  he  was  made  bankrupt. 
In  an  action  by  the  assignees  against  B.  for 
the  value  of  the  goods,  it  was  held,  that  the 
jury  were  warranted  in  finding  that  the  re- 
turn of  the  goods  to  B.  was  not  made  in 
contemplation  of  bankruptcy.  Fidgen  v. 
Sharp,  1  Marsh,  196  ;  2  Bose,  153 ;  5  Taunt. 
539.     (Bng.) 

4.  Where  there  has  been  an  actual  de- 
livery of  goods  to  the  buyer,  who  becomes 
insolvent  before  they  are  paid  for,  he  cannot 
rescind  the  contract,  and  return  the  goods 
with  the  consent  of  the  seller,  so  as  to  give 
the  seller  a  preference  over  his  other  credi- 
tors. Barnes  v.  Freeland,  6  T.  B.  80. 
(Bng.) 


RETURN    OF   MESSENG-ER. 

1 .  Although  the  return  of  the  messenger 
may  not  be  conclusive  for  all  purposes,  it  is 
authority  sufficient  for  the  register  to  pro- 


776       EETUEN  OF  NOTE— EEVEESIONARY  INTEEEST. 


ceed  ill  the  matter ;  and  if  from  such  return 
it  appears  that  the  notices  hare  been  duly 
served  and  published,  as  directed  in  the  war- 
rant, the  creditors  served  should  proceed  to 
prove  their  claims,  and  elect  the  assignee. 
The  notices  to  be  published  and  served  should 
contain  the  same  language  as  that  of  the 
warrant.  In  re  Pulver,  N.  B.  B.  Sstp.  xi ; 
in  re  Hill,  N.  B.  B.  Sup.  iv. 


RETURN  OF  NOTE. 

1.  Used  as  proof.  A  bill  of  exchange, 
promissory  note,  or  other  instrument  used 
in  evidence  upon  the  proof  of  a  claim,  and 
left  in  court,  or  deposited  in  the  clerk's  of- 
fice, may  be  delivered  by  the  register  or 
clerk  having  the  custody  thereof,  to  the  per- 
son who  used  it,  upon  his  filing  a  copy 
thereof,  attested  by  the  clerk  of  the  court, 
who  shall  indorse  upon  it  the  name  of  the 
party  against  whose  estate  it  has  been  proved, 
and  the  date  and  amount  of  any  dividend 
declared  thereon.  Section  24  U.  S.  bank- 
rupt act,  1867. 


RETURN  OF  WARRANT. 

1 .  At  the  meeting  held  in  pursuance  of 
the  notice,  one  of  the  registers  of  the  court 
shall  preside,  and  the  messenger  shall  make 
return  of  the  warrant  and  of  his  doings 
thereon,  and  if  it  appears  that  the  notice  to 
the  creditors  has  not  been  given  as  required 
in  the  warrant,  the  meeting  shall  forthwith 
be  adjourned  and  a  new  notice  given  as  re- 
quired. If  the  debtor  dies  after  the  issuing 
of  the  warrant  the  proceedings  may  be  con- 
tinued and  concluded  in  like  manner  as  if  he 
had  lived.  Section  12  U.  S.  bankrupt  act, 
1867. 


RETURN  OF  WRITTEN  IN- 
STRUMENT OR  OBLIG-A- 
TION. 

1 .  Used  as  proof.  A  bill  of  exchange, 
promissory  note,  or  other  instrument  used 
in  evidence  upon  the  proof  of  a  claim,  and 
left  in  court,  or  deposited  in  the  clerk's  of- 
fice, may   be  delivered   by  the  register  or 


clerk  having  the  custody  thereof,  to  the 
person  who  used  it,  upon  his  filing  a  copy 
thereof,  attested  by  the  clerk  of  the  court, 
who  shall  indorse  upon  it  the  name  of  the 
party  against  whose  estate  it  has  been  proved, 
and  the  date  and  amount  of  any  dividend 
declared  thereon.  Section  24  U.  S.  bank- 
rupt act,  1867. 


REVERSAL. 

1.  Of  adjudication.  Where  an  order 
of  adjudication  has  been  made  adjudging  a 
debtor  a  bankrupt  on  the  grounds  that  he 
permitted  a  judgment  to  be  entered  against 
him,  (having  forgotten  about  the  suit),  and 
because  he  had  not  forthwith  filed  a  petition 
in  bankruptcy,  it  will  be  reversed.  In  re 
Wright,  (Mo.)  4  N.  B.  B.  197. 

2.  Of  bankruptcy  adjudication. 
A  bill  in  equity  may  be  brought  in  the  crc- 
cuit  court,  to  reverse  an  adjudication  in  in- 
voluntary bankruptcy  by  the  bankrupt. 
Farrin  v.  Crawford  et  al.  2  N.  B.  B.  181 ; 
Langley  v.  Perry,  2N.  B.  B.  180;  s.c.  A. 
L.  Beg.  427  ;  4  PiUs.  L.  J.  117. 

3.  Of  rulings  of  U.  S.  district 
court.  The  circuit  court,  under  the  second 
section  of  the  bankrupt  act,  has  jurisdiction 
to  revise,  correct  and  reverse  the  rulings  and 
judgment  of  the  district  court  in  proceed- 
ings in  bankruptcy.  Langley  v.  Perry,  2  N. 
B.B.im. 


REVERSION    AND     REMAIN- 
DER. 

1 .  Property  previously  conveye^i  should 
be  set  forth  in  the  bankrupt's  schedules  un- 
der the  head  of  property  in  reversion,  re- 
mainder and  expectancy.  In  re  Arledge, 
(ffo.)  1  N.  B.  B.  195. 


REVERSIONARY    INTEREST. 

1 .  If  a  bankrupt  has  a  lease  of  premises, 
and  also  a  reversionary  interest  in  the 
premises,  and  his  assignees  sell  his  estate 
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and  reversionary  interest  in  the  premises,  it 
amounts  to  an  acceptance  of  the  lease  by  the 
assignees.  Page  v.  Godden,  2  Stark,  309. 
(Eng.) 


REVERSIONARY  INTERESTS 
IN  PERSONAL  PROPERTY. 

1.  Vesting  in  and  not  vesting  in 
assignees.  The  assignee  of  a  share  in  a 
reversionary  fund  obtained  a  stop  order  and 
afterwards  mortgaged  the  share  to  A.  and 
became  bankrupt  before  the  fund  was  dis- 
tributable. A.  presented  a  petition  for  pay- 
ment to  him  but  obtained  no  stop  order,  the 
assignees  of  the  bankrupt  also  claimed  the 
share,  as  being  within  his  order  and  disposi- 
tion, with  the  consent  of  the  true  owner.  It 
was  held  that  the  assignees  in  bankruptcy 
were  entitled  to  the  share  of  the  fund,  dis- 
charged of  the  mortgage.  Bartlett  v.  Bart- 
lett,  \BeG.&  J.  127 ;  3  Jur.,  N.  S.  705; 
26  L.  J.,  Chanc.  577.     (Eng.) 

2.  A  mortgagee  of  a  reversionary  fund  in 
court,  who  had  obtained  no  stop  order,  be- 
came insolvent  before  the  interest  became 
reducible  to  possession.  Held,  that  the  re- 
versionary interest  was  not  in  the  order  and 
disposition  of  the  insolvent  so  as  to  vest  in 
his  assignees.  In  re  Grainge,  13  W.  B.  833 ; 
12  L.  T.,  N.  S.  564.     (Eng.) 

3.  When  in  the  order  and  disposi- 
tion of  bankrupt.  Notice  of  an  assign- 
ment of  a  reversionary  interest  given  to  the 
solicitor  of  the  trustees  is  notice  to  the 
trustees,  so  as  to  take  it  out  of  the  order 
and  disposition  of  the  assignor  on  his  insol- 
vency. Richards  ».  Gledstanes,  2  Giff.  298; 
8  Jwr.,  N.  S.  455 ;  5  L.  T.,  N.  S.  416;  af- 
afflrmed  on  appeal,  5  L.  T.,  N.  S.  568. 
(Eng.) 

4.  The  mere  fact  af  an  interest  in  a  leg- 
acy being  reversionary  at  the  time  of  the  act 
of  bankruptcy  does  not  take  it  out  of  the 
rule  as  to  the  order  and  disposition ;  but 
where  the  true  owner  has  no  knowledge,  nor 
any  means  of  knowing  of  the  bankrupt's 
interest,  it  cannot  be  said  to  be  in  the  order 
and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner.  In  re  Rawbone, 
ZK.&J.  476;  3  Jur.,  N.  S.  837;  26  L. 
J.,  Chanc.  588.    (Eng.) 

Gaz.  98 


REVESTING-    OF    PROPETY 
IN    ASSIGNEE. 

1 .  An  assignment  in  fraud  of  creditors, 
being  valid  as  between  the  parties,  the  assig- 
nee cannot  take  a  judgment  and  execution, 
which  shall  bind  the  subject  of  the  assign- 
ment until  this  is  annulled,  released  or 
abandoned,  so  as  to  revest  the  property  in 
the  assignee.  The  intention  to  use  a  judg- 
ment confessed  by  a  fraudulent  assignor  to  a 
fraudulent  assignee,  only  in  case  the  assign- 
ment should  be  adjudged  invalid,  connects 
the  judgment,  and  infects  it  with  the  vices 
of  the  assignment.  Mackie  v.  Cairns,  5 
Cow.  547. 


REVTEW. 

1 .  By  circuit  court.  If  the  petitioner 
prosecutes  his  review  in  due  form,  and  be 
without  fault  therein,  the  circuit  court  will 
hear  it,  although  an  action  be  pending  be- 
tween the  parties  in  a  state  court.  The  cir- 
cuit court  will  not  compel  the  petitioner  to 
make  an  election,  under  pain  of  a  dismissal 
of  his  proceedings,  as  to  which  of  the  suits 
he  will  prosecute.  In  re  Bininger  &  Clark, 
3  N.  B.  M.  121. 

2.  Of  decision  of  a  U.  S.  district 
court  by  a  U.  S.  circuit  court.  The 
mode  of  review  by  petition  bill,  etc.,  under 
section  2  of  the  act  is  expressly  confined  to 
cases  in  which  no  special  provision  is  other- 
wise made,  and  does  not  apply  to  cases 
where  an  appeal  may  be  taken.  Claimants 
cannot  be  permitted  to  treat  the  petition  for 
a  review,  as  such  a  statement  as  the  statute 
requires  upon  an  appeal.  In  re  Place  and 
Sparkman,  (S.  D.  N.  I".)  ;  also  see  1  N. 
B.  B.  204 ;  3  iV.  B.  iJ.  35 ;  3  N.  B.  JB.  78 ;  4 
N.  B.  B.  178. 

3.  Of  sale  by  bill  of  equity.  In  all 
sales  uiider  deeds  of  trust  outstanding, 
when  such  deeds  have  been  given  by  bank- 
rupts, the  party  holding  claims  secured  by 
deed  of  trust  must  come  in  and  prove  his 
claim.  A  bill  in  equity  will  lie  to  review 
all  sales  made  under  deeds  of  trust  subse- 
quent to  bankruptcy.  Davis  et  al.  v.  Car- 
penter et  al.  {Mo.')  2  N.  B.  B.  125. 

4.  What  court  has  power.    The 
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power  of  review  is  conferred  by  the  bank- 
rupt act  on  the  circurt  court,  in  term  time, 
or  a  judge  in  vacation.  In  re  Alabama  & 
Chattanooga  K.  R.  Co.  5  N.  B.  B.  97. 


REVIEWING-    PROCEEDINGS. 

1 .  The  court  of  bankruptcy  has  power  to 
review  an  order  refusing  the  discharge  of  a 
bankrupt,  although  it  has  no  power  to  re- 
view an  order  granting  or  suspending  the 
discharge.  JEx  parte  Atherton,  3  L.  B.,  Ch. 
142 ;  37  £.  /.,  Bank.  6 ;  16  TT.  B.  294 ;  17 
L.  T.,  N.  S.  485.    (Bng.) 


REVISION  OF  BANKRUPTCY 
PROCEEDINGS. 

1 .  The  revision  contemplated  by  the  first 
clause  of  section  2  of  the  TJ.  S.  bankrupt 
act  of  1867,  is  of  a  special  and  summary 
character,  as  sufficiently  appears  from  the 
words,  "  general  superintendence,"  preced- 
ing and  qualifying  the  word  jurisdiction, 
and  more  clearly  from  the  fact  that  the 
power  to  revise  as  conferred  extends  to 
mere  questions,  as  well  as  to  cases  and 
to  every  interlocutory  order  in  the  case  pend- 
ing the  proceedings,  and  also  from  the  lan- 
guage of  the  second  clause  of  the  same  sec- 
tion that  the  powers  and  jurisdiction  therein 
granted  may  be  exercised  by  said  court  or 
by  any  justice  thereof  in  term  time  or  vaca- 
tion. Morgan  c.  Thornhill,  11  Wall,  80; 
Sweatt  V.  The  Boston,  Hartford  &  ErieK.  R. 
Co.  et  al.  (^Mass.)  5  N.  B.  B.  234. 

3.  Circuit  courts  within  and  for 
the  district.  Where  the  proceedings  in 
bankruptcy  are  pending,  have  u,  general 
superintendence  and  jurisdiction  of  all  cases 
and  questions  arising  under  the  bankrupt 
act,  and  except  when  special  provision  is 
otherwise  made,  may,  upon  bill  petition  or 
other  proper  process  of  any  party  aggrieved, 
hear  and  determine  the  case  as  in  a  court  of 
equity.  14  Stat,  at  Large,  518 ;  Qazzam's 
Treatise  on  the  Bankrupt  Law,  Appendix; 
American  and  English  Bankruptcy  Digest, 
Appendix.  Sweatt  v.  The  Boston,  Hart- 
ford and  Erie  R.  R.  Co.,  et  al.,  5  N.  B.  B. 
234. 

3.  Delay  in  filing  petition  for. 


Where  in  the  light  of  attending  circum 
stances  there  is  sufficient  cause  for  the  delay 
in  filing  the  application  for  revision,  the  peti- 
tioner will  be  heard  upon  the  merits.  In  re 
Alexander,  ZN.B.B.^i;  Littlefield  v.  Del. 
&  Hud.  Canal  Co.  4  N.  B.  B.  77  ;  Sweatt 
V.  The  Boston,  Hartford  &  Erie  R.  R.  Co. 
etal.  bN.B.B.2ZA:. 


REVISORY  JURISDICTION. 

1.  The  revisory  jurisdiction  of  the  IT.  S. 
circuit  court  as  to  questions  arising  in  the 
progress  of  the  cause  is  not  exercised  by  ap- 
peal but  by  petition.  In  re  Reed,  2  N.  B. 
B.  2. 

2.  Of  U.  S.  circuit  court.  The  ap- 
pellate jurisdiction  of  the  U.S.  circuit  court 
is  limited  to  controversies  between  assignees 
and  the  claimants  of  adverse  interests,  and 
to  controversies  between  assignees  and  cred- 
itor claimants  touching  the  allowance  of 
claim.  The  general  revisory  jurisdiction  of 
the  U.S.  circuit,  court  extends  to  all  deci- 
sions of  the  district  court  of  district  judge 
at  chambers,  which  cannot  be  reviewed  upon 
appeal  or  writ  of  error  under  the  provision 
of  said  section.  In  re  Alexander,  (Va.^  3 
N.  B.  B.  6. 


REVISORY  POWER. 

1 .  The  court  has  no  revising  power  over 
the  decrees  of  the  district  court  sitting  in 
bankruptcy ;  nor  is  it  authorized  to  issue  a 
writ  of  prohibition  to  it  in  any  case  except 
when  the  district  court  is  proceeding  as  a 
court  of  admiralty  and  maritime  jurisdiction. 
The  district  court  when  sitting  in  bankruptcy 
has  jurisdiction  over  liens  and  mortgages 
existing  upon  the  property  of  a  bankrupt,  so 
as  to  inquire  into  their  validity  and  extent 
and  grant  the  same  relief  which  the  state 
court  might  or  ought  to  grant.  Ex  parte 
Christy,  (CT.  S.  S.  Ct.)  3  Howard,  292. 


REVIVAL  OF  JUDGMENT. 

1 .  In  the  case  of  scire  facias,  to  revive  a 
judgment  of  revival,  a  plea  that  the  defend- 
ant was  discharged  as  a  bankrupt  at  a  time 
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which  was  after  the  original  judgment,  but, 
before  the  judgment  of  revival,  was  bad, 
though  a  demurrer  to  such  evidence  might 
have  been  properly  overruled,  as  the  evi- 
dence was  in  accordance  with  the  plea,  yet 
on  the  whole  record  the  plaintiff  was  en- 
titled to  judgment.  Stewart  v.  Colwell,  24 
Penn.  B.  67. 


REVIVAL  OF  DEBTS. 

1.  By  new  promise  to  pay.  If  a 
debtor  on  the  eve  of  bankruptcy  promises  to 
pay  the  debt  when  he  shall  be  able,  his  cer- 
tificate of  discharge  under  the  act  of  April 
4th,  1800,  is  no  bar  to  a  suit  brought  upon 
the  new  promise.  It  seems  that  if  the  cred- 
itor proves  the  original  debt  under  the  com- 
mission and  receives  a  dividend,  he  may  re- 
cover the  balance  in  s-  suit  brought  after  the 
bankruptcy  founded  upon  such  a  promise. 
Kingston  v.  Wharton,  2  S.  (6  B.  Pa.  B. 
208. 


RIGHTS. 

1 .  Of  bail.  The  bail  of  an  insolvent  is 
entitled  to  every  part  of  the  condition  of  the 
bond  prescribed  by  the  act  of  the  assembly, 
and  if  it  do  not  contain  the  alternatives  of 
a  procurement  of  a  discharge  or  a  surren- 
der to  jail  no  recovery  can  be  had  upon  it. 
Button  V.  Helme,  5  Watts'  Pa.  B.  346. 

2.  Of  bankrupt  to  discharge. 
Jurisdiction  of  a  bankrupt  court  does  not 
depend  upon  the  right  of  a  bankrupt  to 
obtain  a  discharge.  Van  Nostrand  v.  Barr, 
et  al.  iMd.)  2  N.  B.  B.  154. 

3.  Of  creditors.  Any  creditor  consid- 
ering himself  aggrieved  by  the  discharge  of 
the  bankrupt,  has  a  right  to  be  heard  in  that 
matter  in  the  circuit  court.  Ruddick  v.  Bil- 
lings, (Iowa,')  3  N.  B.  B.  14. 

4.  Of  debtor.  A  debtor  or  defendant 
has  the  right  to  know  what  are  the  allega- 
tions which  are  made  against  him,  and  may 
insist  that  he  shall  not  be  tried  on  charges 
not  made  against  him  in  the  original  proceed- 
ings upon  which  he  has  joined  issue,  and 
especially  that  he  shall  not  be  called  upon 


just  before  trial  to  meet  an  entirely  distinct 
cause  of  action.  In  re  Leonard,  4  N.  B.  B. 
182. 

5.  Of  indorser  to  prove  claim. 
Where  the  holder  of  a  note  receives  part  of 
the  amount  of  the  same  from  the  indorser, 
he  is  entitled  to  prove  for  the  whole  amount 
against  the  estate  of  the  bankrupt  maker, 
and  holds  any  surplus  he  may  receive  over 
and  above  the  amount  of  the  note  in  trust 
for  the  indorser.  If  the  creditor  omits  to 
prove  his  debt,  thus  showing  he  looks  to 
the  indorser  alone  for  payment,  the  indorser 
is  entitled  to  come  in  and  prove  the  note 
against  the  bankrupt's  estate,  and  receive 
dividends  upon  its  whole  amount.  In  re 
EUerhorst  &  Oo.  (^Oal.^  5  N.  B.  B.  144. 

6.  Of  landlord.  A  debtor  promised  in 
writing  to  deliver  6,400  pounds  of  cotton  to 
pay  for  rent  and  for  mules,  fodder  and  corn 
bought  from  the  landlord.  Debtor  assigned 
cotton  and  farm  stock  to  his  brother  to  pay 
just  debts  with  his  own  and  his  brother's 
knowledge  of  his  insolvency.  The  court 
decided  that  under  the  state  law,  the  land- 
lord could  not  distrain  and  had  no  lien  in 
cotton  raised  against  general  creditors.  In 
re  Brock,  2  JV.  B.  B.  100. 

7.  Where  assignees  of  a  bankrupt  lessee, 
chosen  on  the  15th  of  November,  kept  the 
bankrupt  in  the  premises,  carrying  on  the 
business  for  the  benefit  of  the  creditors  until 
April  following,  and  himself  occasionally 
superintended;  but  on  the  23d  December, 
disclaimed  the  lease  by  letter  to  the  land- 
lord. Held,  that  notwithstanding  such  dis- 
claimer, he  had  elected  to  accept  the  lease 
by  using  the  premises  for  the  benefit  of  the 
creditors.  Clarke  v.  Hume,  B.  &  M.  207. 
(Eng.) 

8.  Of  materialman.  The  lien  created 
by  the  statute  of  Wisconsin,  attaches  from 
the  time  the  work  was  commenced,  or  the 
materials  furnished  for  the  building  upon 
which  it  was  done  or  used.  Any  mechanic 
who"  had  a  lien  at  the  filing  of  the  publica- 
tion in  bankruptcy,  would  have  a  right  to 
file  a  petition  under  section  4  of  the  act  so 
as  to  continue  it,  notwithstanding  the  com- 
mencement or  pendency  of  bankruptcy  pro- 
ceedings. The  bankrupt  act  provides  for 
the  protection   of   legal  liens  against  the 
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bankrupt's  estate  instead  of  destroying 
tliem,  and  that  where  a  party  has  a  lien 
when  the  petition  in  banltruptcy  is  filed; 
but  it  is  necessary  under  the  state  law,  to 
file  a  petition  in  the  clerk's  office,  in  order 
to  continue  it  beyond  a  certain  period;  that 
such  party  has  the  right  to  file  such  peti- 
tion, and  thereby  continue  the  lien  thereon. 
When  a  party  has  a  lien  or  interest  in  the 
property,  in  the  hands  of  an  assignee  in 
bankruptcy,  he  should  apply  to  the  U.  S. 
court  for  relief,  and  it  would  grant  the  relief, 
or  allow  a  suit  to  be  brought  in  such  court 
or  state  court  to  determine  the  same;  but 
without  such  consent  parties  have  no  right 
to  sue,  and  are  guilty  of  a  contempt  of  the 
authority  of  the  court  if  they  do.  Parties 
commencing  suits  in  the  state  courts  with- 
out such  consent,  must  give  them  up  be- 
fore they  can  be  paid  by  order  of  the  bank- 
ruptcy court.  In  re  Cook  &  Gleason,3  C. 
L.  N.  4.10. 

9.  Under  the  lien  act  of  Oregon,  the  lien 
of  a  mechanic  or  materialman,  arises  from 
the  doing  of  the  work  or  the  furnishing  the 
material,  and  attached  to  the  building  from 
that  time,  upon  the  condition  subsequent 
that  the  lien  creditor  file  a  notice  of  his  in- 
tention to  hold  such  lien  within  three 
months  from  the  completion  of  the  building. 
The  notice  required  to  be  filed  does  not 
create  the  lien,  but  is  necessary  to  preserve 
or  continue  it  beyond  three  months  after 
the  completion  of  the  building ;  and,  there- 
fore, the  commencement  of  proceedings  in 
bankruptcy  between  the  doing  of  the  work 
or  furnishing  of  material  and  the  filing  of 
such  notice,  does  not  impair  or  aflect  the 
lien  or  the  right  of  the  lien  creditor  to  con- 
tinue it  by  filing  the  notice.  The  lien  given 
by  the  local  act  to  mechanics  or  material- 
men is  not  opposed  to  the  terms  or  policy  of 
the  bankrupt  act,  as  it  in  no  way  prefers 
one  creditor  at  the  expense  of  another  or  di- 
minishes the  general  assets  of  the  debtor, 
otherwise  applicable  to  the  payment  of  his 
general  creditors.  In  re  Coulter,  (^Oregon,") 
5  N.  B.  B.  64. 

10.  Of  mortgagees.  Mortgage  and 
other  liens  that  have  been  obtained  fairly 
and  in  good  faith,  are  recognized  and  pro- 
tected by  the  U.  S.  bankrupt  act  of  1867, 
when  the  mortgagor  or  lawful  holder 
thereof  conforms  to  its  provisions  for  the 


purpose  of  establishing  and  realizing  upon 
such  security,  but  he  must  come  into  the 
bankrupt  court  for  his  rights  under  said  act, 
and  if  the  creditor  commences  proceedings 
to  foreclose  he  may  be  restrained  by  injunc- 
tion, iw  re  Snedaker,  (JJtdh  T.')i  N.  B. 
B.  155 ;  citing  Davis,  assignee,  v.  fiittel,  2 
N.  B.  B.  125. 

11 .  Of  wife.  The  wife  of  the  owner 
of  an  estate  subject  to  a  mortgage  valid 
against  her,  has  no  rights  as  against  her  hus 
band  or  his  assignees  in  bankruptcy,  in  the 
proceeds  of  sale  of  the  estate  made  by  the 
mortgagee  for  breach  of  condition  and  under 
a  power  in  the  mortgage  deed.  Newhall  v. 
Lynn  Five  Cents  Savings'  Bank,  101  Mass. 
428. 


RIGHTS  OF  ACTION. 

1.  "Vesting  in  assignees.  A  right 
of  action  for  the  seduction  of  the  bankrupt's 
daughter,  does  not  pass  to  the  assignees. 
Howard  v.  Crowther,  8  M.  <6  W.  601 ;  5 
Jur.  91.    (Bng.) 

2.  A  right  of  action  for  damages  for  the 
taking  of  bankrupt's  goods  on  an  unfounded 
claim,  by  which  he  was  injured  in  his  busi- 
ness, and  on  account  of  which  his  lodgers 
left  him  and  his  customers  believes  him  to 
be  insolvent,  does  not  pass  to  and  vest  in  his 
assignees.  Brewer  v.  Drew,  11  M.  &  W. 
625 ;  1  Z).  (^  £.  383 ;  7  Jur.  953 ;  12  i.  J., 
Exch.  448.     (Bng.) 

3.  Where  the  defendant  entered  the 
plaintiff's  dwelling  house,  created  a,  noise 
and  disturbance,  damaged  the  doors,  seized 
the  plaintiff' 's  goods  and  exposed  the  same 
for  sale  without  his  permission,  and  thereby 
greatly  annoyed  and  disturbed  his  family 
and  prevented  him  from  carrying  on  his 
business,  and  afterwards  the  plaintiff  be- 
came bankrupt,  held,  that  the  primary  per- 
sonal injury  to  the  bankrupt  being  the  prin- 
cipal and  essential  cause  of  action,  did  not 
pass  to  and  vest  in  the  assignees.  Rogers 
V.  Spence,  (in  error,)  12  C.  (&  F.  700 ;  s.  u. 
in  Exch.  Cham.  12  M.  &  W.  571 ;  15  i.  J., 
Exch.  49 ;  and  in  Exch.  2  D.,  N.  8.  999 ; 
11  M.  &  W.  191 ;  12  L.  J.,  Exch.  252. 
Affirmed.     (Eng.) 
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4.  Where  a  bankrupt  averred  that,  by 
the  fraudulent  representations  of  the  de- 
fendant he  was  induced  to  pay  a  sum  of 
money,  and  sustained  great  loss,  was  adju- 
dicated a  bankrupt,  suflFered  personal  annoy- 
ance and  was  injured  iil  his  character  and 
credit,  aud  the  defendant  pleaded  that  the 
loss  sustained  was  pecuniary,  and  the  right 
to  sue  passed  to  his  assignees,  Mid,  that  the 
only  damage  recoverable  was  a  direct  pecu- 
niary loss,  the  right  to  sue  for  which  passed 
to  and  vested  in  the  assignees.  Hodgson  v. 
Sidney,  1  L.  B.,  Exch.  313;  35  L.  J., 
Exch.  182 ;  14  W.  B.  923.    (Eng.) 

5.  The  right  of  action  for  a  debt  due  to 
the  bankrupt  is  vested  upon  the  death  of  the 
assignee  in  his  executor.  Richards  v.  Md. 
Ins.  Co.  8  Cranch,  (fJ.  S.  S.  Cf)  85. 

6.  A  right  of  entry,  which  was  vested  in 
a  husband  and  wife  in  the  right  of  the  wife 
before  the  husband's  bankruptcy,  passes  to 
and  vests  in  the  assignees.  Mitchell  v. 
Hughes,  6  Bing.  689:  'k  M.  &  P.  577. 
(Bug.) 

7.  The  right  of  action  for  unliquidated 
damages,  which  have  accrued  before  bank- 
ruptcy by  the  non-performance  of  it  contract, 
passes  to  and  vests  in  the  assignees.  Wright 
V.  Fairfield,  1  B.  &  Ad.  727.    (Eng.) 

8.  Where  the  goods  of  an  under-tenant 
are  seized,  under  a  distress  for  rent,  by  the 
superior  landlord,  the  injury^  resulting  to 
the  under-tenant  from  such  distress,  gives  a 
right  of  action  to  the  under-tenant's  assig- 
nees against  the  lessee,  where  there  is  an 
implied  duty  on  the  part  of  such  lessee  to 
indemnify  his  under-tenant  from  the  conse- 
quences of  the  non-performance  of  his  cove- 
nants with  the  superior  landlord,  for  breach 
of  which  an  action  would  lie.  Hancock  v. 
Coffger,  \  M.  &  Scott,  521 ;  8  Bing.  359. 
(Eng.) 

9.  An  action  of  trespass  guare  clausum 
fregit,  is  maintainable  by  a  tenant  from  year 
to  year,  who  has  become  bankrupt  after  the 
trespass,  and  before  the  commencement  of 
the  suit;  and  the  right  of  action  does  not 
pass  to  the  assignees,  unless  they  interfere ; 
as  the  bankrupt  may  sue  as  a  trustee  for, 
and  has  a  good  title  against  all  but  them 
Clark  V.  Oalvart,  3  Moore,  96 ;  8  Tavmt.  742. 
(Eng.) 


10.  A  bankrupt  before  his  bankruptcy, 
hired  a  carriage  of  M.,  and  let  it  to  the  de- 
fendant, who  returned  it  to  the  bankrupt 
damaged ;  M.,  with  the  consent  of  the  bank- 
rupt, had  it  repaired  and  proved  the  amount 
due  for  repairs  against  the  bankrupt.  Held, 
that  although  the  bankrupt's  estate  paid  no 
dividend,  still  his  assignee  had  a  right  of 
action  against  the  defendant  for  nominal 
damages.  Porter  v.  Vorley,  9  Bing.  93  ;  2 
M.  &  Scott,  141.     (Eng.) 

1 1 .  Where  a  British  vice-counsel  inter- 
fered with  and  obtained  an  order  of  suspen- 
sion of  a  suit,  theretofore  commenced  by  Y. 
for  the  recovery  of  goods,  and  Y.  after- 
wards became  bankrupt,  it  was  held,  that 
the  claim  was  not  for  a  mere  personal  wrong, 
but  affected  the  right  of  property,  and  there- 
fore passed  to  and  vested  in  the  assignees. 
In  re  Young,  12  W.  B.  537.     (Eng.) 

12.  Where  A.  agreed  to  serve  two  part- 
ners and  the  survivor  for  a  certain  specified 
time  and  at  a  fixed  salary,  and  one  of  the 
partners  became  bankrupt,  it  was  held, 
that  as  the  right  of  action  for  damages  or 
penalty  under  the  contract  accrued  before 
the  bankruptcy,  and  the  damages  related 
rather  to  the  property  than  to  the  person, 
feelings  or  character  of  the  bankrupt,  such 
right  of  action  passed  to  and  vested  in  the 
assignees.  Beckham  v.  Drake,  (in  error,) 
2  H.  L.,  Cas.  579 ;  13  Jw:  921 ;  8  ilf .  <^ 
W.  845 ;  IIM.S  W.  315  ;  7  Jk/t.  204 ;  12 
L.  J.,  Exch.  486.     (Eng.) 


RIG-HTS      AND     DUTIES     OF 
PARTNERS. 

1.  Where  one  of  two  partners  becomes 
bankrupt,  the  solvent  partner  may,  for  a  val- 
uable consideration  and  without  fraud,  dis- 
pose of  the  partnership  efiects;  and  if  he 
afterwards  fail,  the  assignees  under  a  joint 
commission  against  both,  cannot  maintain 
trover  against  the  bona  fide  vendee  of  such 
partnership  effects.  Fox  v.  Hanbury,  Cowp. 
445.     (Eng.) 


RIG-HT  OF  DOWER. 

1 .  The  widow  of  a  bankrupt  where  peti- 
tion in  bankruptcy  was  filed  after  the  act 
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passed  by  the  legislature  of  North  Carolina 
repealing  the  statutory  provisions,  and  re- 
storing the  common  law  right  of  dower, 
the  bankrupt  dying  after  the  issuing  of  the 
warrant  in  bankruptcy,  is  entitled  to  dower 
in  the  land  owned  by  the  bankrupt  at  the 
time  of  the  fihng  of  his  petition.  The  act 
referred  to,  repealed  the  statutory  provisions 
m  regard  to  dower  which,  in  effect,  restored 
eo  instanti,  the  common  law.  The  legisla- 
,ion  by  that  act  attempted  to  create  addi- 
tional exemptions  to  those  theretofore  allow- 
ed by  law ;  those  exemptions  are  void  as  to 
creditors  whose  debts  were  contracted  pre- 
vious to  the  passage  of  the  act.  The  widow 
of  a  bankrupt  is  not  entitled  to  the  personal 
property  exempted  by  the  provisions  of  the 
14th  section  of  the  act  of  1867,  nor  is  the 
assignee  in  bankruptcy.  No  title  to  exempt 
property  passes  to  the  assignee  by  the  as- 
signment; it  remains  with  the  bankrupt; 
on  his  death  it  passes  to  the  legal  representa- 
twes.    In  re  Hester,  (N.  0.)  5  N.  B.  B. 

2.  Divesting  of.     The  dower  right  of 
•  the  wife  of  a  bankrupt,  is  not  divested  by 

proceedings  under  U.  S.  bankrupt  act  of 
1867.    In  re  Angier,  4  N.  B.  B.  199. 

3.  In  suits  by  husband  and  wife. 

In  May,  1863,  a  femme  sole,  being  the  owner 
in  her  own  right  of  a  chose  in  action,  mar- 
ries and  a  suit  is  instituted  shortly  thereaf- 
ter to  recover  from  the  debtor  in  the  name  of 
the  husband  and  wife.  This  suit  continues 
pending  until  1868,  when  the  husband  upon 
his  own  petition,  was  declared  a  bankrupt, 
and  an  assignee  was  appointed  and  an  assign- 
ment executed  in  the  usual  form.  Thereaf- 
ter the  assignee  was,  upon  his  own  motion, 
by  order  of  the  court,  made  party  plaintiff, 
with  the  wife,  and  a  judgment  was  recover- 
ed in  favor  of  the  plaintiffs.  Held,  that  the 
assignee  may  proceed  to  enforce  the  pay- 
ment of  such  judgment  by  execution,  and  re- 
ceive the  money  when  collected  ;  if  this  be 
done  in  the  lifetime  of  the  husband  and  wife, 
and  if  collected  by  him  must  distribute  the 
same  to  creditors,  as  the  law  directs.  The 
assignee  is  deprived  of  no  right  because  the 
bankrupt  has  failed  to  schedule  such  chose 
in  action,  nor  by  the  provisions  of  the  con- 
stitution of  North  Carolina,  adopted  in  1868. 
In  re  Boyd,  (N.  0.)  5  N.  B.  B. 


RULES. 

1.  Regulating  bankruptcy  pro- 
ceedings. The  justice  of  the  supreme 
court  of  the  United  States  subject  to  the 
provisions  of  this  act,  shall  frame  general  or- 
ders for  the  following  purposes  :  For  re- 
gulating the  practice  and  procedure  of  the 
district  courts  in  bankruptcy  and  the  several 
forms  of  petitions,  orders,  and  other  pro- 
ceedings to  be  used  in  said  courts  in  all  mat- 
ters under  the  act ;  for  regulating  the  du- 
ties of  the  various  officers  of  said  courts ; 
for  regulating  the  fees  payable  and  the 
charges  and  costs  to  be  allowed  except  such 
as  are  established  by  this  act  or  by  law 
with  respect  to  all  proceedings  in  bank- 
ruptcy before  said  courts  not  exceeding  the 
vote  of  fees  now  allowed  by  law  for  similar 
services  in  other  proceedings  ;  for  regulat- 
ing the  practice  and  procedure  upon  appeals; 
for  regulating  the  filing,  custody  and  in- 
spection of  records,  and  generally  for  carry- 
ing the  provisions  of  this  act  into  effect.  Af- 
ter such  general  orders  shall  have  been  so 
framed,  they  or  any  of  them  may  be  re- 
scinded or  varied,  and  other  general  orders 
may  be  framed  in  manner  aforesaid,  and  all 
such  general  orders  so  framed  shall,  from 
time  to  time,  by  the  justice  of  the  supreme 
court  be  reported  to  Congress,  with  such 
suggestions  as  said  justices  may  think 
proper.     See.  10  U.  S.  bamkritpt  act,  1867. 

2.  Of  course.  The  rule  to  discontinue, 
on  receiving  a  plea-  of  an  insolvent  dis- 
charge, is  not  a  rule  of  course.  Fifleld*. 
Brown,  2  Cowen,  603. 
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r.  A  sale  made  out  of  the  ordinary 
course  of  business  is  void  under  the  U.  S. 
bankrupt  act  of  1867,  where  the  purchaser 
had  good  reason  to  believe  that  the  debt- 
ors were  insolvent.  In  re  Kahley,  (  TFis.) 
4  N.  B.  B.  124. 

2.  Avoidance  of.  An  attaching  credi- 
tor cannot  avoid  a  sale  and  delivery  of  per- 
sonal property  simply  on  the  ground  that 
they  were  made  with  intent  to  prefer  an- 
other creditor  in  violation  of  the  provisions 
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of  the  insolvent  law.     Gardner  v.  Lane,  9 
Allen,   (Mass.)  492. 

3.  By  marshal.  A  sale  by  the  mar- 
shal as  messenger  under  a  special  order  of 
the  court  prior  to  the  appointment  of  an  as- 
signee is  to  be  considered  as  in  the  nature 
of  a  sale  made  by  a  provisional  assignee. 
In  a  sale  so  made  of  the  lease,  good  will  and 
fixtures  of  a  grocery  store,  only  such  things 
(or  their  accessories)  as  are  actually  or  con- 
structively fastened  to  the  freehold,  will  pass 
to  the  purchaser  of  the  fixtures.  A  pur- 
chaser of  the  fixtures  at  such  a  sale  may 
make  a  claim  upon  the  funds  in  the  hands 
of  the  assignee  for  the  sale  by  the  messenger 
of  such  articles  as  were  properly  included 
under  the  sale  of  the  fixtures.  In  re  Hitch- 
ings,  iE.  D.  Pa.)  4  N.  B.  B.  125. 

4.  The  marshal,  like  a  sheriff,  can  only 
sell  and  convey  such  right  or  interest  in 
property,  as  the  process  in  his  hands  will 
warrant.  In  re  Jordan,  (N.  C)  3  iV.  B. 
i2.  45. 

5.  A  private  transfer  or  sale  by  the  mar- 
shal to  a  friend  of  the  bankrupt  is  good  in 
the  absence  of  proof  of  collusion.  Marsh  v. 
Heaton,  et  al.  (Mass.')  2  N.  B.  B.  66. 

6.  By  sheriff,  dissolution  of  in- 
junction. "Where  judgments  were  ob- 
tained in  good  faith  against  a  bankrupt,  and 
levies  on  executions  issued  under  them 
were  made  prior  to  the  filing  of  his  petition 
in  bankruptcy,  after  which  injunctions  were 
granted  by  the  bankruptcy  court,  which 
court  held  on  a  motion  to  dissolve  them, 
that  as  it  did  not  appear  that  the  property 
levied  upon  was  worth  more  than  the 
amount  of  the  judgments,  nor  that  a  sale  by 
the  assignee  would  realize  any  more  than  a 
sale  by  the  sheriff,  and  as  there  was  no  proof 
that  any  advantage  would  result  to  any 
creditor  by  continuing  the  injunctions,  they 
must  be  dissolved.  In  re  Wilbur,  (E.  B. 
N.  r.)3  N.B.B.n. 

7.  Costs  of.  Where  a  party  having  an 
equitable  mortgage  by  deposit  of  title  deeds, 
with  a  written  memorandum,  has  lost  the 
memorandum,  he  will,  on  his  presenting  a 
petition  for  the  usual  order  for  sale,  have  to 
pay  any  costs    occasioned  by  such    loss. 


Ex  parte  Rogers,  3  Mont,  D.  &  B.  297 ;  7 
Jur.  406.     (Eng.) 

8.  The  costs  of  an  application  of  a  mort- 
gagee for  leave  to  bid  at  the  sale  will  not  be 
allowed  out  of  the  proceeds  unless  the  as- 
signees consent.  Anon.  3  Mont.,  B.  &  B 
339.     (Eng.) 

9.  Practice  as  to  costs  of  equitable  mort- 
gagee's petition  for  sale.  Ex  parte  Bar- 
clarg,  5  Be  G.,  Mac.  &  Q.  403.    (Eng.) 

10.  Equitable  mortgagee,  by  deposit  of 
shares  in  a  public  company  without  written 
memorandum,  is  entitled  to  his  costs  on 
evidence  of  custom  not  to  give'  a  written 
memorandum.  Ex  parte  Moss,  Z  Be  G.  & 
5.299;  13  J^r.  866;  18  L.  J.,  Bank.  17. 
(Eng.) 

11.  A  letter  written  after  the  deposit, 
and  referring  in  general  terms  to  it,  and  to  a 
bond,  in  which  the  purpose  of  the  deposit 
was  stated,  is  a  sufScient  memorandum  to 
entitle  to  costs.  Ex  parte  Bisdee,  1  Mont., 
B.  &  B.  333.     (Eng.) 

12.  A  letter  noticing  that  certain  deeds 
had  been  deposited  to  secure  a  particular 
debt,  together  with  a  subsequent  letter  re- 
questing further  accommodation,  on  the 
ground  that  the  depositary  held  ample  secu- 
rity for  the  amount  of  the  depositor's  ac- 
count, constitutes  together  a  sufilciently  de- 
finite memorandum  in  writing  of  an  equita- 
ble mortgage  for  the  whole  amount  due,  so 
as  to  entitle  the  depositary  to  his  costs. 
Expajfte  Corlett,  1  Mont.,  B.  <&  B.  689;  5 
Jwr.  555.     (Eng.) 

13.  Where  a  legal  mortgagee  petitions  for 
leave  to  bid  and  not  for  sale,  it  is  not  the 
practice  to  give  him  costs.  Ex  parte  Smith, 
13  Jur.  1044 ;  ;Sf.  P.,  ex  parte  Martelli,  6 
Jur.  352.     (Eng.) 

14.  An  order  was  made,  with  the  con- 
sent of  the  mortgagee,  of  an  estate  of  the 
bankrupt  with  a  power  of  sale,  that  it  should 
be  sold  in  the  bankruptcy.  A  petition  was 
presented  by  the  mortgagee  for  liberty  to 
bid  at  the  sale,  and  for  payment  of  the  costs 
of  the  application  out  of  the  purchase  money, 
to  which  the  assignee  assented.     Held,  that 
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he  was  not  entitled  to  such  costs,  unless  the 
assignees  would  state  that  the  petition  was 
presented  at  their  request.  Ex  parte  Danks, 
\2L.J.,Bank.^b.    (Eng.) 

15.  Where  the  mortgagee  of  a  bank- 
rupt's estate  called  on  the  commissioner  to 
dirict  a  sale,  under  Lord  Loughborough's 
order  of  March,  1794,  and  became  the  pur- 
chaser at  such  sale.  Held,  in  an  action  for 
money  paid,  brought  by  the  solicitors  to  the 
assignees,  that  he  was  liable  to  reimburse 
them  the  expenses  of  advertisements,  and 
the  commissioners  for  their  attendance  to 
perfect  such  sale,  although  the  estate  sold 
was  insufficient  to  cover  the  sum  originally 
advanced  by  such  mortgagee.  Bowles  v. 
Perring,  5  Moore,  290 ;  2  B.  <&  B.  457. 
(Eng.) 

16.  If  a  legal  mortgage  is  ordered  to  be 
sold,  the  assignees  are  entitled  to  the  rents 
to  the  time  of  sale,  unless  the  mortgagee 
makes  an  actual  entry,  or  gives  notice  to  the 
tenants  to  pay  the  rents  to  him.  Ex  parte 
Living,  2  Mont.  <&  Ayr.  223  ;  1  JDeae.  1. 
(Eng.) 

*17,  A  bankrupt  executed  a  mortgage 
with  a  power  of  sale,  subject  to  a  proviso 
that  the  power  was  not  to  be  exercised  for 
five  years,  if  the  interest  was  regularly  paid. 
Held,  that  the  mortgagee  might  have  the 
common  order  for  sale,  with  liberty  to  prove 
for  the  residue.  Ex  parte  Bignold,  3  I)eac. 
151 ;  3  Mont,  d;  Ayr.  477.     (Eng.) 

18.  Both  freehold  and  leasehold  maybe 
included  in  an  order  of  sale.  Ex  parte 
Leathes,  3  Deac.  <&  Chit.  112.     (Eng.) 

19.  A  legal  mortgagee  obtained  the  usual 
order  for  the  sale  of  the  property,  previous 
to  which  it  was  arranged  between  himself 
and  the  assignee  that  he  should  be  placed  in 
the  same  situation  as  if  he  had  given  notice 
to  the  tenants.  Held,  that  the  mortgagee 
was,  under  these  circumstances,  entitled  to 
the  crops  growing  on  the  estate  at  the  time 
of  the  order  of  the  sale.  Ex  parte  Barnes, 
3  Deac.  223  ;  3  Mont.  &  Ayr.  497 ;  2  Jwr. 
329.     (Eng.) 

20.  And  to  the  same  rents  due  since  the 
bankruptcy  and  to  the  crops.    Id. 


21.  Evidence.  Public  statements  by 
the  owner  of  property,  of  his  intent  and  pur- 
pose to  dispose  of  it,  are  competent  evidence 
that  a  subsequent  sale  of  the  property  by 
him  was  made  in  good  faith  and  without  in- 
tent to  defraud  creditors.  The  statements 
of  an  insolvent  debtor,  whether  made  before 
or  after  a  sale  alleged  to  be  fraudulent,  as  to 
the  value  of  the  property  and  of  his  other 
property,  are  admissible  against  his  assignee 
in  insolvency  to  show  that  the  sale  was  in 
good  faith.  Heywood  v.  Reed,  4  Grays' 
(Mass.)  574. 

22.  FraildTllent.  A  fraudulent  sale 
of  property  by  a  bankrupt  before  the  pass- 
age of  the  TJ.  S.  bankrupt  act  of  1867,  is 
void,  and  will  preclude  his  discharge.  In 
re  Hussman,  {Ky.')  2  N.  B.  B.  140. 

23.  Of  bankrupt's  estate  under 
act  of  1 84 1 .  Sales  of  a  bankrupt's  estate 
by  his  assignee  in  bankruptcy  under  the  late 
law  of  the  United  States,  were  valid  only 
when  authorized  by  the  court  of  bankruptcy. 
The  conveyances  of  land  in  which,  by  the 
15  th  section  of  that  law,  the  assignee  was 
bound  to  recite  a  copy  of  the  decree  of  bank- 
ruptcy, and  of  the  appointment  of  the  assig- 
nee, included  transfers  of  mortgages  of  land. 
Warren  v.  Homestead,  33  Me.  B.  256. 

24.  Bankrupt's  real  estate  only- 
passes  his  title  at  time  of  com- 
mencement of  proceedings.  The 
sale  of  a  bankrupt's  right  in  real  estate 
made  by  his  assignee  in  bankruptcy,  con- 
veys only  the  right  in  law  and  equity  which 
the  bankrupt  had  in  the  land  at  the  time 
of  the  filing  of  his  petition  to  be  decreed  a 
bankrupt.  A  right  which,  after  the  filing 
of  a  petition  to  be  decreed  a  bankrupt,  may 
be  yielded  to  the  bankrupt  by  the  waiver  of 
a  previous  forfeiture,  does  not  pass  by  tlie 
sale  in  bankruptcy.  Kittridge  v.  McLaugh- 
lin, 33  Me.  B.  327. 

25.  Of  exempt  property.  A  mar- 
shal cannot  sell  the  property  of  a  debtor 
that  is  exempt  from  levy  and  sale,  both  by 
the  state  law  and  the  U.  S.  bankrupt  law, 
although  levied  on  at  the  time  a  petition  in 
bankruptcy  is  filed.  In  re  Griffin,  (Ga.)  2 
N.  B.  B.  85. 

26.  Of  goods.    Where  A.  sold  goods 
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to  B.,  bj'  which  the  latter  was  to  pay  by-  a 
bill  at  three  months,  B. gave  a  check  on  his 
bankers  (who  were  also  the  bankers  of  A.)> 
requiring  them  to  pay  A.  on  demand  in  a 
bill  at  thi'ee  months.  A.  paid  the  check  to 
the  bankers,  and  took  no  'bill  from  them ; 
but  the  amount  was  ti-ansferred  in  the  bank- 
ers' books  from  B.'s  account  to  A.'s,  with 
the  knowledge  of  both.  The  bankers  failed 
before  the  checks  bccamedue.  It  was  held, 
that  A.  could  not  recover  the  value  of  the 
goods  against  B.  Bolton  v.  Richard,  6  T. 
M.  139  ;  1  Esp.  106.    (Eng.) 

27.  A.,  after  having  received  informa- 
tion of  the  insolvency  of  his  debtor,  accepted 
a  chattel  mortgage  on  his  stock,  subject  to  a 
.prior  mortgage,  and  the  possession  of  the 
latter  mortgagee.  Debtor,  having  been  de- 
clared a  bankrupt,  the  court  decided  that 
A.'s  mortgage  was  fraudulent,  and  could 
not  be  paid  out  of  the  sale  of  the  goods  it 
purported  to  convey.  In  re  Palmer,  (  Wis.) 
3  N.  B.  B.  74. 

38.  Sale  by  the  vendee  of  goods  pur- 
chased with  his  own  .promissory  note  at 
sixty  days,  and  left  in  the  possession  of  the 
vendor,  who  shows  them  as  the  vendee's, 
is  good  against  one,  by  the  vendor  subse- 
quently made,  in  consequence  of  the  bank- 
ruptcy of  the  vendee,  whose  vendee  may 
maintain  trover  for  them,  as  the  showing 
the  goods  by  the  vendor  operated  in  favor 
of  a  bona  fide  purchaser  as  a  delivery,  and 
put  an  end  to  the  transit.  Hunn  v.  Bowne, 
2  Gaines'  Ca^es,  38. 

29.  Of  goods,  giving  a  preference. 
If  the  purchaser  of  goods  sold  by  an  insol- 
vent debtor,  with  a  view  to  give  an  unlaw- 
ful preference,  has  reasonable  cause  to  be- 
lieve that  such  is  the  intention  of  the  seller, 
the  sale  is  void,  although  the  benefit  of  the 
preference  is  to  enure  to  a  creditor  who,  by 
reason  of  his  innocence  of  the  fraud,  can 
retain  the  payment  so  made  upon  his*debt. 
Crafts  V.  Belden,  99  Mass.  Reports,  535. 

30.  Of  goods,  -when  and  when 
hot  void.  A  fraudulent  sale  of  goods  by 
a  bankrupt  to  a  creditor,  in  order  to  keep 
up  his  sinking  credit,  to  prefer  this  one  and 
cheat  others,  is  void.  Martin  v.  Pentress, 
4  Burr,  2477.     (Eng.) 

31.  Of    goods,    when    property 
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vested  in  vendee  on.  Where  the  bank- 
rupt bought  a  parcel  of  tobacco  to  be  paid 
for  in  ready  money,  and  the  same  day  ab- 
sconded, leaving  word  at  his  house  to  receive 
the  goods,  and  they  were  left  there  without 
the  money  having  been  demanded  therefor, 
it  was  .held,  that  the  sale  was  complete  and 
vested  the  property  in  the  bankrupt.  Has- 
well  ».  Hunt,  5  T.  B.  231.    (Eng.) 

32.  Of  land,  execution  of  agree- 
ment made  previous  to  knowledge 

of  insolvency.  If  an  agreement  for  thfe 
purchase  and  sale  of  real  estate  has  been 
made  in  good  faith,  and  the  purchase  money 
paid,  but  'the  giving  of  the  deed  postponed 
merely  for  the  convenience  of  the  parties, 
the  subsequent  insolvency  of  the  vendot 
will  not  prevent  him  from  conveying  a  good 
■title  to  the  purchaser  by  a  deed  executed 
before  the  institution  of  proceedings  in  in- 
solvency, although  the  agent  of  the  latter 
who  received  the  deed  had  reason  to  belie\'e 
that  the  vendor  was  then  insolvent.  Nick- 
erson  v.  Baker,  5  Aliens'  (Mass.^  142. 

33.  Of  leasehold  premises.  Under 
12  &  13  Vicit.  c.  106,  s.  145,  a  bankrupt's 
interest  in  leasehold  property  remains  in  the 
assignees  until  they  elect  not  to  take  the 
demise.  Therefore,  where  assignees  allowed 
a  bankrupt  to  remain  in  possession  of  lease- 
hold premises,  and  pay  rent  to  the  lessor, 
l)ut  afterwards  sold  without  his  knowledge, 
held,  that  the  sale  was  valid.  Cartwright 
V.  Glover,  2  Giff.  620 ;  7  Jur.,  N.  S.  857; 
30  L.  J.,  Cham.  324  ;  9  W.  B.  408  ;  3  L. 
T.,  N.  S.  880.     (Eng.) 

34.  Of  lumber.  A  sale  of  lumber  by 
an  instrument  in  writing  on  condition  that 
the  vendor  may  repurchase  it  at  the  same 
price  on  or  before  a  certain  day,  is  not  a 
mortgage  and  need  not  be  recorded,  and  the 
right  of  property,  as  between  vendor  and 
purchaser,  passes  without  dalivery ;  and 
possession  of  part,  taken  by  the  purchaser, 
though  opposed  by  the  vendor,  before  notice 
to  the  purchaser  or  publication  of  notice  of 
proceedings  in  insolvency,  will  complete 
the  purchaser's  title  to  all  the  lumber  sold, 
as  against  the  assignee  in  insolvency  of  the 
vendor,  if  the  lumber  sold  was  not  part  of  a 
larger  lot.  Lee  v.  Kilburn,  3  Chay,  (Mass.) 
594. 
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35.  Of  mortgaged  premises.  Mort- 
gage creditors  have  a  right  to  ask  that  the 
property  mortgaged  shall  be  sold,  and  the 
proceeds  applied  to  the  payment  of  their 
debts,  and  the  assignee  on  the  other  hand 
ma}'  contest  their  claim.  Ex  parte  Christy, 
iU.S.  S.  CQZJSow.  292. 

36.  An  injunction  will  be  granted  to  re- 
strain a  mortgagee  from  selling  property  of 
the  bankrupt  where  there  is  a  doubt  as  to 
the  amount  due,  and  a  prospect  of  making  a 
more  advantageous  sale.  Foster  et  al.  v. 
Ames,  {Mass.)  2  N.  B.  B.  147. 

37.  Where  no  notice  of  the  application 
to  the  court  for  leave  to  foreclose  has  been 
given  to  the  assignee,  and  no  proof  is  made 
of  the  existence  of  the  debt  or  its  amount, 
to  grant  permission  for  a  sale  without  previ- 
ous proof  of  the  claim,  would  be  to  assume 
as  proved  the  facts  upon  which  the  right  to 
the  order  is  dependent.  Held,  that  the  mort- 
gage debt  must  be  first  proved  in  the  usual 
manner  before  the  register  in  the  bankruptcy 
proceedings.  It  must  be  proved  as  a  secured 
claim.  After  thus  proven  the  creditor  may, 
on  notice  to  the  assignee,  apply  to  court  to 
have  the  mortgaged  premises  sold.  In  re 
Frizelle,  {Mich.')  5  N.  B.  B.  119. 

38.  Of  mortgaged  property.  The 
district  court  has  power  to  authorize  the  sale 
of  mortgaged  property  discharged  of  the  in- 
cumbrances, but  such  a  sale  should  not  be 
ordered  when  the  substantial  rights  of  the 
mortgagee  will  be  injuriously  affected  by  it. 
Dwight  V.  Ames,  2  N.  B.  B.  147. 

39.  The  district  court  of  the  United 
States  sitting  in  bankruptcy  had  power  to 
decree  a  sale  of  the  mortgaged  property  of 
a  bankrupt,  and  if  there  are  more  mortgages 
than  one,  and  the  proceeds  of  sale  are  suffi- 
cient to  discharge  the  eldest  mortgage,  the 
purchaser  will  hold  the  property  free  and 
clear  of  all  incumbrances  arising  from  the 
junior  mortgage.  Houston  v.  City  Bank  of 
New  Orleans,  <JJ.  S.  S.  Ct.)  6  How.  486. 

40.  The  district  court  in  bankruptcy 
may  authorize  the  assignee  to  sell  mortgaged 
property  discharged  of  the  incumbrances, 
and  the  mortgagees  will  then  have  their 
liens  transferred  to  the  proceeds  of  sale. 
The  power  of  this  court  to  order  such  a  sale 


does  not  depend  on  section  25  of  the  U.  S. 
bankrupt  act  of  1867,  and  is  not  limited  to 
the  proviso  of  that  section,  but  may  be  exer- 
cised notwithstanding  the  mortgagee  asserts 
a  right  of  immediate  possession  of  the  goods, 
and  intends  to  bring  or  does  bring  an  action 
for  the  recovery  of  possession.  Such  a  sale 
however,  ought  not  to  be  ordered  when  the 
substantial  rights  of  the  mortgagee  are  to  be 
thereby  injuriously  affected.  It  was  the  in- 
tention of  congress  to  confer  on  the  U.  S.  dis- 
trict court  power  to  dispose  of  the  incumber- 
ed property  of  the  bankrupt  in  any  manner  it 
might  in  its  discretion  deem  best  for  the  in- 
terest of  all  concerned,  and  the  purchaser  will 
ordinarily,  take  the  property  when  sold,  free 
from  all  incumbrances,  the  lien  being  traiis- 
ferred  from  the  property  to  the  fund.  In 
re    Salmon,  (ffa.)  2  N.  B.  B.  19. 

41.  A  register  may  be  appointed  by  the 
bankruptcy  court,  a  special  custodian  of 
property  which  is  ad  ertised  for  sale  under 
a  mortgage,  and  be  directed  to  sell  the  same 
under  general  orders  19  and  21,  with  the 
authority  to  make  other  advertisements  than 
those  required  by  the  rules  of  court.  The 
order  should  designate  the  bank  in  which 
the  money  proceeds  of  the  sale  shall  be  de- 
posited, as  a  separate  fund  subject  to  the 
further  orders  of  the  court.  The  register 
may  also  be  directed  to  make  the  deed  to 
the  purchaser,  and  to  convey  title  under  the 
order  of  the  court,  free  from  certain  liens  in 
pursuance  to  section  20  of  the  act,  and  the 
lien  of  the  mortgage  will  be  transferred  from 
the  property  so  sold  to  the  proceeds  of  the 
sale.  If  advisable  in  order  to  obtain  a  bet- 
ter price  for  the  property,  an  injunction  al- 
ready granted  may  be  removed  or  modified, 
so  that  a  sale  may  be  had  under  a  judgment, 
and  the  referee  may  make  out  the  deed. 
In  re  Hanna,  {S.  B.  N.  Y.)  5  N.B  B.  292. 

42.  Of  necessaries  to  a  firm.  A 
claim  for  articles  delivered  to  a  firm  cannot 
be  excepted  from  the  operation  of  a  certifi- 
cate of  discharge  in  insolvency  on  the  ground 
that  the  articles  were  necessaries  actually 
used  in  the  families  of  the  debtors.  Drake 
V.  Bailey,  5  Allen,  (Mass.)  210. 

43.  Of  personal  property.  A  color- 
able sale  and  transfer  of  personal  property, 
although  void  as  against  the  creditors  of  the 
vendor,  do  not  amount  to  an  act  of  bank- 
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ruptay  withia  the  bankrupt  law  of  the  United 
States,  unless  executed  by  a  fraudulent  deed 
or  conveyance.  Livermore,  assignee,  v. 
Bagley,  3  Mass.  487. 

44.  Mortgaged  personal  property  mustbe 
sold  in  such  a  manner  as  to  realize  the 
largest  possible  amount.  In  re  Rosenberg, 
iS.  D,  N,  r.)  3  N.  B.  JR.  33. 

45.  Of  property.  When  a  judgment 
is  taken  against  one  who  has  taken  the  bene- 
fit of  the  insolyent  laws,  after  his  discharge, 
and  a  sale  is  made  of  land  which  was  his 
when  he  was  discharged,  under  such  judg- 
ment the  sale  is  only  of  what  interest,  if  any, 
that  remains  in  him  and  the  judgment  credi- 
tor, and  not  his  assignee  or  trustee,  is  enti- 
tled to  the  proceeds  of  the  sale.  Ebright  v. 
The  Bank,  1  Watts'  (Pa.)  B.  397. 

46.  During  the  pending  of  an  appeal  by 
an  equitable  mortgagee  from  a  decree  of 
the  court,  it  was  agreed  between  him  and 
the  assignees,  that  the  property  should  be 
sold,  and  the  proceeds  invested  by  the  as- 
signees to  abide  the  result  of  the  appeal, 
which  was  accordingly  done.  Three  years 
elapsed  before  a  final  order  was  made  in 
favor  of  the  mortgagee.  It  was  held,  that 
although  he  was  entitled  to  the  interest 
made  by  the  assignees  from  the  investment 
of  the  proceeds  of  the  sale  of  the  property, 
he  was  not  entitled  to  have  interest  calcu- 
lated on  his  debt  subsequently  to  the  date  of 
the  fiat.  Ex  parte  Pollard,  1  Mont.,  D.  & 
Z).  264.    (Eng.) 

47.  Of  property  after  commence- 
ment  of  proceedings.  A  sale  by  a 
debtor  of  his  property  made  by  him, 
after  proceedings  have  been  commenced  by 
creditors  to  have  him  adjudged  a  bankrupt, 
will  be  valid  if  the  purchaser  has  acted  in 
good  faith  and  without  notice  of  such  pro- 
ceedings.    In  re  Pratt,  {Mo.)  Unreported. 


48.  Of  property,  distribution  of 
proceeds.  The  proceeds  of  sale  by  exe- 
cution of  the  resulting  interest  of  an  insol- 
vent in  his  assigned  estate,  under  a  judg- 
ment subsequent  to  his  discharge,  go  to  the 
execution  creditor,  and  not  to  the  assignor 
of  such  debtor  for  the  property  of  his  gen- 
eral creditors.  Shaffer  v.  Child,  7  MeMiS, 
Penn.  Beports,  84. 


49.  Of  property  not  in  posses- 
sion of  marshal.  The  U.  S.  district 
court  has  no  power  to  order  the  sale  of  the 
property  as  perishable,  unless  it  is  in  the 
possession  of  the  marshal.  In  re  Metzler  & 
Cowperthwaite,   (_S.   D.  N.  Y.)  N.  B.  B. 


50.  Ofproperty,  pending  suit  for. 
Where  the  assignee  had  commenced  suit  in 
the  U.  S.  district  court  against  lien  credi- 
tors, the  court  ordered  a  sale  jointly  by  the 
assignee  and  the  referee  of  certain  mort- 
gaged property  and  the  deposit  of  the  pro- 
ceeds in  the  treasury  of  the  court,  to  await 
the  determination  of  the  suit  against  the 
said  lien  creditors.  In  re  Columbian  Metal 
Works,   (S.  D.  N  T.)  3  N.  B.  B.  18. 

51.  Of  real  estate.  The  jurisdiction 
of  the  U.  S.  district  court  to  sell  real  estate 
and  pay  off  liens  is  not  exclusive.  In  re 
Bowie,  (Md.)  1  N.  B.  B.  185,  citing  Ex 
parte  Christie,  3  How.  292 ;  Norton's  as- 
signee V.  Doyd  et  al.  3  How.  434 ;  McLean 
V.  Rockey,  3  McLean's  Bep.  235. 

52.  Of  stock  of  goods.  A  sale  of 
a  stock  of  goods  not  made  in  the  usual  and 
ordinary  course  of  business  of  the  debtor  is 
prima  faoie  evidence  of  fraud,  and  void  by 
section  35  of  the  U.  S  bankrupt  act  of  1867. 
In  re  Deane,  (Mo.)  2  N.  B.  B.'  29. 

53.  The  sale  of  property  cannot  be  or- 
dered until  it  is  in  the  possession  of  the 
marshal.  In  re  Metzler,  (S.  B.  N.  Y.)  N. 
B.  B.  Sup.  ix. 

54.  Where  a  levy  on  goods  has  been 
made  after  the  filing  of  a  voluntary  petition 
by  the  debtor,  the  title  being  vested  in  the 
assignee;  he  must  make  sale  of  such  goods 
and  deposit  the  proceeds  subject  to  what- 
ever claims  may  be  detennined  by  the  court 
to  be  a  lien  on  the  fund.  In  re  Pennington 
&  Sale,  (Miss.)  1  N.  B.  B.  157. 

55.  On  credit.  An  assignment  for  the 
benefit  of  creditors  which  directs  that  the 
assignees  are  to  convert  the  assigned  estate 
into  money  "  within  such  convenient  time  as 
to  them  shall  seem  meet,  and  as  shall  be 
most  conducive  to  all  parties  concerned,"  is 
bad  because  it  undoubtedly  authorizes  a  sale 
on  credit.  Murphy  v.  Bell,  8  Howard's  P. 
B.  468. 
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56.  Contra.  An  assignment  for  the  ben- 
efit of  creditors,  wliich  authorizes  the  assig- 
nees to  sell  and  dispose  of  property  upon 
such  terms  and  conditions  as  in  their  judg- 
ment shall  appear  best,  &c.  Held,  good,  for 
it  merely  authorizes  the  assignees  to  do  what 
the  law  imposes  upon  them  as  a  duty.  And 
a  provision  which  directs  that  the  surplus 
after  paying  the  preferred  debts  shall  be 
paid  pro  rata  to  all  the  other  creditors,  does 
not  render  the  assignment  invalid.  South- 
worth  V.  Sheldon,  7  How.  P.  It.  414. 

57.  A  provision  in  an  assignment,  au- 
thorizing the  assignees  to  take  possession  of 
the  assigned  property  "and  sell  and  dis- 
pose of  the  same,"  upon  such  terms  and 
conditions  as  in  their  judgment  may  appear 
best,  and  most  for  the  interest  of  the  parties 
concerned,  and  convert  the  same  into  money, 
does  not  authorize  a  sale  upon  credit,  and 
will  not  therefore  render  the  assignment 
void  as  hindering  or  delaying  creditors. 
Kellogg  V.  Slawson,  12  Barb.  56. 

58.  Stoppage  in  transitu.  Where 

goods  are  forwarded  under  a  contract  for 
their  sale  with  an  agreement  that  if,  on  ar- 
rival, they  prove  unsatisfactory,  they  may  be 
returned  by  the  consignee,  and  a  bill  of  sale 
thereof  is  sent  by  mail  and  received  by  him, 
but  he,  before  he  knows  of  the  arrival  of  the 
goods,  or  pays  their  price  or  the  freight 
thereon,  ascertaining  that  he  is  insolvent, 
executes  a  bill  of  sale  thereof  to  the  con- 
signor, and  delivers  it  to  a  third  person  for 
him ;  this  operates  as  a  stoppage  in  transitu 
of  the  goods,  or  a,  refusal  to  complete  the 
contract  of  sale  ;  and  the  assignee  in  insol- 
vency of  the  consignee  cannot  recover  the 
goods  or  their  value  from  the  consignor,  nor 
from  such  third  person  claiming  under  sub- 
sequent purchase  from  him,  although  such 
person  supposed  the  bill  of  sale  back  to  be 
made  by  way  of  preference.  Grout  v.  Hill, 
4  Grays'  (Mass.^  361. 

59.  A  vendor  of  cotton  in  America,  by 
direction  of  the  purchasers  in  England,  ship- 
ped the  cotton  on  board  a  vessel  belonging 
to  the  latter,  who  became  bankrupt  before 
its  arrival.  A  mortgagee  of  the  ship,  who 
happened  to  be  an  agent  of  the  vendor,  took 
possession  of  the  ship  under  his  mortgage, 
and  Sold  the  cotton  under  a  supposed  right, 
on  the  part  of  the  principal,  to  stop  it  in 


transitu,  and  the  principal  sanctioned  the 
transaction,  as  between  himself  and  his 
agent,  by  accepting  a  credit  in  account  for 
the  proceeds  of  the  cotton.  The  assignees 
of  the  purchaser  then  brought  an  action 
against  the  mortgagee  for  the  seizure,  and 
he  paid  them,  under  a  compromise,  the 
amount  for  which  the  cotton  sold.  Held, 
that  the  contract  was  not  rescinded  by  the 
seizure  of  the  cotton,  but  that  the  vendor 
was  entitled  to  prove  for  the  purchase  money. 
In  re  Humberston,  Be  Gex,  262;  8  Jur. 
675.     (Eng.) 

60.  "When  fraudulent.    A  retention 

of  the  possession  and  use  and  ostensible 
ownership  of  movable  property  after  an  ab- 
solute voluntary  sale  is  a  fraud  conclusive 
and  not  traversable  against  bona  fide  cred- 
itors. In  re  Hussman,  (£y.)  2  N.  B.  B. 
140. 

61.  The  title  of  a  second  vendee  can  only 
be  impeached  when  it  is  shotrn  that  he  par- 
ticipated in  the  fraudulent  sale  to  the  first 
vendee,  or  if  this  is  not  shown  then  it  must 
appear  that  he  purchased  with  the  knowl- 
edge that  the  sale  to  the  first  vendee  was 
fraudulent.  The  mere  fact  that  the  second 
vendee  knew  that  the  vendor  had  disposed 
of  his  entire  stock  of  goods  to  the  first  ven- 
dee out  of  the  ordinary  course  of  business, 
will  not  alone  defeat  the  title  of  the  second 
vendee  to  the  goods.  Babbitt  v.  Walbrun  & 
Co.  (Mo.)  2  C.  L.  N.  285  ;  s.  c.  4  N.  B.  B. 
30. 

62.  When  not  void.  A  sale  made  by 
a  person  contemplating  bankruptcy  is  not 
ipso  facto,  void ;  but  if  made  out  of  the  usual 
course  of  trade,  or  if  it  is  unusal  in  the  time, 
place,  price,  character  or  quantity  of  the 
goods  sold,  such  facts  as  against  the  vendee 
are  held  to  he  prima  facie  evidence  of  fraud. 
Sales  involving  all  the  elements  of  fraud  so 
far  as  the  vendor  is  concerned,  may  still 
stand  on  account  of  the  good  faith  of  the 
vendee.  In  re  Hunt,  (ij.  I. )  2  N.  B.  B. 
166. 

63.  "Without  delivery,  goods  in 
the  reputed  ownership  of  bankrupt. 
Where  a  party  having  goods  in  his  own 
warehouse  at  Liverpool  sold  them  and  gave 
to  the  vendee  a  warehouse  receipt  therefor 
in  the  words  loUowing,  "We  hold  to  your 
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order  39  pipes  &c.,  rent  free,  to  the  29th 
November  next."  The  goods  remained  un- 
paid for  and  in  the  warehouse  up  to  the  time 
the  vendee  became  bankrupt.  In  an  action 
of  trover  by  the  assignee  it  was  shown  to  be 
the  usage  at  Liverpool,  that  goods  for  which 
such  warehouse  receipts  was  so  given  were 
considerieid  as  delivered.  It  was  held,  that 
the  bankrupt  had  not  possession  of  the 
goods  as  reputed  owner,  with  the  consent  of 
the  true  owner,  within  6  Geo.  4,  c.  16,  s.  72. 
Townley  v.  Crump,  ^  A.  &  E.  58  ;  b  N.  & 
M.  606 ;  I  H.<&  W.  564.     (Eng.) 

64.  Without  d&livery,  goods  vest- 
ing in  and  not  vesting  in  assignees. 
Where  wine  which  had  been  sold  by  the 
bankrupt,  remained  in  the  bankrupt's  cellar, 
set  apart  in  a  particular  bin,  and  marked 
with  the  purchasers  seal,  and  entered  in  the 
bankrupt's  books  as  belonging  to  the  pur- 
chaser, it  was  held,  that  it  did  iiot  pass 
to  the  assignees  of  the  bankrupt  as  being  in 
his  order  and  disposition.  Ex  parte  Marra- 
ble,  1  Glyn  £  J.  402.     (Eng.) 

65.  Where  farming  produce  has  been  pur- 
chased and  the  price  paid  before  bankruptcy, 
but  it  appeared  to  be  the  custom  of  farmers 
to  leave  such  produce  upon  the  farm  of  the 
seller  until  it  was  convenient  for  the  buyer 
to  take  it  away,  it  was  held,  that  this  cus- 
tom exempted  such  produce  from  passing 
to  the  assignees  under  the  law  of  reputed 
swnership.  Jw  re  Terry,  11  W.  R.Wi;  7 
C.  T.,  N.  8.  370.     (Eng.) 

66.  Where  there  was  a  custom  that  pur- 
thasers  of  hops  should  leave  them  for  the 
purpose  of  re-sale  in  the  warehouse  of  the 
hop  merchant,  but  such  custom  was  not 
clear,  distinct  and  precise  enough  to  enable 
others  to  know  that  the  hops  so  left  were 
not  the  property  of  the  hop  merchant,  it 
was  held,  that  on  the  bankruptcy  of  the  hop 
merchant  the  hops  would  pass  to  his  assig- 
nees as  being  in  his  possession,  order  and 
disposition.  Thackwaite  v.  Cock,  3  Taunt. 
487 ;  2  Bose,  105  ;  see  White  v.  Wilks,  5 
Taunt.  176;  1  Marsh,  2.    (Eng.) 

67.  A.,  a  spirit  merchant,  sold  to  B.,  a 
wine  merchant,  several  casks  of  brandy, 
some  of  which,  at  the  time  of  the  sale,  were 
in  A.'s  own  vaults,  and  others  in  the  vaults 
of  a  warehouse  keeper.  It  was  agreed  be- 
tween the  parties  that  the  brandies  snould 


I'emain  where  they  were  until  the  vendee 
could  conveniently  remove  them.  Immedi- 
ately after  the  sale  the  vendee  marked  the 
several  casks  with  his  initials.  It  was  well 
known  among  persons  engaged  in  the  wine 
trade  at  the  place  where  the  parties  resided, 
that  this  sale  had  taken  place,  but  no  notice 
had  been  given  to  the  warehouse  keeper.  A. 
became  bankrupt  while  the  brandies  still 
remained  where  they  were  at  the  time  of  the 
purchase.  It  was  held,  that  all  the  brandies 
passed  to  the  assignees  of  A.,  as  being  in  his 
possession,  order  and  disposition,  by  the 
consent  and  permission  of  the  true  owner. 
Knowles  v.  Horsfall,  5  B.  k  A.  134.  (Eng.) 

68.  Where  A.  had  been  accustomed  to 
draw  bills  of  exchange  on  consignments 
made  by  him  to  his  agent  in  a  foreign  coun- 
try, to  be  paid  out  of  the  proceeds  of  such 
consignments,  and  0.  was  in  the  habit  of  in- 
dorsing such  bills.  After  some  of  the  bills 
so  indorsed  had  been  dishonored,  0.  request- 
ed A.  to  direct  his  agent,  in  case  he  did  not 
pay  the  drafts,  to  immediately  hand  over  to 
C.'s  agent  enough  of  A.'s  goods  to  cover  the 
amount  of  the  drafts  unpaid.  A.  agreed  to 
do  so,  but  became  bankrupt  before  the  order 
to  transfer  the  goods  reached  his  agent.  It 
was  held,  that  the  bargain  between  A.  &  0. 
did  not  operate  as  a  legal  or  equitable  assign- 
ment of  the  goods,  but  that  they  remained 
the  property  of  A.  at  the  time  of  his  bank- 
ruptcy, and  passed  to  his  assignees.  Car- 
valho  V.  Bum,  4  B.  ^  Ad.  382  ;  \  N.  &  M. 
700 ;  s.  c.  (in  error)  i  N.  &  M.  889 ;  1  A. 
<&  E.  883 ;  see  s.  c.  in  chancery,  4  Mylne 
S  C.  690;  3  Jur.  1141.    (Eng.) 


SCAYENG-ER. 

1.  Semble.  That  a  scavenger  is  not  a 
trader.  Ex  parte  Collins,  1  Bose,  373. 
(Eng.) 


SCHEDULES. 

1 .  Money  returned  in  bankrupt's  sched- 
ules as  "  cash  on  hand,"  must  be  paid  to  the 
assignee  in  voluntary  bankruptcy,  or  to  the 
marshal  as  messenger  in  involuntary  cases, 
and  a  bankrupt  who  refuses  to  do  so  will  be 
adjudged  guilty  of  contempt.  In  re  Dres- 
ser, (Ke.)  3  Jf.  S.  iS.  138. 


790 


SCHEDULES. 


2.  A  creditor  who  does  not  appear  in 
person  or  by  duly  constituted  attorney,  and 
has  proved  no  debt,  cannot  file  a  protest 
against  being  named  as  a  creditor  in  bank- 
rupt's schedules.  In  re  Altenheira,  (5.  D. 
N.Y.)N.B.B.  Sup.xix. 

3.  In  involuntary  bankruptcy,  if  bank- 
rupt is  not  ready  to  file  his  schedules  on  the 
return  day,  there  must  be  an  adjournment, 
or  if  this  is  not  done,  a  new  warrant  must  be 
i!>sued.  In  re  Schepeler,  (S.  D.  N.  Y.)  3 
N.  B.  M.  42. 

4.  Where  a  debtor  files  his  petition  and 
schedules  during  the  pendency  of  a  creditor's 
petition  upon  the  adjudication  of  bankruptcy, 
the  schedules  filed  with  the  debtor's  petition 
will  be  held  and  regarded  as  if  filed  under 
the  adjudication  of  creditor's  petition.  In  re 
Stewart,  (^Texas,')  3  N.  B.  B.  28. 

5.  A  debt  barred  by  the  statute  of  limi- 
tation where  the  bankrupt  resides  is  not  re- 
vived by  being  entered  in  the  bankrupt's 
schedules.  In  re  Kingsley,  (ilfoss.)  1  N. 
Ji.JS.  66. 

6.  A  bankrupt  must  include  in  his  .sched- 
ules, property  belonging  to  an  assignee  un- 
der an  earlier  assignment  under  the  laws  of 
the  state  of  his  residence.  In  re  Beal, 
(^MassO  2  N.  B.  B.  178. 

7.  A  bankrupt  is  bound  to  state  upon  his 
schedule  the  nature  of  the  debt  if  it  be  a 
fiduciary  one.  Should  he  omit  to  do  so  he 
would  be  guilty  of  a  fraud,  and  his  dis- 
charge will  not  avail  him,  but  if  a  creditor 
in  such  case  proves  his  debt  and  receives  a 
dividend  from  the  estate  he  is  estopped  from 
afterwards  saying  that  his  debt  was  not 
within  the  law.  Chapman  v.  Forsyth,  QU. 
S.  S.  Ct.')  2  Howard,  202. 

8.  A  party  who  owed  another  two  dis- 
tinct debts,  was  discharged  as  an  insolvent 
debtor,  having  inserted  only  one  of  these 
debts  in  his  schedule.  It  was  held,  that  he 
was  not  discharged  from  the  other  debt  and 
might  be  sued  for  it.  Leonard  v.  Baker,  15 
M.  S  W.  202 ;  10  Jicr.  226  ;  15  L.  J.,  Exch. 
177  ;  S.  P.,  Tyers  v.  Stunt,  7  ScoU,  349. 
(Eng.) 

9.  The  discharge  is  of  no  avail  to  the 


plaintilT  in  an  action  against  a  set-off,  unless 
he  explains  the  diiference  between  the 
amount  of  the  debt  inserted  in  big  sched- 
ules and  the  amount  claimed  as  set  off. 
Maile  v.  Bays,  2D.(&S.  964;  9  Jwr.  1108 ; 
14  L.  J.,  Q.  B.  231.    (Eng.) 

10.  An  insolvent  in  his  schedule  des- 
cribed a  debt  as  being  due  to  "  Messrs. 
Brown  &  Janson,  bankers,  32  Clement's- 
lane-city."  The  correct  address  of  Messrs. 
Brown  &  Janson  was  No.  32  Abchurch  lane, 
and  the  notice  of  hearing  had  been  duly 
served  at  that  place.  It  was  held,  that 
though  Messrs.  Brown  &,  Janson  denied 
having  received  it,  that  the  description  in 
the  schedule  was  sufficient.  Brown  v. 
Thompson,  17  G.  B.  245;  25  L.  J.,  C.P. 
55.     (Eng.) 

1 1 .  A  debtor  was  protected  from  paying 
a  bill  if  he  described  it  substantially  in  his 
schedule,  though  inaccurately  as  to  the 
amount  or  length  of  time  for  which  it  was 
drawn  provided  such  misdescription  was  not 
intentional  or  fraudulent.  Booth  v.  Cold- 
man,.  1  i7.  <*  JEl.  414;  5  Jur.,  N.  S.  844; 
28  L.  J.,  Q.  B.  137 ;  S.  P.,  KomiUio  v. 
Halahan,  I  B.  &  S.  279 ;  8  Jur.,  N.  S.  11 ; 
30  L.  J.,  Q.  B.  231 ;  9  TT.  iJ.  737  ;  4  i.  T., 
N.  S.  402  ■,2F.d!F.  418.     (Eng.) 

1 2.  The  final  order  was  only  a  bar  to 
actions  brought  in  respect  of  debts  men- 
tioned in  the  schedule.  Phillips  v.  Pick- 
ford,  1  i.  ilf.  d!  P.  134;  9  C.B.  459;  14 
Jur.  272;  19  L.  J.,  C.  P.  171.     (Eng.) 

1 3.  It  is  sufficient  if  judgment  debts  due 
to  firms  are  scheduled  in  the  name  of  the 
firm  without  specifying  the  individual  mem- 
bers thereof.    Anon.  N.  B.  B.  Sup.  xxvii. 

14.  A  petitioner  is  required  to  use  such 
only  of  the  forms  as  are  appropriate  to  and 
descriptive  of  the  debts  and  property  he  is 
required  to  schedule.  Anon.  N.  B.  B.  Sup. 
xxvii. 

1 5.  Amendment  of.  Where  a  bank- 
rupt amended  his  schedules  by  inserting  the 
names  of  creditors  (omitted  under  the  im- 
pression that  their  debts  were  barred  by  the 
statute  of  limitations),  the  court  decided 
that  a  new  warrant  should  issue  for  a  first 
meeting  of  creditors  to  choose  an  assignee. 
In  re  Perry,  (iV.  D.  N.  Y.)  1  iV'.  B.  B.  2. 
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1 6.  Material  additions  to  the  bankrupt's 
schedules  of  debts  or  of  property  are  not 
allowable  by  way  of  amendment  after  the 
first  meeting  of  creditors,  except  upon  such 
conditions  as  may  prevent  injustice.  In  re 
Ratcliffe,  (Fa.)  1  N.  B.  B.  98. 

17.  A  bankrupt  may  amend  his  schedules 
even  after  the  consideration  of  specifications 
in  opposition  to  his  discharge  by  order  of 
court.  In  re  Preston,  (_S.  D.  N.  T.)  3  N. 
B.  a.  27. 

18.  A  creditor  has  the  right  after  his 
claun  has  been  duly  proved  to  ask  that  pe- 
titioner amend  any  defect  in  his  petition 
or  schedule.  In  re  Jones,  (Til.)  2  N.  B.  B. 
20. 

19.  A  debtor's  schedules  containing  the 
names  of  several  newspapers  should  be  so 
amended  as  to  show  who  are  the  owners  of 
the  papers,  they  being  the  real  creditors. 
Anon.  (^N.  D.  N.  F.)  2  N.  B.  B.  53. 

20.  The  application  of  a  bankrupt  to 
amend  his  schedules  is  an  ex  parte  one  and 
the  register  is  authorized  to  allow  him  to  do 
so.  In  re  Watts,  iS.  D.  N.  Y.)  2  N.  B.  B. 
145. 

2 1 .  The  sign  "  do,"  dots  or  inverted 
commas,  cannot  be  used  in  the  schedules  by 
way  of  reference  to  indicate  anything  neces- 
sary to  be  stated.  The  register  may  order 
a  bankrupt  to  amend  his  schedules,  but  the 
order  ought  to  specify  the  respects  in  which 
they  are  defective.  In  re  Orne,  (S.  B.  N. 
r.)  N.  B.  B.  Sup.  xviii. 

22.  It  is  a  sufficient  statement  in  the 
bankrupt's  schedules  to  give  the  sum  and 
date  of  the  contracting  of  the  debt. 
Schedules  are  defective  if  they  do  not  set 
forth  the  separate  items  of  the  bankrupt's 
personal  estate,  but  they  may  be  remedied 
by  amendment  at  the  instance  of  the  bank- 
rupt. In  re  Hill,  {S.  B.  N.  T.)  N.  B.  B. 
Sup.  iv. 

23.  Where  the  bankrupt  omitted  to  in- 
clude in  schedule  B.  the  statement  of  an 
interest  in  an  estate  in  expectancy  under  a 
will;  the  court  decided  that  a  discharge 
must  be  refused  until  the  schedule  was 
amended.  In  re  Oonnell,  (S.  D.  N.  F.)  3 
N.  B.  B.  113. 


24.  The  register  may  allow  an  amend- 
ment to  the  bankrupt's  schedules  of  prop- 
erty and  liabilities  when  the  amendment  is 
uncontested.  In  re Moiiord,  (^S.  B.N.  Y.') 
N.  B.  B.  Sup.  xlvi. 

25.  Amendment  of— effect  of 
choice  of  assignee.  Where  a  bankrupt 
(after  an  assignee  has  been  chosen),  with 
leave,  has  amended  his  schedules  so  as  to 
include  a  new  creditor  it  is  not  necessary  to 
call  a  new  meeting  of  creditors  for  the  pur- 
pose of  choosing  an  assignee.  This  would 
be  contrary  to  the  spirit  and  intent  of  the 
bankrupt  act.  The  new  creditor  should 
receive  full  notice  of  the  state  of  the  case 
and  he  has  an  opportunity  under  the  U.  S. 
supreme  court  orders  to  petition  for  the  re- 
moval of  the  assignee  for  cause.  In  re  Car- 
son, (S.  B.  N.  r.)  5  Jff.  B.  B.  291. 

26.  And  forms.  The  several  forms 
specified  in  the  schedules  annexed  to  these 
orders  for  the  several  purposes  therein  sta- 
ted, shall  be  observed  and  used  with  such 
alteration  as  may  be  necessary  to  suit  the 
circumstances  of  any  particular  case.  In 
all  cases,  where,  by  the  provisions  of  the  act, 
a  special  order  is  required  to  be  made  in  any 
proceeding,  or  in  any  case  instituted  under 
the  act  in  a  district  court  of  the  United 
States,  such  order  shall  be  framed  by  the 
court  to  suit  the  circumstances  of  the  par- 
ticulai-  case,  and  the  forms  hereby  prescri- 
bed shall  be  followed  as  nearly  as  may  be, 
and  so  far  as  the  same  are  applicable  to  the 
circumstances  requiring  such  special  order. 
In  proceedings  in  equity,  instituted  for  the 
purpose  of  carrying  into  effect  the  provisions 
of  the  act,  or  of  enforcing  the  rights  and 
remedies  given  by  it,  the  rules  of  the  equity 
practice  established  by  the  supreme  court  of 
the  United  States,  shall  be  followed  as  nearly 
as  may  be.  In  proceedings  at  law  institu- 
ted for  the  same  purpose,  the  rules  of  the 
circuit  court  regulating  the  practice  and  pro- 
cedure in  cases  at  law,  shall  be  followed  as 
nearly  as  may  be.  JBut  the  court,  or  the 
judge  thereof,  may,  by  special  rule  in  any 
case,  vary  the  time  allowed  for  return  of  pro- 
cess, for  appearance  and  pleading,  and  for 
taking  testimony  and  publication,  and  may 
otherwise  modify  the  rules  for  the  prepara- 
tion of  any  particular  case  so  as  to  facilitate 
a  speedy  hearing.  General  Order  JVb.32, 
Sup.  Ct.  U.  S. — In  bankruptcy. 
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27.  Description  of  debt  in.  As  to 
what  is  an  insufficient  description  of  debt 
arising  on  bills  of  exchange  in  a  particular 
instance.  Symons  v.  May,  6  Exch.  707; 
20  L.  J.,  Exch.  414.     (Bng.) 

28.  Excepted  property.  An  insol- 
vent seeking  to  except  his  wearing  apparal, 
bedding,  and  other  necessaries,  and  his 
working  tools  and  implements,  under  the 
value  of  20Z.,  from  the  operation  of  7  &  8 
Vict.  c.  96,  s.  9,  must  in  his  schedule  have 
specified  each  article  and  its  value.  Taylor 
V.  Roberts,  IH.  <&  M.  96.     (Eng.). 

29.  Under  1  &  2  Vict.  c.  110,  s.  37,  it 
was  not  a  condition  on  the  non  vesting  in  the 
assignee  of  the  excepted  articles  of  the  insol- 
vent, not  exceeding  the  value  of  20Z.,  that 
those  articles  should  be  specified  by  him  in 
his  schedule.  Willsmer  v.  Jacklin,  \  B.  & 
S.  641 ;  8  Jur.,  N.  S.  96 ;  31  L.  J.,  Q.  B. 
1;  10    W.  B.   12;    5  L.   T.,  N.  S.  252. 

30.  Fictitious  insertion  in.  On  an 
indictment  against  a  bankrupt  for  fraudu- 
lently concealing  and  disposing  of  goods,  and 
fraudulently  omitting  transactions  and  inser- 
ting fictitious  transactions  in  his  schedules, 
the  jury  is  to  judge  of  the  intent,  in  such  in- 
stances, from  the  general  character  of  the 
transactions,  as  disclosed  in  the  whole  of  the 
evidence,  and  to  consider  whether  it  indi- 
cates a  scheme  and  design  on  the  part  of 
the  debtor  to  obtain  the  benefit  of  the  bank- 
ruptcy law,  and  relieve  himself  from  his  lia- 
bilities, without  making  an  honest  disclo- 
sure and  surrender  of  his  property  fdr  the 
benefit  of  his  creditors.  Eeg.  v.  Manser,  4 
F.  &F.Ab.    (Eng.) 

31.  Imperfect.  If  it  be  apparent  from 
the  papers  that  the  true  cause  and  consider- 
ation of  the  alleged  indebtedness  of  an  in- 
solvent debtor  to  a  creditor  are  not  set  forth 
in  the  schedule  annexed  to  his  petition  as 
the  statute  requires-,  this  is  a  matter  proper 
for  the  consideration  and  determination  of 
the  judge  who  hears  the  petition.  The  Peo- 
ple exrel.  Stryker®.  Stryker,  24  Barh.  649. 

32.  S.  &  P.  made  an  assignment  for  the 
benefit  of  creditors,  giving  pj-eferences  ac- 
cording to  schedule  B.  of  "  all  and  singular 
the  lands,  tenements,  &c."  situate  within 
the  state  of  New  York,  and  all  the  goods, 


chattels,  &c.,  and  property  of  eyerj  name 
and  nature  of  the  said  S.  &  F.  more  partic- 
ularly enumerated  and  described  in  the 
schedule  hereto  annexed,  marked  "Schedule 
A,"  in  trust  that  the  assignees  should  take 
possession  and  sell  and  dispose  of  the  same, 
upon  such  terms  and  conditions  as  in  their 
judgment  they  may  think  meet,  &c.,  "  and 
convert  the  same  into  money."  The  assign- 
ment consisted  of  separate  sheets  not  at- 
tached together  when  it  was  executed.  S. 
himself  drew  schedule  A,  which  was  on  a 
separate  sheet;  and  there  was  no  evidence 
that  F.  ever  saw  it.  Afterwards  the  several 
sheets,  exciting  schedule  A,  were  wafered 
together,  and  sent  to  the  clerk's,  office  to  be 
recorded ;  the  attorney  who  drew  the  pa- 
pers still  retaining  schedule  A.  After  the 
making  of  a  contract  for  the  sale  of  the  as- 
signed property,  by  the  assignees,  and  a 
levy  thereon  by  a  creditor,  and  the  com- 
mencement of  a  suit  by  the  purchasers 
against  the  sheriff,  schedule  A.  was  at- 
tached to  the  assignment.  Held,  that  the 
schedule,  containing  a  specification  of  the 
property  conveyed  would  have  controlled 
and  limited  the  general  words  of  the  assign- 
ment ;  that  such  schedule  not  being  an- 
nexed, the  assignment  was  insensible,  and 
as  against  creditors,  did  not  convey  the 
property  to  the  assignees.  Moir  et  al.  v. 
Brown,  14  Barh.  39. 

33.  An  insolvent  debtor  inserted  a  cred- 
itor in  his  schedule,  but  by  mistake  and 
without  fraud  stated  the  debt  to  be  Zl., 
whereas,  in  fact,  it  was  71.  It  was  held, 
that  inasmuch  as  the  creditor  was  thereby 
deprived  of  notice  to  be  given  to  creditors 
for  51.,  and  upwards,  under  1  &  2  Vict.  c. 
110,  s.  71,  this  was  not  a  case  within  the 
protection  of  the  3d  section,  and  the  debtoi-'s 
discharge  was  no  bar  to  an  action  for  this 
debt.  Hoyles  v.  Blore,  14  M.  d;  L.  387 ;  15 
L.  J.,  Exch.  28.     (Eng.) 

34.  A  party  having  become  security  for 
another  person  to  the  plaintiffs,  became  in- 
solvent and  obtained  his  discharge.  In  the 
list  of  creditors  in  his  schedule,  he  described 
the  plaintiffs  as  Birchring  &  Parmeter, 
brewers,  Runham,  Norfolk,  their  names  and 
descriptions  being  Bircham  &  Parmeter, 
brewers,  Beepham,  Norfolk.  Runham  is  a 
small  village  thirty-five  miles  distant  from 
Reepham,  and  in  another  post  delivery.  The 
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plaintiffs  never  received  any  notice  whatso- 
ever of  the  insolvency.  It  was  held,  that 
the  inaccuracy  was  substantial  misdescrip- 
tion ;  and  therefore  there  was  no  full  and 
true  description  of  the  plaintiffs  in  the 
schedules  as  required  by  the  act,  and  that 
the  debtor  was  not  discharged  from  the  debt. 
Bircham  v.  Walker,  1  L.  T.,  N.  S.  191. 
(Eng.) 

35.  Omissions  in.  Creditors  names 
omitted  from  the  bankrupt's  schedules  with 
their  consent  does  not  prevent  him  from  ob- 
taining his  discharge.  In  re  Needham, 
(Jfass.)  2  N.  B.  B.  124. 

36.  Where  a  d  ed  of  real  estate  was 
made  in  fraud  of  creditors,  prior  to  the 
passage  of  the  bankrupt  act,  and  such  estate 
omitted  from  the  schedule,  the  fraud  upon 
the  act  consisted  not  in  making  the  deed, 
but  in  omitting  to  return  the  property. 
Peterson  v.  Speer,  29  Penn.  B.  478. 

37.  An  omission  by  an  insolvent  debtor 
of  a  large  proportion  of  his  creditors  from 
his  schedule,  if  not  done  wilfully  and  fraud- 
ulently, will  not  of  itself  avoid  a  discharge. 
Williams  v.  Coggeshall,  11  Cush.  (Mass.) 
442. 

38.  A  shareholder  in  a  company,  in 
respect  to  which  a  winding  up  order  was 
made,  applied  for  his  discharge  in  India  un- 
der the  Indian  insolvent  act,  but  did  not 
name  the  company  in  his  schedule.  After 
he  had  obtained  his  discharge;  his  name  was 
placed  on  the  list  of  contributories,  and  a 
call  was  made.  It  was  held,  that  his  name 
must  be  removed  from  the  list,  and  that  he 
■was  not  liable  to  the  call.  Ex  parte  Par- 
bring,  7  Jur.,  N.  S.  503 ;  30  L.  J.,  Chanc. 
513;  4  L.  T.,   N.  S.   62;  9    W.  B.  470. 

39.  Where  a  certificate  of  discharge  was 
duly  granted  to  a  bankrupt,  and  within  the 
limited  term  of  two  years,  creditors  whose 
debts  were  provable  against  the  bankrupt's 
estate  applied  to  have  his  discharge  anuUed 
and  set  aside  on  the  grounds  that  he  had 
wilfully  sworn  falsely  in  his  affidavit  an- 
nexed to  his  schedules,  and  knowing  the 
residence  of  those  creditors  and  his  liability 
to  them,  he  did  not  include  their  names  and 
claims  therein.  Held,  that  the  court  finding 
the  act  as  charged  fully  proven,  and  that  the 
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same  was  a  material  fact  concerning  the 
debt,  and  that  the  creditors  had  no  knowl- 
edge Of  the  commission  thereof  until  after 
the  granting  of  the  discharge,  judgment 
should  be  granted  in  favor  of  the  creditors, 
and,  therefore,  the  discharge  annulled  and 
set  aside.  In  re  Herrick,  (S.  D.  N.  F.)  5 
N.  B.  B. 

40.  Where  one  who  petitioned  for  pro- 
tection had  omitted  a  debt  from  his  schedule, 
with  the  knowledge  and  consent  and  through 
the  contrivance  and  procurement  of  the 
party  to  whom  it  was  owing,  the  debt  was 
barred.  Wilkin  v.  Manning,  9  Exch.  575 ; 
2  G.  L.  B.  573 ;  18  Jur.  271 ;  23  L.  J., 
Exch.  174.     (Eng.) 

41.  The  omission  of  a  creditor's  name 
from  the  bankrupt's  schedules,  does  not  dis- 
charge the  debt  of  that  creditor,  if  bankrupt 
does  obtain  his  discharge.  Barnes  v.  Moore, 
(Ohio,)  2  N.  B.  B.  174. 

42.  Showing  claim  makes  dis- 
charge good.  The  discharge  of  an  in- 
solvent debtor  from  a  debt  in  respect  of 
which  he  had  accepted  a  bill  of  exchange, 
was  no  discharge  as  to  the  bills  in  the  hands 
of  a  third  person,  unless  the  holder's  name 
was  inserted  in  the  schedule,  or  stated 
therein  that  he  was  unknown.  Beck  v. 
Beverly,  11  M.  &  W.  745 ;  S.  P.,  Lambert 
V.  Smith,  11  C.  B.  358  ;  2  L.,  M.  &  P.  446; 
28  L.  J.,  C.  P.  195.    (Eng.) 


SCHOOLMASTER. 

1 .  A  schoolmaster  buying  books  and  shoes, 
and  selling  them  at  an  advanced  price  to  hia 
scholars,  is  not  a  trader.  Valentino  o 
Vaughan,  Peake,  76.    (Eng.) 


SCRIVENERS. 

1.  A  scrivener  within  the  bankrupt  law 
is  one  who,  with  an  intention  thereby  to  get 
a  living,  receives  into  his  custody  other 
men's  money,  to  be  laid  out  on  their  account 
according  to  the  purpose  for  which  it  is  de- 
posited. The  mode  of  his  remuneration, 
whether  by  procuration  fees,  by  a  charge 
for  commission  or  otherwise  is  a  circumstance 
immaterial ;  the  actual  deposit  of,  and  com- 
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plete  control  over  the  money  of  others  till 
invested,  and  the  intention  thereby  to  get  a 
living,  being  the  essence  of  this  species  of 
trading.  Ex  parte  Malkin,  2  Bose,  27 ;  2 
Ves.  (6  B.  31.     (Bng.) 

2.  Again,  a  scrivener  has  been  held  to  be 
a  person  entrusted  with  the  money  of  his 
employer,  and  who,  for  commission,  finds  a 
borrower.  Ex  parte  Bath,  1  Mont.  82 ;  S. 
P.,  Feo  V.  Allen,  3  Dougl.  214.     (Eng.) 

3.  An  attorney  is  not  necessarily  a  scriv- 
ener. Ex  parte  MaXkin,  2  Ves.  <&  B.  175. 
(Eng.) 

4.  Unless  he  has  been  in  the  habit  of  hav- 
ing money  deposited  with  him  for  the  pur- 
pose of  laying  it  out  on  securities.  Adams 
V.  Malkin,  3  Camp.  534 ;  see  Hurd  v. 
Brydges,  Holt,  654.     (Bng.) 

5.  An  attorney  does  not  become  a  scriv- 
ener, liable  to  be  made  a  bankrupt  by  lend- 
ing the  money  of  clients  and  charging  a  pro- 
curation fee  to  the  borrowers.  Lott  «.  Mill- 
ville,  ZN.  &  G.4.0;  3  Scott,  N.  B.  346;  9 
D.  P.  C.  882;  5  Jur.  436.    (Eng.) 

6.  A  transaction  in  which  an  attorney 
calls  in  and  receives  the  money  of  a  client, 
and  retains  the  money  in  his  possession,  pay- 
ing interest  to  that  client  upon  the  amount, 
is  not  a  trading  as  a  money  scrivener.  A 
scrivener  is  one  whose  trade  is  to  procure  loans 
for  such  persons  as  want  to  borrow  money, 
and  investments  for  those  who  wish  to  lend, 
who  charge  procuration  fees  for  his  work. 
But  in  order  to  bring  him  within  the  stat- 
utes, so  as  to  be  liable  to  be  a  bankrupt,  he 
must  be  one  whose  business  is  (as  a  general 
means  of  obtaining  a  livelihood)  to  receive 
other  men's  monies  or  estates,  for  the  pur- 
pose of  so  laying  them  out  in  securities. 
Where  an  attorney  was  in  the  habit  of  hav- 
ing the  money  of  his  clients  deposited  with 
him  to  lay  out  for  them  upon  mortgage,  and 
received  from  others  a  compensation  or  gra- 
tuity for  procuring  loans  of  money  for  them, 
besides  his  charge  for  preparing  the  mort- 
gage securities,  he  was  held  to  be  a  trader 
as  a  money  broker  and  a  person  receiving 
other  men's  monies  into  his  trust  or  custody, 
whether  or  not  he  might  be  considered  liable 
to  the  bankrupt  law  as  a  banker  or  scrivener. 
Ex  parte  Gem,  2  Mont,  D.  <&  1).  99  ;  & 
Jur.  683.     (Eng.) 


7.  A  partner  in  a  firm  of  two  solicitors 
received  monies  belonging  to  the  sister  of  the 
other  for  investment  and  in  a  few  instances 
without  any  special  security  having  been 
arranged.  The  usual  charges  of  an  attorney 
or  solicitor  were  alone  made  upon  the  trans- 
actions. Held,  not  to  amount  to  trading  as  a 
scrivener.  Ex  parte  Dufour,  2  De  G., 
Mac.  &  G.  246 ;  21  L.  J.,  Bank.  38 ;  see 
Hannan  v.  Johnson,  2  El.  d;  Bl.  61 ;  3  0.  (£ 
K.  272 ;  17  Jur.  1096 ;  22  L.  J.,  Q.  B.  297. 
(Bng.) 

8.  An  attorney  employed  to  receive  money 
and  pay  it  to  the  clients  account,  paid  it  to 
his  own,  and  on  the  client  bringing  an  action 
vexatiously  defended  it,  and  filed  a  bill 
(which  was  dismissed)  to  restrain  execu- 
tion. He  was  afterwards  found  bankrupt 
as  a  scrivener.  Held,  that  the  conduct  of 
the  bankrupt  was  not  conduct  as  a  scrivener 
so  as  to  be  capable  of  being  regarded  in  re- 
ference to  the  allowance  of  his  certificate. 
Ex  parte  Spicer,  ZBeG.(&  S.  601 ;  14  Jur. 
30.     (Bng.) 

9.  On  an  indictment  against  an  attorney 
for  not  surrendering  to  the  fiat.  Held,  that 
he  was  liable  to  be  made  a  bankrupt  as  a 
scrivener,  it  being  shown  that  in  one  or 
more  instances  he  had  acted  as  such  in  pro- 
curing loans  of  and  lending  other  persons' 
money  out  on  interest,  and  that  one  such 
instance  being  shown,  it  might  be  presumed 
that  he  carried  on  business  until  the  contrary 
was  shown.  Reg.  v.  Hughes,  1  F.  d;  F. 
726.     (Eng.) 


SECOND   BANKRUPTCY. 

1 .  The  debtor,  on  voluntary  petition,  was 
adjudicated  a  bankrupt  on  the  17th  of  Feb- 
ruary, 1868,  but  neglected  to  make  applica- 
tion for  final  discharge  until  the  3d  of  May, 
1869.  It  appearing  to  the  court  that  no  as- 
sets had  come  to  the  hands  of  the  assignee, 
and  that  the  application  for  discharge  was 
not  made  within  one  year  from  the  date  of 
adjudication,  his  discharge  was  refused. 
The  debtor  afterwards  filed  a  new  petition 
in  bankruptcy,  and  was  adjudged  a  bank- 
rupt, and  on  motion  of  the  creditors  to  va- 
cate the  adjudication  and  strike  the  petition 
from  the  file,  held,  that  the  refusal  of  the 
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court  to  grant  a  discharge  upon  that  ground 
was  no  bar  to  the  new  proceedings.  In  re 
Farrell,  (iV.  J.)  5  N.  B.  B.  125. 


SECOND   MEETING   OF 
CREDITORS. 

1 .  And  the  assignee  shall  then  report,  and 
exhibit  to  the  court  and  to  the  creditors, 
just  and  true  accounts  of  all  his  receipts  and 
payments,  verified  by  his  oath ;  and  he  shall 
also  produce  and  file  vouchers  for  all  pay- 
ments for  which  vouchers  shall  be  required 
by  any  rule  of  the  court ;  he  shall  also  sub- 
mit the  schedule  of  the  bankrupt's  creditors 
and  property,  as  amended,  duly  verified 
by  the  bankrupt,  and  a  statement  of  the 
whole  estate  of  the  bankrupt,  as  then  ascer- 
tained, of  the  property  recovered,  and  of  the 
property  outstanding,  specifying  the  cause 
of  its  being  outstanding,  also  what  debts  or 
claims  are  yet  undetermined,  and  stating 
what  sum  remains  in  his  hands.  Section  27 
U.  S.  bankrupt  act,  1867. 

2.  Whenever  any  bankrupt  shall  apply 
for  his  discharge  within  three  months  from 
the  date  of  his  being  adjudged  a  bankrupt, 
under  the  provisions  of  the  29th  section  of 
the  act,  the  court  may  direct  that  the  sec- 
ond and  third  meetings  of  creditors  of  said 
bankrupt,  required  by  the  27th  and  28th 
sections  of  said  act,  shall  be  had  on  the  day 
which  may  be  fixed  in  the  order  of  notice 
for  the  creditors  to  appear  and  show  cause 
why  a  discharge  should  not  be  granted  such 
bankrupt ;  and  the  notices  of  such  meeting 
shall  be  sufBcient  if  it  be  added  to  the  notice 
to  show  cause,  that  the  second  and  third 
meetings  of  said  creditors  shall  be  had  be- 
fore the  register  upon  the  same  day  that 
cause  may  be  shown  against  the  discharge, 
or  upon  some  previous  day  or  days.  Genr- 
eral  Order  No.  25,  Sup.  Ct.  U.  S. — In  Bank- 
ruptcy. 

[In  the  southern  district  of  New  York  se- 
cond and  third  meetings  are  required  only 
where  there  are  assets.    1  N.  B.  JR.  26.] 


SECRETING  DEBTOR. 

1.  And  if  it  shall  appear  that  there  is 
probable  cause  for  believing  that  the  debtor 
is  about  to  leave  the  district,  or  to  remove 


or  conceal  his  goods  and  chattels  or  his  evi- 
dence of  property,  or  make  any  fraudulent 
conveyance  or  disposition  thereof,  the  court 
may  issue  a  warrant  to  the  marshal  of  the 
district,  commanding  him  to  arrest  the  al- 
leged bankrupt  and  him  safely  keep,  unless 
he  shall  give  bail,  •to  the  satisfaction  of  the 
court,  for  his  appearance  from  time  to  time, 
as  required  by  the  court,  until  the  decision 
of  the  court  upon  the  petition,  or  the  further 
order  of  the  court,  and  forthwith  to  take 
possession  provisionally  of  all  the  property 
and  effects  of  the  debtor,  and  safely  keep 
the  same  until  the  further  order  of  the  court. 
Section  40  U.  S.  bankrupt  act,  1867. 


SECURITY. 

1.  After  a  valid  inspectorship  deed  had 
been  executed  and  registered,  the  court 
ought  not,  at  the  instance  of  a  non-assenting 
creditor,  taking  out  a  trader  debtor  sum- 
mons, to  require  the  debtor  to  enter  into  a 
bond  for  payment  of  the  amount  of  the  debt, 
Ex  parte  Watson,  35  X.  J.,  Bank.  41 ;  14 
L.  T.,  N.  8.  243.     (Eng.) 

2.  A  trader  and  a  firm  of  traders,  having 
agreed  to  assist  by  mutual  advances,  the 
following  dealings  took  place  between  them  : 
The  trader  delivered  to  the  firm  several  ac- 
ceptances and  a  quantity  of  wool,  and  pro- 
cured hills  of  exchange,  drawn  by  the  firm, 
to  be  accepted  by  strangers,  on  the  trader's 
indemnity.  He  also  made  payments  on  ac- 
count of  the  firm.  The  firm,  on  their  part, 
advanced  to  him  cash  to  the  amount  of 
5,0002.,  and  delivered  to  him  several  accept- 
ances, exceeding  the  amount  of  the  accept- 
ances delivered  and  procured  by  the  trader, 
as  above  mentioned.  By  a  contemporaneous 
memorandum,  signed  by  the  trader,  he 
stated  that  he  had  consigned  the  wool,  in 
consideration  of  the  advance  of  5,000Z.,  and 
that  the  firm  was  to  be  at  liberty  to  sell  it, 
if  he  should,  when  called  upon,  reimburse 
their  advances.  The  acceptances  were 
chiefly  those  of  strangers.  It  appeared  that 
the  wool  was  deposited,  in  pursuance  of  an 
agreement,  that  it  was  to  be  a  security  for 
all  the  advances  made  by  the  firm,  and 
there  was  nothing  to  show  that  the  cash  re- 
ceived by  the  firm  upon  the  discount  of  the 
acceptances  received  by  them  from  and  on 
the  indemnity  of  the  trader  did  not  exceed 
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the  cash  advance  of  5,000Z.  On  the  affairs  of 
the  Ann  and  of  the  trader  being  wound  up, 
under  arrangements  analogous  to  the  bank- 
rupts of  law,  held,  that  the  holders  of  the 
bills,  delivered  by  the  firm  to  the  trader, 
were  entitled  ratably  to  the  proceeds  of  the 
wool  according  to  the  principle  of  ex  parte 
Waring,  19  Ves.  345.  Ex  parte  Ackroyd, 
3  De  6?.,  F.  <&  J.  726.     (Eng.) 

3.  M.  borrowed  money  from  a  company, 
for  which  he  accepted  and  gave  to  them 
bills  of  exchange,  and  deposited  shares  as  a 
collateral  security.  When  the  bills  became 
due,  M.  wished  the  loan  continued,  and  the 
managing  director  of  the  company  sent  him 
for  acceptance  fresh  bills,  with  a  letter  stating 
them  to  be  in  place  of  those  falling  due.  M. 
accepted  the  new  set  of  bills  on  that  footing. 
After  this  M.  died  insolvent,  and  the  com- 
pany was  ordered  to  be  wound  up,  and  was 
admitted  to  be  utterly  insolvent.  Both  set 
of  bills  had  been  negotiated,  and  were  out- 
standing. The  holders  of  the  first  set  of 
bills  applied  to  have  such  first  set  paid  by 
means  of  the  deposited  shares,  on  the  prin- 
ciple of  ex  parte  Waring,  19  Ves.  345. 
Held,  that  ex  parte  Waring  did  not  apply  in 
favor  of  the  holders  of  the  flrSt  set  of  bills, 
for  that  the  company,  after  receiving  the  new 
bills  in  place  of  the  old  ones,  were  bound  to 
indemnify  M.  against  the  old  ones,  and  had 
no  right  to  apply  his  shares  in  payment  of 
them.  In  re  General  Rolling  Company, 
ex  parte  Alliance  Bank,  4  L.  B.,  Ch.  423  ; 
38  L.  J.,  Chanc.  714.     (Eng.) 

4.  At  time  of  bankruptcy.  Judg- 
ment was  entered  up  on  a  warrant  of  attor- 
ney giyen  by  two  joint  traders,  and  a  fi.  fa. 
issued  returnable  on  the  2d  May.  On  the 
first  of  that  month  the  sheriff 'sofScer  re- 
ceived from  the  defendant  the  money  direct- 
ed to  be  levied.  On  the  2d  May,  one  of  them 
committed  an  act  of  bankruptcy,  and  the 
other  on  the  5th.  On  the  11th  a  commission 
of  bankruptcy  issued ;  and  on  the  19th  the 
sheriff"  paid  over  the  money  to  the  execution 
creditor.  In  an  action  by  the  assignees,  it 
was  held,  that  the  creditor  was  entitled  to 
return  it,  not  being  a  creditor  having  a  secu- 
rity at  the  timn  of  the  bankruptcy.  Morland 
V.  Pellatt,  8  B.d!  G.  722;  2  M.  <&  B.  Ul. 
(Eng.) 

5.  Bills  as  collateral.    A.  owedB. 


2172.,  and  to  secure  the  amount  deposited, 
with  him  bills  to  the  amount  of  l,158i 
drawn  by  A.  and  accepted  by  0.  A.  and  0. ; 
both  became  bankrupt.  Held,  that  B. 
might  prove  the  fuU  amount  of  the  bills  un  ■ 
der  the  fiat  against  C,  but  not  to  receive 
dividends  beyond  2271.  Ex  parte  Philips, 
1  Mont.,  D.  &  D.  232.     (Eng.) 

6.  By  assignee.  An  assignee  chosen 
by  a  majority  in  number  and  amount  of  the 
creditors  of  a  bankrupt,  may  be  required  to 
give  reasonable  security  on  application  of  a 
creditor  in  a  proper  case.  In  re  Eernberg, 
(S.  B.  N.  r.)  2  N.  B.  B.  114. 

7.  By  attachment.  A  creditor's  lien 
by  attachment  is  good  if  the  attachment  was 
levied  more  than  four  month's  prior  to  the 
commencement  of  bankruptcy  proceedings 
by  or  against  the  debtor.  Bowman  v.  Hard- 
ing, (^Me.)  4  N.  B.  B.  5. 

8.  An  attachment  of  property  on  mesne 
process,  is  a  lien  or  security  on  property 
valid  by  the  laws  of  this  state,  and  is  there- 
fore within  s.  2  of  the  U.  S.  bankrupt  act  of 
1841,  which  provides  that  such  lien  or  se- 
curity shall  not  be  destroyed  or  impaired  by 
anything  in  that  act  contained.  Davenport 
V.  Tilton,  10  Met.  (Mass.)  320. 

9.  By  chattel  mortgage.  A  chattel 
mortgage  given  to  secure  the  payment  of 
borrowed  money,  even  though  part  of  the 
consideration  was  for  money  loaned  some- 
time previous  to  the  giving  of  the  security, 
will  be  held  to  be  valid  where  no  suspicion 
of  complicity  or  knowledge  of  insolvency  of 
debtor  rests  upon  mortgagee.  In  re  ilosen- 
berg,  3  N.  B.  B.  33. 

10.  By  deed,  when  not  a  fraudu- 
lent preference.  A  trader  being  in- 
debted to  the  defendant  upon  a  balance  of 
account  for  goods,  and  being  pressed  for 
payment,  as  an  inducement  for  forbearance, 
executed  a  deed  by  which  he  mortgaged  to 
the  defendant  the  public  house  in  which  he 
carried  on  his  business,  and  assigned  to 
him  his  trade  and  other  fixtures,  with  a 
covenant  for  payment  with  interest  by  in- 
stalments, the  period  of  payment  extending 
over  several  months,  and  a  proviso  that,  on 
payment  of  the  instalments,  the  deed  was 
to  be  void,  but  on  default  the  defendant 
might  enter  and    sell.    He   continued   his 
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business,  receiving  supplies  of  goods  and  ad- 
vances from  the  defendant,  and  making 
various  payments  to  creditors,  until  he  be- 
came bankrupt.  It  was  held,  that  the  deed 
was  not  void  as  a  fraudulent  preference,  for 
even  if  made  in  contemplation  of  bankruptcy, 
it  was  not  voluntary,  but  procured  by  pres- 
sure on  the  part  of  the  defendant.  Hale  v. 
Allmitt,  18  a  B.  505 ;  2  Jur.,  N.  S.  904 ; 
25  L.  J.,  0.  P.  267.     (Eng.) 

11.  By  delivery  of  goods,  -when 
and  -when  not  a  fraudulent  prefer- 
ence. Where  a  trader  delivered  goods  as 
security  to  the  defendant,  who  was  under 
acceptances  for  him  not  yet  due,  and  it  ap- 
peared that  such  delivery  was  not  voluntary 
on  the  trader's  part,  but  made  in  consequence 
of  the  urgency  of  the  defendant,  it  is  imma- 
terial to  consider  whether  or  not  the  trader 
had  his  bankruptcy  in  contemplation  at  the 
time ;  nor  will  the  transaction,  if  bona  fide 
and  not  colorable,  be  impeached  by  the 
secrecy  with  which  the  delivery  was  made 
by  the  trader,  in  order  to  save  his  own 
credit  in  the  view  of  the  world.  Crosby  v. 
Crouch,  11  Hast,  256 ;  2  Camp.  166.  (Eng.) 

12.  By  deposit.  An  agreement  was 
entered  into  for  the  purchase  of  4,000  tons 
of  iron  rails,  at  I'Zl.  12s.  6d.  per  ton,  ac- 
cording to  a  section,  to  be  delivered  by  the 
1st  of  November,  1846  ;  and  11,500Z.  was  to 
be  paid  by  the  puichaser  by  way  of  deposit. 
According  to  the  custom  of  the  tiade,  this 
deposit  was  to  be  retained  by  the  seller  as  a 
security  against  any  damages  from  the  non- 
performance of  the  contract.  The  deposit 
was  paid  in  bills  of  excliange.  In  June, 
1846,  the  purchaser  became  bankrupt.  On 
the  bills  becoming  due,  they  were  dishon- 
ored. Held,  that  the  vendors  were  entitled 
to  prove  upon  two  of  the  bills  remaining  in 
their  hands.  Ex  parte  Bolckow,  Z  De  G.  d; 
(5.656.    (Eng.) 

1 3.  Where  a  bankrupt,  seven  days  before 
his  bankruptcy,  deposited  a  bill  by  way  of 
security  with  a  party,  without  indorsing  it, 
for  a  valuable  consideration,  an  order  was 
made  that  the  bankrupt  should  indorse  it, 
no  question  being  raised  as  to  its  being  a 
fraudulent  preference.  Ex  parte  Rhodes,  2 
Deac.  394;  3  Mont.  &  Ayr.  207.    (Eng.) 

14.  By  garnishee.  A  garnishee  was 


ordered  under  17  &  18  Vict.  c.  125,  s.  63,  to 
pay  a  plaintiff's  judgment  debt  forthwith, 
or  execution  to  issue.  The  order  was 
served  and  payment  demanded,  but  subse- 
quently and  before  payment  or  execution, 
the  judgment  debtor  became  bankrupt. 
Held,  that  the  plaintiff  was  only  a  creditor 
having  security  for  his  debt  withia  12  &  13 
Vict.  c.  125,  s.  184;  that  such  security  was 
not  such  a  lien  as  was  protected  by  the  ex- 
ception in  that  section,  and  that  he  was  not 
entitled  to  the  amount  of  his  judgment  debt 
in  the  garnishee's  hands  as  against  the 
assignees  in  bankruptcy  of  the  judgment 
debtor.  Filbury  v.  Brown,  6  Jur.,  N.  8. 
1151;  9  W^B.  147;  3  L.  T.,  N.  S.  380. 
(Eng.) 

15.  By  judgment.  A  confession  of 
judgment  given  by  a  debtor  as  security  for 
borrowed  money  given  before  he  became  insol- 
vent is  valid.  Judgments  obtained  against  an 
insolvent  debtor  by  creditors  who  were  not 
fully  aware  of  his  condition  are  good  against 
his  assets.  In  re  Wright,  (N.  J.)  2  N.  B. 
JR.  155 ;  citing  Buckingham  v.  McLean,  13 
Hmo.  150 ;  Merchants'  Nat.  Bank  of  Has- 
tings V.  Truax,  1  iV.  B.  B.  141. 

16.  By  mortgage, -when  void.  To 
render  a  mortgage  void  under  the  35th  sec- 
tion of  the  bankrupt  act,  it  is  not  necessary 
that  the  debtor  knew  or  believed  himself  in- 
solvent ;  the  section  treats  of  insolvency  as 
a  condition  of  fact,  not  of  belief,  and  with 
knowledge  of  which  and  its  consequences  he 
is  chargeable  in  law.  It  follows,  as  a  logical 
sequence,  that  when  a  man  insolvent  in  fact 
gives  a  mortgage  to  one  existing  creditor,  he 
does  so  with  a  view  to  give  him  a  preference. 
The  bankrupt  law  of  1841  and  the  Massa- 
chusetts insolvent  law  and  decisions  com- 
mented upon.  The  act  of  1841  declares  void 
preference  made  by  a  party  contemplating 
bankruptcy ;  the  act  of  1867  includes  those 
made  by  a  party  being  insolvent,  and  the  de- 
cisions under  the  former  act  are  not  always 
applicable  to  the  present  statute.  The  ques- 
tion whether  the  debtor  knew  or  did  not 
know  of  his  insolvency  is  unimportant  in 
determining  as  to  him,  and  the  purpose  of 
the  act  being  to  enforce  the  equal  distribu- 
tion of  the  estate.  Every  act  of  an  insolvent 
that  tends  to  defeat  that  purpose  should  be 
construed  strictly  as  against  him,  and  courts 
should  indulge  every  presumption  permds- 
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sible  by  the  well-settled  rules  of  law  to  se- 
cure the  full  benefit  of  this  cardinal  prin- 
ciple of  the  law.  The  strict  definition  of 
insolyency  usually  given  in  commercial  cen- 
ters should  not  be  applied  in  country  places. 
A  party  should  be  held  insolvent  only  when 
he  fails  to  meet  his  debts  according  to  the 
usages  and  customs  of  the  place  of  his  busi- 
ness ;  the  rule  should  be  in  harmony  with 
the  general  custom  of  the  place.  If  an  in- 
solvent give  a  mortgage  to  a  creditor  who 
has  reasonable  cause  to  believe  him  insol- 
vent, the  fraud  upon  the  bankrupt  act  is 
complete  as  to  both.  The  question  as  to  the 
creditor  is,  whether  he  "  had  reasonable 
cause  to  believe  "  the  debtor  insolvent,  not 
what  he  did  believe ;  the  latter  is  immate- 
rial. The  creditor  is  not  constituted  the 
sole  judge  of  the  sufficiency  of  the  evidence 
of  his  debtor's  insolvency  ;  that  is  for  the 
court  to  determine,  the  security  being  at- 
tached. Where  a  debtor  had,  during  two 
years,  paid  off  only  asmall  portion  of  an  over- 
due debt,  had  sold  out  the  stock  of  goods 
for  which  the  account  was  made,  and  trans- 
ferred a  part  of  the  paper  received  therefor, 
had  applied  for  extension  and  been  refused, 
and  had  previously  declined  to  execute  a 
moitgage,  on  the  ground  that  it  would  in- 
jure his  credit,  and  had  been  pressed  by  his 
different  creditors  —  these  facts  constituted 
cause  for  belief  of  insolvency,  and  the  cred- 
itor cannot  escape  from  the  consequences 
of  knowledge  of  them.  In  re  Wager  & 
Fates,  5  N.  B.  B.  181,  s.  c.  3  C.  L.  N.  401. 

17.  By  mortgage  deed.  An  equi- 
table mortgage  may  be  created  on  deeds  in 
the  hands  of  a  third  party,  and  by  a  memo- 
randum of  agreement  on  the  part  of  the 
mortgagor  to  assign  his  interest  in  the  prop- 
erty comprised  in  the  deeds,  and  that  such 
assignment,  when  made,  and  the  agreement, 
in  the  meantime,  should  be  a  security  for 
the  amount  due  on  an  account  current.  Ex 
parte  Heathcoate,  2  Mont,  B.  <&  D.  711. 
(Eng.) 

18.  Where  a  grantee  had  no  reasonable 
cause  to  believe  that  the  grantor  meditated 
an  actual  fraud,  or  that  such  a  fraud  was 
intended,  the  court  will  decree  a  deed  a 
mortgage,  where  given  to  secure  the  pay- 
ment of  moneys  advanced  by  the  grantee  to 
the  grantor.  In  re  Gaffney's  assignee,  5  N. 
B.B. 


19.  By  mortgage  only  covers  cer- 
tain property.  A  trader  (being  solvent) 
mortgaged  his  furniture,  shop  fittings  and 
stock  in  trade  and  book  debts,  for  securing 
a  debt  due  and  a  new  advance.  The  bank- 
rupt being  permitted  to  have  possession  of 
those  goods,  and  being  in  possession  also  of 
other  personal  chattels  to  which  the  credi- 
tor's security  did  not  extend,  the  bankrupt's 
landlord  distrained  for  rent,  not  upon  the 
former  only,  but  upon  both  sets  of  goods. 
The  person  in  possession  under  this  distress 
was  requested  by  the  mortgagee,  and  con- 
sented, to  hold  possession  of  the  goods  for 
him,  as  well  as  for  the  landlord,  without 
prejudice  to  the  landlord's  rights.  A  sale 
took  place  under  the  distress.  The  goods 
which  were  the  subject  of  the  distress  were 
not  all  sold,  but  they  included  some  of  those 
which  were  the  subject  of  the  mortgagee's 
security,  while  the  goods  to  which  the  se- 
curity did  not  extend,  remained  unsold.  A 
fiat  having  issued  against  the  mortgagor, 
the  mortgagee  petitioned  to  have  his  secu- 
rity declared  as  against  the  remaining  furni- 
ture, the  stock  in  trade  at  present  existing 
and  the  book  debts.  Held,  that  the  mort- 
gagee's security  extended  only  to  such  of 
the  furniture,  fixtures  and  stock  in  trade 
and  property  purporting  to  be  in  the  as- 
signment as  were  in  the  house  and  shop  at 
its  date,  and  remained  at  the  time  of  the 
bankruptcy.  Ex  parte  Stephenson,  1  Be 
Gex,  586 ;  14  Jur.  6  ;  17  L.  J.,  Bank.  5 
(Eng.) 

20.  By  mortgage,  -when  not  an 
act  of  bankruptcy.  Where  a  petition- 
ing creditor  alleges  in  his  p  etition  as  an  act  of 
bankruptcy,  that  on  the  27th  day  of  October, 
1870,  the  debtor  made  certain  transfers  of 
real  and  personal  property,  with  intent  to 
delay  his  creditors,  and  the  debtor  in  his  an- 
swer (which  was  supported  by  the  proof) 
showed  that  the  transfers  were  by  way  of 
mortgages,  that  both  mortgages  were  given 
to  secure  the  same  sum  (i  1,080)  borrowed 
by  the  debtor  on  the  29th  day  of  October, 
1870,  from  the  mortgagee,  in  order  to  relieve 
the  debtor's  stock  in  business  from  a  con- 
tested attachment,  and  thus  enable  the 
debtor  to  go  on  in  his  business  of  manufac- 
turing shingles;  that  the  loan  was  specifically 
to  settle  this  attachment  suit,  and  also  to 
pay  the  only  overdue  paper  of  the  debtor 
known  by  the  mortgagee  to  be  outstanding, 
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except  any  such  secured  paper  as  the  mort- 
gagee already  had.  Held,  that  as  the  mort- 
gages were  based  upon  a  present  considera- 
tion, and  were  neither  given  nor  received  with 
any  intent  to  delay  creditors,  they  did  not 
constitute  an  act  of  bankruptcy.  Petition 
dismissed  at  cost  of  petitioning  creditors. 
In  re  Sanford,  (  Wis.)  5  N.  B.  B. 

2 1 .  Collateral.  A  note  executed  and 
delivered  by  a  firm  as  collateral  security  for 
a  guarantee,  on  which  the  guarantor  is  still 
responsible,  may  be  proved  against  the  in- 
solvent estate  of  the  makers.  A  note  exe- 
cuted by  a  partner  in  name  of  his  firm,  as  a 
substitute  for  a  note  of  the  same  amount 
previously  executed  by  them,  and  delivered 
prior  to  the  institution  of  proceedings  in  in- 
solvency by  the  makers,  may  be  proved 
against  their  estate,  there  being  nothing  to 
show  that  in  making  and  delivering  the  same 
he  exceeded  his  authority.  Moseley  v. 
Ames,  5  Allen,  (^Mass.)  163. 

22.  Confession  of  judgment  as. 
When  a  debtor  confessed  a  judgment  within 
four  months  before  the  filing  of  the  petition 
against  him,  being  at  the  time  insolvent,  and 
his  creditors  have  reason  to  believe  him  to 
be  so,  the  court  decided  such  confession  of 
judgment  was  in  fraud  of  the  U.  S.  bankrupt 
act  of  1867,  and  further  that  such  judgment 
being  taken  for  the  security  of  several  other 
judgments,  regular  and  valid,  and  to  facili- 
tate their  collection  does  not  effect  their  va- 
lidity. Vogle  V.  Lathrop,  (Pa.')  4  N.  B.  B. 
146. 

23.  Double.  The  rule  in  bankruptcy 
that  a  joint  and  sepaiate  creditor  must  elect, 
does  not  apply  to  a  contract  for  double  secu- 
rity against  distinct  firms,  viz.,  bills  drawn 
by  all  the  partners  upon  a  distinct  firm  con- 
stituted of  some  of  them ;  proof  therefore  is 
allowed  against  both  estates.  JEx  parte 
Adam,  1  Ves.  <&  B.  493;  2  Base,  36. 
(Eng.) 

24.  Where  parties  are  indebted  jointly, 
and  enter  into  a  covenant  by  which  they 
promise  on  demand  jointly  and  severally  to 
pay,  no  demand  is  necessary,  in  order  to  en- 
title the  creditor  to  proceed  severally  against 
the  parties;  but  when  it  was  expressly  stipu- 
lated by  three  partners,  that,  until  a  de- 
mand was  made,  an  existing  debt  should 


remain  a  joint  debt,  and  no  demand  was 
made  previously  to  the  bankruptcy,  the 
debt  is  provable  against  the  joint  estate,  but 
not  against  the  separate  estates  of  the  three. 
Exparte  Fairlie,  1  Mont.  17.     (Eng.) 

25.  Where  a  debt  of  27,6202.  19s.  10^?. 
was  due  from  the  bankrupts  at  the  bank- 
ruptcy to  their  bankers  'on  a  balance  of  ac- 
count, and  such  balance  was  covered  by 
joint  promissory  notes  of  the  bankrupts,  to 
the  extent  of  18,0002..  and  also  by  mortgage 
of  some  property  belonging  to  one  of  the 
bankrupts,  with  joint  and  several  covenants 
from  each  of  them  for  the  payment  of  the 
whole  balance ;  and  part  of  the  debt  to  the 
amount  of  17,0002.  had  been  permitted  to 
be  proved  by  the  bankers  against  the  joint 
estate,  on  their  petition,  for  the  purpose  of 
their  commanding  the  choice  of  assignees. 
Held,  that  the  bankers  were  entitled  to  a 
proof  of  the  18,0002.  against  the  joint  estate, 
and  to  prove  the  residue  against  the  separate 
estate  of  one  of  the  bankrupts.  JEx  parte 
Ladbroke,  2  Glyn  &  J.  81.     fEng.) 

26.  A  creditor,  by  a  joint  and  several 
bond,  must  elect  whether  he  will  go  against 
the  joint  or  separate  estate ;  but  is  not  bound 
by  taking  a  joint  security.  Ex  parte  Hay, 
15  Ves.  14.     (Eng.) 

27.  A  joint  note  of  A.  and  B.  is  given 
for  goods  sold  to  A.  only,  and  a  receipt 
given  as  for  money  paid.  A  joint  commis- 
sion issued  against  A.  and  B.  The  seller 
may  still  prove  his  debt  for  goods  sold  agahist 
the  separate  estate  of  A.  Exparte  Seddon, 
2  Cox,  49.     (Eng.) 

28.  On  a  separate  commission  against 
one  of  a  firm,  a  joint  and  separate  creditor, 
who,  in  respect  of  his  joint  debt,  has  taken 
a  warrant  of  attorney,  and  sued  out  a  sepa- 
rate execution  against  the  bankrupt,  is  enti- 
tled to  prove  his  separate  debt,  without  giv- 
ing up  his  execution.  Ex  parte  Stan- 
borough,  5  Madd.  89.     (Eng.) 

29.  B.  and  C,  being  indebted  to  A.,  gave 
a  joint  and  several  bond  ;  A.  took  as  part  of 
the  same  security  a  joint  warrant  of  attor- 
ney, and  entered  up  a  joint  judgment.  B. 
and  0.  became  bankrupts.  Held,  that  the 
bond  was  merged  in  the  judgment,  and  that 
A.  could  only  prove  against  the  joint  estate 
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of  B.  and  C.     Ex  parte  Christie,  2  Deac. 
<Ss  Chit.  155  ;  Mont.  <&  Bligh,  352.   (Bug.) 

30.  A  firm  consisting  of  two  persons,  D. 
&  T.,  carrying  on  business  as  D.,  T.  &  Co., 
at  Liverpool,  and  of  three  persons,  D.,  T.  & 
Y.,  carrying  on  business  at  Pemambuco, 
•were  adjudicated  bankrupts,  in  1854,  at 
Liverpool.  A  creditor  of  both  firms  proved 
for  a  debt  under  this  bankruptcy,  and  re- 
ceived a  dividend,  after  which  receipt  the 
house  at  Pemambuco  also  became  bankrupt, 
and  the  creditor  proved  the  same  debt 
against  the  estate  there,  and  received  a  divi- 
dend in  respect  of  it.  In  1861,  an  order  was 
made  by  the  commissioner  in  England,  that 
the  proof  in  this  country  should  be  expunged, 
unless  the  creditor  paid  to  the  assignee  the 
dividend  received  by  him  at  Pemambuco. 
This  order  was  varied  by  the  lords'  justices, 
who  declared  that  the  creditor  was  not  enti- 
tled to  any  dividend  in  England,  except  the 
first  which  had  received,  but  without  preju- 
dice to  any  question  as  to  that  dividend,  or 
as  to  any  question  under  the  foreign  bank- 
ruptcy. The  assignees  presented  a  petition 
tliat  the  creditor  might  be  ordered  to  re- 
fund such  first  dividend.  Held,  that  in  the 
absence  of  all  evidence  to  show  that  the  law 
of  Brazil  would  not  have  given  the  creditor 
the  right  to  receive  the  dividend  there,  he 
was  under  no  obligation  as  to  that  which  he 
received  here ;  but  that,  as  he  had  rightfully 
received,  he  was  entitled  to  retain  it.  Ex 
parte  Smith,  31  L.  J.,  Bank.  60;  10  W.  B. 
276 ;  6  L.  T.,  N.  S.  268.     (Eng.) 

3 1 .  Where  two  of  a  firm  of  bankers  had 
drawn  out  a  balance  standing  to  the  account 
of  customers  in  the  character  of  execu- 
tors, and  had  invested  it  in  the  names 
of  themselves  and  two  trustees,  upon  an  un- 
authorized security.  Held,  on  the  bank- 
ruptcy of  the  bankers,  not  to  be  a  case  for 
double  proof  against  the  joint  estate  and  the 
separate  estates  of  the  two  parties.  Ex 
parte  Bamewall,  6  De.  G.,  Mac.  <&  G.  795. 
(Eng.) 

32.  For  indorsements.  A  debtor 
gave  a  chattel  mortgage  upon  the  fixtures 
and  tools  in  his  factory  to  a  creditor,  which 
mortgage  recited  that  said  creditor  had  in- 
dorsed notes  for  him  on  a  promise  of  secu- 
rity. The  condition  was,  that  the  bankrupt, 
his  executors,  administrators  and  assigns, 


should,  at  or  before  the  expiration  of  nine 
months  from  the  date  of  the  mortgage,  pay 
certain  promissory  notes,  and  save  the  credi- 
tor harmless  from  payment  of  the  same. 
One  note  was  then  described,  and  the  condi- 
tion proceeded  "  and  any  and  all  notes  given 
and  indorsed  by  said  creditor  for  the  accom- 
modation of  the  said  bankrupt  during  the 
pendency  of  this  deed."  The  note  described 
in  the  deed,  and  all  other  notes  given  or  in- 
dorsed within  nine  months  after  the  date  of 
the  deed,  were  paid  ;  but  the  parties  con- 
tinued in  their  course  of  dealing,  and  there 
were  outstanding  at  the  time  of  the  bank- 
ruptcy of  the  debtor,  notes  of  like  descrip- 
tion to  a  greater  amount  than  the  value  of 
the  mortgaged  chattels.  The  court  decided 
that  the  mortgage  deed  secured  the  notes 
made  and  indorsed  after  nine  months  from 
its  date,  and  that  the  notes  outstanding  at 
the  time  of  bankruptcy  were  thereby  se- 
cured. In  re  Griffiths,  {Mass.)  8  N.  B.  B. 
179  ;  citing  Bingham  v.  Jordan,  1  Allen, 
373 ;  Winser  v.  McClellan,  2  Stwy ;  Travis 
V.  Bishop,  13  Met.  304. 

33.  From  father  to  son,  not  reg- 
istered. Where  M.,  a  trader,  engaged  in 
extensive  business,  was  in  embarrassed  cir- 
cumstances, and  likely  to  become  bankrupt, 
although  not  suspected  from  January,  1831, 
to  January,  1832,  when  Jie  actually  became 
bankrupt.  Among  others,  he  owed  his  son 
12,000Z.,  whic|i  debt,  upon  his  son's  mar- 
riage, was  settled  on  his  son's  wile.  In 
May,  1831,  some  of  M.'s  property  was  re- 
leased from  mortgage,  and  M.  at  the  request 
of  his  son,  on  the  1st  of  July,  1831,  con- 
veyed it  to  trustees  under  his  son's  marriage 
settlement,  as  a  security  for  or  in  discharge 
of  the  debt  due  from  him  to  his  son.  The 
transfer  was  not  registered  or  otherwise 
made  public  till  after  M.'s  bankruptcy.  A 
jury  having  found  that  it  was  not  made 
voluntarily  by  way  of  fraudulent  preference, 
or  in  contemplation  of  bankruptcy,  the  court 
refused  to  grant  a  new  trial.  Belcher  v. 
Prittie,  4  ilf .  «&  ScoU,  295 ;  10  Bing.  408 
(Eng.) 

34.  Held  by  creditor.  When  a  cred- 
itor has  a  mortgage  or  pledge  of  real  or  per- 
sonal property  of  the  bankrupt,  or  a  lien 
thereon  for  securing  the  payment  of  a  debt 
owing  to  him  from  the  bankrupt,  he  shall 
be  admitted  as  a  creditor  only  for  the  balance 
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of  the  debt  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement 
between  him  and  the  assignee,  or  by  a  sale 
tliereof,  to  be  made  in  such  manner  as  the 
court  shall  direct.  Section  20  U.  8.  bankrtipt 

act,  xah. 

35.  In  Kentucky.  In  Kentucky  the 
creditor  obtains  a  lien  upon  the  property  of 
his  debtor  by  the  delivery  of  a  fi.  fa.  to  the 
sheriff,  and  this  lien  is  as  absolute  before  the 
levj'  as  it  is  afterwards ;  therefore  a  creditor 
is  not  deprived  of  his  lien  by  an  act  of  bank- 
ruptcy on  the  part  of  the  debtor,  committed 
before  the  levy  is  made,  but  after  the  execu- 
tion is  in  the  hands  of  the  sheriff.  Savage's 
assignee,  (U.  S.  8.  Ct)  3  How.  111. 

36.  Of  fees.  The  fees  of  the  register, 
marshal  and  clerk  shall  be  paid  or  secured 
in  all  cases  before  they  shall  be  compelled 
to  peform  the  duties  required  of  them  by 
the  parties  requiring  such  service ;  and  in 
the  case  of  witnesses,  their  fees  shall  be 
tendered  or  paid  at  the  time  of  the  service 
of  the  summons  or  subpoena,  and  shall  in- 
clude their  traveling  expenses  to  and  from 
the  place  at  which  they  must  be  summoned 
to  attend.  The  court  may  order  the  whole 
or  such  portion  of  the  fees  and  costs  in  each 
case  to  be  paid  out  of  the  fund  in  court  in 
such  case,  as  shall  seem  just.  General  0»'- 
der  No.  29,  Sup.  Ct.  U.  S. — In  hankni^tcy. 

37.  On  appeal  bond.  A  security  on 
an  appeal  bond  under  the  Georgia  code 
only  binds  himself  for  the  paynient  of  the 
debt  or  damages  for  which  judgment  may 
be  entered  in  the  cause  ;  hence,  if  no  judg- 
ment is  ever  entered  against  the  principal  in 
the  cause,  no  liability  attaches  to  security, 
nor  if  the  principal  is  discharged  in  bank- 
ruptcy, as  a  discharge  terminates  the  case 
pending  in  a  state  court,  if  the  debt  is  a 
provable  one,  and  prevents  any  judgment. 
Odell  V.  Wootten  (^Georgia,')  4  N.  B.  B.  46. 

««68.  On  goods  at  sea.  Where  the 
owner  of  goods  on  ship  board  assigned  the 
property  to  the  owner  of  the  ship,  to  secure 
a  dct,  the  ship,  at  the  time  of  the  assign- 
ment, was  abroad,  and  under  the  command 
of  the  mate  ;  before  she  arrived  in  England 
the  owner  of  the  goods  committed  an  act  of 
bankruptcy.  It  was  held,  that  the  goods 
were  virtually  in  the  possession  of  the 
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owner  at  the  time  of  the  assignment,  and 
that  he  retained  his  lien  as  against  the  as  • 
signees  of  the  bankrupt.  Belcher  v.  Oldfield, 
8  Scott,  231  ;  0  Bing.,  N.  C.  102  ;  3  Jur. 
1194.    (Eng.) 

39.  On  separate  estate  of  bank- 
rupt. The  joint  and  separate  estates  in 
bankruptcy  are  considered  distinct  estates. 
A  joint  creditor  having  security  on  the  sepa- 
rate estate  may  prove  against  the  joint  es- 
tate, without  relinquishing  his  security  ; 
may  prove  his  whole  claim  against  both 
estates,  and  be  entitled  to  a  dividend  from 
each  to  an  amount  equal  to  the  entire  claim, 
but  not  to  exceed  that  from  all  sources.  In 
re  Howard,  Cole  &  Co.  {Md.)  4  N.  B. 
B.  185. 

40.  Only  covers  what  is  subject 
to  its  lien.  A.,  an  uncertificated  bank- 
jupt,  having  been  employed  as  a  manager  of 
one  hotel,  agreed  to  purchase  the  stock  and 
good  will  from  B.,  who  knew  of  the  bank- 
ruptcy, and  who  agreed  to  lend  A.  money 
to  purchase  stock  and  other  trade  effects, 
but  on  the  understanding  that  the  effects 
were  to  be  assigned  to  B.  as  security  for 
the  debt.  Accordingly  B.  lent  A.  the 
money,  taking  A.'s  bond  for  the  amount, 
and  the  same  day  A.  purchased  the  effects, 
and  assigned  the  same  as  security  to  B 
The  official  assignee  knew  that  A.  was  car 
rying  on  business  on  his  own  account,  but 
did  not  know  of  the  transaction.  It  was 
held  that  the  loan,  purchase  and  mortgage 
were  one  transaction,  and  nothing  passed  to 
the  official  assignee  except  what  was  subject 
to  the  lien.  Kerakorse  v.  Brooks,  3  L. 
T.,  N.  8.  712.     (Eng.) 

41.  Out  of  the  ordinary  course. 
Security  given  to  a  creditor  by  mortgage, 
though  out  of  the  usual  course  of  business, 
will  be  valid  if  the  creditor  was  ignorant  at 
the  time  such  security  was  given  of  his 
debtor's  insolvency.  In  re  Lee  et  al.  3  N. 
B.  B.  53. 

42.  Postponement  of.    The  owner 

of  a  public  house  agreed  to  grant  a  lease  of 
it  at  a  premium.  The  intended  lessee  de- 
posited the  agreement  with  M.  &  Co., 
brewers,  to  secure  repayment  of  an  advance. 
The  lease  was  executed,  and  was  deposited 
by  the  lessee  with  the  landlord's  solicitor. 
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to  secure  the  premium.  The  lessee  obtained 
it  from  them  for  tlie  purpose,  as  he  alleged, 
of  producing  it  to  the  magistrate,  to  enable 
him  to  procure  a  license.  He  undertook  to 
return  it  forthwith,  but,  instead  of  doing  so, 
he  instructed  an  auctioneer  to  obtain  an  ad- 
vance upon  it  from  other  brewers,  R.  &  Co. 
The  auctioneer  produced  to  R.  &  Co.'s 
agent  an  order  from  the  lessee  for  the  de- 
livery of  the  lease  to  R.  &  Co.,  noticing  that 
the  advance  was  for  the  purpose  of  enabling 
the  lessee  to  pay  M.  &  Co.  The  agent  ob- 
jected to  recognize  this  memorandum,  and 
inquired  whether  the  lessee  owed  anything 
to  M.  &.  Co.  He  was  informed  by  the  les- 
see's agent  that  there  was  nothing  due  to 
M.  &  Co.,  except  for  goods  supplied.  He 
had  previously  obtained  from  the  lessee  him- 
self an  order  for  the  delivery  of  the  lease, 
not  mentioning  M.  &  Co.  at  all,  and  he  ob- 
tained the  lease  on  delivering  the  order.  R. 
&  Co.  advanced  money  in  the  deposit. 
Held,  that  their  security  must  be  postponed 
to  those  of  the  landlord,  and  of  M.  &  Co. 
Ex  parte  Reid  1  De  Gex,  600;  12  Jur.  533 ; 
17  £.  J.,  Bank.  19.     (Eng.) 

43.  Present  passing.  The  bankrupt 
act  does  not  prohibit  a  person  from  loaning 
money  at  legal  rates  to  one  whom  he  has 
reason  to  believe  to  be  insolvent,  and  taking 
security  for  such  loan,  provided  it  be  made 
bona  fide  and  without  any  intent  or  par- 
ticipation in  any  intent  to  defraud  creditors 
or  defeat  the  bankrupt  act.  Advances  made 
in  good  faith  to  an  indebted  person  to  enable 
him  to  carry  on  his  business,  upon  security 
taken  at  the  time  do  not  violate  either  the 
terms  or  policy  of  the  bankrupt  act,  since 
the  debtor  gets  a  present  equivalent  for  the 
new  debt  he  creates  and  the  security  he  gives. 
Darby's  trustees  v.  Boatman's  Saving  In- 
stitution, 4  N.  B.  B.  195. 

44.  Release  of.  In  proceedings  for 
the  discharge  of  an  insolvent  from  his  debts, 
under  2  Revised  Statutes,  35,  the  omission 
of  a  petition  creditor  to  relinquish  a  security 
held  by  him,  does  not  affect  the  jurisdiction 
of  the  officer  nor  avoid  the  discharge  even 
though  his  petition  discloses  the  existence 
of  such  security.  Soule  u.  Chase,  1  Boitib. 
222. 

45.  A  firm  in  Charleston  applied  to  a 


firm  in  Liverpool  to  raise  the  necessary  funds 
for  the  purchase  of  cotton  in  America  for 
sale  in  England,  at  the  risk  of  certain  specu- 
lators for  whom  they  acted,  and  the  Liver- 
pool firm  applied  to  an  EugUsh  bank  for  an 
advance  for  that  purpose.  An  arrangement 
was  accordingly  made,  under  which  the 
Charleston  firm  drew  upon  an  American 
branch  of  the  bank  for  the  amount  required, 
purchased  the  cotton,  consigned  it  to  the 
Liverpool  firm,  drew  bills  upon  that  firm, 
and  indorsed  them  to  the  bank.  At  the  same 
time  the  cotton  was  consigned  to  the  Liverpool 
firm  who  accepted  the  bills  drawn  upon  them 
by  the  Charleston  firm,  and  the  bills  of  lading 
were  indorsed  by  the  Charleston  firm,  to  the 
bank  as  security  for  their  advance.  After- 
wards the  Liverpool  and  Charleston  firms 
became  insolvent.  The  value  of  the  prop- 
erty was  insufScient  to  cover  the  acceptances 
of  the  Liverpool  firm.  Held,  that  the  trans- 
action was  a  joint  adventure  of  the  Charles- 
ton and  Liverpool  firm,  and  that  they  were 
jointly  interested  in  the  cotton,  and  conse- 
quently that  the  bank  could  prove  against 
the  Liverpool  firm  for  the  amount  advanced 
without  giving  up  their  security.  Ex  parte 
English  and  American  Bank,  19  L.  T.,  N. 
S.  302 ;  4  L.  B.,  Ch.  49.     (Eng.) 

46.  To  an  indorser.  A  partnership 
note  having  been  indorsed  by  the  payee  to  a 
third  person,  and  by  him  indorsed  to  and 
discounted  at  a  bank  of  which  he  was  presi- 
dent and  one  of  the  promisers  having  after- 
wards become  insolvent,  the  bank  proved 
the  note  as  a  claim  against  his  estate.  The 
solvent  promisor  afterwards  at  the  urgent 
request  of  the  second  indorser  and  for  the 
purpose  of  securing  him  and  the  bank,  but 
without  the  knowledge  of  the  bank,  gave 
him  security  applicable  to  the  note  in  ques- 
tion and  also  to  another  note  held  by  the 
bank,  such  indorser  promising  to  account  to 
the  promisor  for  the  surplus  of  the  security, 
if  any.  It  was  held,  that  the  security  was 
not  given  to  the  hank  but  was  a  personal 
one  to  the  second  indorsee,  and  to  indem- 
nify him  as  such ;  and  that  a  subsequent  or- 
der of  the  commissioner,  on  the  motion  of 
the  assignee,  directing  the  note  to  be  struck 
out  of  the  list  of  claims  proved,  and  disal- 
lowing the  same  on  the  ground  that  the 
bank  held  collateral  security  therefor  which 
had  not   been  surrendered  or  applied,  was 
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erroneous.      Agawam    Bank  v.  Morris,   4 
Cush.  {Mass.)  99. 

47.  "Void.  If  the  consideration  of  a 
contract  is  partly  legal  and  partly  illegal 
the  security  is  void,  but  that  part  of  the 
debt  which  is  upon  good  consideration  may 
be  proved.  Ex  parte  Mather,  3  Ves.  373. 
(Bag.) 

48.  "When  held  by  solicitor.  A 
solicitor  paid  off  with  his  own  money  a 
mortgage  debt  on  a  client's  property,  which 
was  thereupon  reconveyed  to  the  client. 
The  solicitor  took  the  title  deeds  by  an  equi- 
table mortgage,  with  a  written  memoran- 
dum. Afterwards  he  induced  another  client 
to  advance  a  smaller  sum  on  a  proposed 
mortgage  of  the  property.  The  money  was 
paid  to  the  solicitor  by  the  second  client, 
and  a  mortgage  was  prepared  for  execution 
by  the  first  client,  who,  however,  never  exe- 
cuted it,  nor  was  aware  of  the  intended  se- 
curity. The  title  deeds  were  kept  by  the 
solicitor  apart  from  other  deeds  of  the  mort- 
gagor, but  were  not  placed  in  any  box  of 
the  proposed  mortgagee.  On  the  solicitor 
becoming  bankrupt,  and  the  propertj'  hav- 
ing been  sold  by  arrangement,  it  was  held, 
that  the  second  client  had  a  valid  security 
on  the  property  as  against  the  assignees  ; 
and  that  he  was  entitled  to  be  paid  his  prin- 
cipal and  interest  and  costs,  prior  to  any 
claim  on  the  part  of  the  assignees  in  respect 
to  the  residue  of  the  sum  secured.  Hx  parte 
Heitzel,  Z  Be  G.  (&  J.  464.     (Eng.) 


SECURITIES. 

1 .  Creditors  holding.  A  security  for 
a  separate  demand  does  not  extend  to  a  joint 
demand.  Ex  parte  Freen  &  Morrice,  2  Glyn 
<&  J.  246.     (Eng.) 

2.  Of  bankrupt  and  others.  A 
creditor  has  a  right  to  prove  and  avail  him- 
self of  all  collateral  securities  from  third 
persons,  to  the  extent  of  20s.  in  the  pound ; 
therefore,  where  bills  are  drawn  and  ac- 
cepted by  the  same  persons  as  constituting 
distinct  firms,  proof  may  be  made  against 
the  acceptor  without  deducting  the  value  of 
a  security  from  the  drawer.  Ex  parte  Parr, 
18  Yes.  65 ;  1  Rose,  76.    (Eng.) 


3.  A  bankrupt  previously  to  the  commis- 
sion against  him,  procured  persons  to  assign 
an  interest  in  the  copyhold  premises,  as  a 
security  to  a  creditor  of  his.  Tlie  creditor 
may  prove  under  the  commission  without 
delivering  up  such  security.  Ex  parte  Good- 
man, 3  Madd.  373.     (Eng.) 

4.  An  obligee  of  a  bond  given  by  a  prin- 
cipal and  surety  for  payment  by  instalments, 
who  has  proved  against  the  principal  the 
wliole  debt,  and  received  a  dividend  of  2s. 
"d.  in  the  pound,  may  recover  against  the 
surety  an  instalment  due,  making  a  deduc- 
tion of  2s.  Id.  on  the  amount  of  such  in- 
stalment ;  and  the  surety  is  not  entitled  to 
have  the  whole  dividend  applied  in  dis- 
charge, but  only  ratably  in  part  payment  of 
each  instalment  as  it  becomes  due.  Martin 
V.  Bucknell,  2  Bose,  156 ;  2  Jf.  <;&  S'.  39. 
(Eng.) 

5.  The  holder  of  a  bill  may  be  compelled 
to  prove  against  the  acceptor  for  the  benefit 
of  the  drawer.  Wright  v.  Simpson,  6  Ves. 
734.     (Eng.) 

6.  The  deduction  of  a  security  is  never 
made  in  bankruptcy,  except  where  it  is  the 
property  of  the  bankrupt.  Ex  parte  Parr,  1 
iJose,  76;  18  Fes.  65.     (Eng.) 

7.  Security  is  not  to  go  in  reduction  of 
proof,  unless  the  property  of  the  estate 
against  which  the  proof  is  ordered.  Ex 
parte  Adams,  3  Mont.  &  Ayr.  265.    (Eng.) 

8.  A  security  given  by  the  bankrupt  to  a 
creditor  on  an  expectancy  as  next  of  kin,  in 
the  event  of  a  person  dying  intestate,  must 
be  noticed  by  the  creditor  in  the  proof.  Ex 
parte  M'Turk,  2  Deac.  58 ;  3  Mont.  <&  Ayr. 
1.     (Eng.) 

9.  A  claim  of  proof  cannot  be  resisted  be- 
cause the  creditor  has  property  belonging  to 
the  estate  in  his  possession ;  that  is  only  a 
ground  to  retrain  payment  of  the  dividends. 
Ex  parte  Dobson,  1  Mont.  <&  Ayr.  666  ;  4 
Deac.  &  Chit.  69.     (Eng.) 

1 0.  The  mere  circumstance  of  a  creditor 
coming  in  under  the  commission  to  prove  or 
claim  a  debt,  only  gives  the  court  jurisdic- 
tion as  to  the  proof  or  claim,  and  not  over 
any  property  in  his  possession,  of  which  he 
claims  the  legal  ownership.    Id. 
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1 1.  A  creditor  having  a  joint  and  several 
security  for  his  debt,  is  not  entitled  to 
double  proof  against  the  joint  and  separate 
estates,  although  his  debt  is  secured  by  two 
independent  instruments.  Ex  parte  Hill,  2 
Beac.  249.     (Eng.) 

12.  A  debt  cannot  be  expunged  because 
a  creditor  holds  a  security  not  disclosed  on 
proving ;  so  doing  is  an  election  to  abandon 
his  lien  thereon.  Ex  parte  Rolfe,  3  Mont. 
<&  Ayr.  305.     (Eng.) 

1 3.  Where  shares  in  a  company  stood  in 
separate  names  of  two  partners,  and  the 
company's  deed  provided  that  no  shares 
should  be  held  jointly,  but  the  two  partners 
agreed  that  the  shares  should  be  partnership 
property,  the  company  cannot  prove  a  joint 
debt  against  the  partners  without  deducting 
the  amount  of  such  shares  as  they  hold  as 
security.  Ex  parte  Connell,  3  Mont.  <& 
Ayr^  581 ;  3  Beao.  201.     (Eng.) 

14.  W.  &  T.,  partners,  being  indebted  to 
A.  in  10,0002.  on  bills,  T.  alone  assigned  to 
A.  certain  securities  to  secure  the  10,0002., 
under  which  8,4142.  was  received,  on  the 
bankruptcy  of  "W.  &  T.  Held,  that  A. 
might  prove  for  10,0002.,  without  deducting 
the  8,4142.  from  the  proof.  Ex  parte  kdiaxaa, 
3  Mont.  &  Ayr.  157.     (Eng.) 

1 5.  The  principle  of  Lord  Eldon's  deci- 
sion in  ex  parte  Waring,  19  Fes.  345, 
namely,  that  where  A.  &  B.  are  acceptor 
and  drawer  of  bills  of  exchange,  and  property 
of  one  comes  to  the  hands  of  the  other,  to  be 
held  as  security  against  the  bills,  and  then 
both  become  bankrupt,  the  bill  holders  have 
a  right  to  have  the  property  applied  exclu- 
sively, in  the  first  instance,  in  payment  of 
the  bills,  is  applicable  as  well  to  the  cases  of 
double  insolvency  as  of  double  bankruptcy ; 
and  the  principle  is  applicable  although  the 
property  held  as  an  indemnity  is  not  suffi- 
cient to  pay  the  bills  in  full.  Powles  v. 
Hargreaves,  17  Jur.  1083.    (Eng.) 

1 6.  The  general  doctrine  is,  that  a  credi- 
tor holding  a  security  is  entitled  to  apply  it 
in  discharge  of  whatever  liability  of  a  bank- 
rupt debtor  he  may  think  fit.  Ex  parte 
Johnson,  3  Be  G.,  Mae.  &  O.  218 ;  22  L.  J., 
Bank.  65.  (Eng.) 

17.  Where  two  firms  deal  together,  one 


making  payments  for  and  accepting  bills  for 
the  accommodation  of  the  other,  and  receiv- 
ing cash  and  bills  for  the  accommodated 
firm,  by  way  of  payment  and  secuiity  for 
the  outlay  and  liabilities  made  and  incuired, 
the  question  how  the  proceeds  of  the  bill  so 
remitted  are  to  be  applied,  must  depend  on 
the  contract  of  the  parties,  expressed  or 
implied.    Id. 

18.  Of  others  than  bankrupts. 

Creditors  having  securities  of  third  persons 
to  a  greater  amount  than  the  debt  may 
prove  and  receive  dividends  upon  the  full 
amount  of  the  securities,  to  the  extent  of 
20s.  in  the  pound  upon  the  actual  debt.  Ex 
parte  Bloxham,  6  Ves.  449,  800.    (Eng.) 

19.  A  joint  creditor,  having  separate  se- 
curity from  one  of  his  codebtors,  was  ad- 
mitted to  prove  his  debt  against  the  joint 
estate,  without  surrender  or  sale  of  his  secu- 
rity. Ex  parte  Peacock,  2  Glyn  &  J.  27. 
(Eng.) 

20.  N.  accepted  bills  of  exchange  for 
3,0692.  and  9,4312.  against  goods  shipped  on 
his  account,  which  bills,  together  with  bills 
of  lading,  were  held  by  a  bank.  The  plain- 
tiffs, at  the  request  of  N.,  obtained  the  bills 
of  lading  from  the  bank  upon  guaranteeing 
to  show  the  payment  of  the  bills  of  ex- 
change. The  cargo  having  fallen  in  value, 
and  the  plaintiffs  having  ascertained  that 
the  defendants  were  interested  in  it  to  the 
extent  of  one-half,  the  defendants,  at  their 
request,  signed  the  following  undertaking  : 
"  The  produce  held  on  account  of  N.,  to  be 
sold  to  the  best  advantage  by  the  brokers 
in  whose  hands  it  is  now  placed,  and  under 
advice  of  L.  &  Co.  (the  defendants)  as  far 
as  practicable,  and  after  the  current  sales 
are  made  up,  and  the  amount  guaranteed  de- 
ducted, L.  &  Co.  will  bear  one-half  of  what- 
ever loss  may  appear  on  the  transaction." 
The  plaintiffs  paid  the  bills  of  exchange,  and 
on  the  sale  of  the  cargo  there  was  a  defi- 
ciency of  4,2152.  N.  became  bankrupt,  and' 
the  plaintiffs  proved  against  his  estate  for 
the  whole  loss,  and  received  dividends 
thereon,  amounting  to  1,1372.  Held,  that 
the  defendants  were  not  entitled  to  credit 
for  the  dividends  received  from  the  estate  of 
N.  Liverpool  Borough  Bank  v.  Logan,  5 
H.  &  N.  464;  29  L.  J.,  Exch.  249.    (Eng.) 
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21.  Relinquishment  of.  An  equi- 
table mortgagee  of  an  estate,  of  which  a 
bankrupt  is  legally  the  owner,  may  prove, 
without  giving  up  his  security,  if  the  estate 
which  is  subject  to  the  mortgage,  is  so  en- 
cunibered  that  the  bankrupt  would  have  no 
beneficial  interest  in  it,  if  the  mortgage  was 
removed.  Ex  parte  Turner,  3  Mont.,  D.  & 
D.  576.     (Eng.) 

22.  A  partnership,  consisting  of  a  father 
and  son,  was  dissolved.  The  father  equita- 
bly mortgaged  an  estate  of  his  own,  to  se- 
cure a  debt  due  from  the  son  separately,  and 
afterwards  died  indebted  jointly  with  his 
son,  to  an  amount  more  than  sufficient  to 
exhaust  his  assets,  including  the  mortgaged 
estate,  even  if  the  mortgage  were  removed. 
The  estate  descended  to  the  son  who  became 
bankrupt.  Held,  that  the  mortgagee  might 
prove  and  keep  his  security.    Id. 

23.  A  creditor,  whose  debt  was  secured 
by  the  joint  and  several  covenants  of  two 
partners  in  trade,  and  also  by  a  mortgage  on 
part  of  the  joint  property,  admitted  to  prove 
his  debt  against  the  separate  estate  of  each, 
without  surrendering  or  realizing  his  mort- 
gage security.  In  re  Plummer,  1  Ph.  56. 
(Eng.) 

24.  One  of  three  partners  deposited  with 
a  joint  creditor  a  bond  belonging  to  himself, 
to  secure  the  partnership  debt.  Held,  on 
the  bankruptcy  of  the  partners,  that  the  cred- 
itor could  prove  the  amount  of  his  debt 
against  the  joint  estate,  without  giving  up 
the  bond.  Ex  parte  Halifax,  IMont.,  D.  c& 
D.544.    (Eng.) 

25.  A  creditor,  to  whom  a  bankrupt  has 
made  an  assignment,  to  secure  a  debt  with 
interest,  cannot,  with  giving  up  the  security, 
prove  upon  a  promissory  note,  part  of  the 
consideration  for  which  consists  of  arrears 
of  interest  upon  the  secured  debt.  Exparte 
Clark,  1  Mont,  D.  <&  B.  622.     (Eng.) 

26.  Where  a  bankrupt  and  his  wife  exe- 
cuted a  power  of  appointment  of  the  wife's 
estate  to  a  creditor  as  a  security  for  a  debt 
due  from  the  bankrupt.  Held,  that  the 
creditor  might  prove  for  the  whole  debt 
without  giving  up  the  security,  it  being  in- 
cumbent on  him,  however,  to  recover  what 
he  could  from  the  bankrupt's  estate  before  he 
resoited  to  the  property  of  the  wife.    Ex 


parte  Iledderley,  2  Mont.,  B.  &  B.  487 
(Eng.) 

27.  Where  parties  have  proved  their 
debts  on  the  footing  of  holding  no  security, 
they  will  not  generally  be  permitted  to  with- 
draw their  proof  and  set  up  a  security ;  but  ' 
ignorance  of  the  existence  of  a  security 
may  be  ground  for  granting  relief  to  a  party 
who- has  so  proved.  Grugeon  v.  Gerrard,  4 
r.  d!  C.  119.     (Eng.) 

28.  A  creditor  who  has  obtained  an  order 
for  sale  of  a  security,  with  liberty  to  prove 
for  the  deficiency,  cannot  afterwards  aban- 
don that  order,  and  claim  to  prove  for  his 
whole  debt,  retaining  his  security,  although 
the  order  may  not  have  been  acted  on,  and 
he  was  not  aware  of  his  rights  when  the 
order  was  obtained.  Ex  parte  Davenport, 
1  Mont.,  B.  &  B.  313.     (Eng.) 

29.  A.  and  B.,  copartners,  executed  a 
mortgage  upon  their  joint  property,  for  se- 
curing payment  of  a  sum  of  money  due  by 
them  to  0.,  and  by  the  mortgage  deed  they 
entered  into  a  joint  and  several  covenant  for 
payment  of  the  debt  to  0.  Upon  the  bank- 
ruptcy of  A.  and  B.,  held,  that  C.  was  en- 
titled to  prove  his  debt  against  the  separate 
estates  of  A.  and  B.  respectively  without 
giving  up  his  joint  security.  Ex  parte 
Sheppard,  3  Jur.  1147.     (Eng.) 

30.  A  composition  creditor,  who  receives 
an  assignment  of  a  debt  as  a  security  for 
the  composition,  is  not,  when  the  old  debt 
revives,  entitled  to  retain  the  debt  on  a  ques- 
tion of  proof.  Ex  parte  Ellis,  2  Mont.  & 
Ayr.  370.     (Eng.) 

31.  If  a  creditor,  who  has  an  additional 
security  for  his  debt,  takes  the  bankrupt's 
acceptances,  it  is  his  duty  when  he  proves 
the  debt,  to  state  that  fact ;  and  where  a 
creditor  had  not  done  so,  the  proof  was  or- 
dered to  be  expunged,  with  liberty  for  him 
to  go  again  before  the  commissioners  and 
tender  his  proof.  Exparte'Ros,s,aidk.,Buck, 
390.     (Eng.) 

32.  Separate  creditors  who  had  taken  a 
joint  security  permitted,  on  giving  it  np,  to 
resort  under  a  commission  of  bankruptcy  to 
their  original  debts.  Ex  parte  Lobb,  7  Ves 
598.     (Eng.) 
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33.  Proof  is  equivalent  to  payment; 
therefore,  where  solicitors  obtained  an  order 
to  have  their  bill  taxed,  and  to  prove  for 
the  amount,  held,  that  they  had  relinquished 
their  lien  upon  the  papers  in  their  hands  be- 
longing to  the  bankrupt.  Ex  parte  Hornby, 
Buck,  351.     (Eng.) 

34.  A  creditor,  who  has  obtained  goods 
of  his  debtor,  just  before  bankruptcy,  can- 
not prove  for  the  residue  without  account- 
ing for  the  goods  so  obtained.  Ex  parte 
Smith,  3  Bro.,  C.  C.  46.     (Eng.) 

35.  Sale  of-  No  permission  should  be 
granted  to  creditors  to  sell  securities,  which 
they  may  hold  until  their  right  to  do  so  is 
shown  in  the  manner  prescribed  in  the  22d 
section  of  the  U.  S.  bankrupt  act  of  1867. 
In  re  Bigelow,  {E.  D.  N.  Y.)  1  N.  B.  B. 
186. 

36.  Surrender  of.  The  payment  of  a 
•dividend  in  bankruptcy  is  not  the  payment 
of  the  debt,  except  as  against  the  debtor 
himself,  and  confers  no  right  on  the  bank- 
rupt or  his  assignee  to  call  upon  the  creditor 
to  surrender  any  collateral  securities. 
Ewart  V.  Latta,  4  Macy,  H.  L.  Gas.  983. 
(Eng.) 

37.  With  respect  to  discharge. 
Where  one  creditor  signs  a  petition  for  an- 
nulling the  discharge  of  the  bankrupt  only 
on  the  guarantee  of  the  defendant,  it  was 
held,  in  an  action  on  the  guarantee,  that  the 
same  was  not  in  contravention  of  12  &  13 
Vict.  c.  106,  s.  268,  and  was  not  fraudulent. 
Smith  V.  Saltzmann,  9  Exch.  535 ;  23  L. 
J.,  Exch.  177.     (Eng.) 

38.  A  guarantee  for  the  payment  of 
goods  to  be  supplied  to  a  bankrupt  by  a 
creditor,  given  with  intent  to  persuade  the 
creditor  to  sign  the  certificate  was  void  by 
6  Geo.  4,  c.  16,  s.  125.  Hankey  v.  Cobb,  1 
».  £&  i).  47;  1  q.  B.  490;  5  Jur.  891. 
(Eng.) 

39.  A  security  given  by  a  bankrupt  to  a 
creditor,  with  intent  to  persuade  such  cred- 
itor to  forbear  opposing  the  granting  of  the 
bankrupt's  certificate,  was  only  void  as  be- 
tween the  immediate  parties  to  it,  under  12 
&  13  Vict.  c.  106,  s.  202;  in  the  hands  of  a 
bona  fide  indorsee  for  value,  it  was  an  avail- 


able instrument.  Goldsmid  v.  Hampton,  5 
C.  B.,  N.  S.9i;  4  Jur.,  N.  S.  1108 ;  27  L. 
J.,  C.  P.  286.     (Eng.) 

40.  The  repeal  of  section  202  of  12 
&  13  Vict.  c.  106,  by  24  &  25  Vict, 
c.  134,  does  not  make  available,  even 
in  the  bands  of  a  bona  fide  holder  for  value, 
without  notice,  a  negotiable  instrument  de- 
clared void  by  the  repealed  section,  where 
the  indorsement  was  made  and  the  instru- 
ment became  due  after  the  latter  act  went 
into  operation.  Reeves  v.  Hawkes,  6  L. 
T.,N.S.5S.    (Eng.) 

41.  A  contract  or  security  made  or  given 
in  trust  for  a  creditor  for  securing  the  pay- 
ment of  money  due  by  a  bankrupt,  as  a 
consideration  or  with  intent  to  persuade 
him  to  forbear  opposing  the  final  examina- 
tion of  the  bankrupt,  was  not  rendered  void 
by  12  &  13  Vict.  c.  106,  s.  202.  Taylor  v. 
Wilson,  5  J^xc^.  251 ;  14  Jur.  366;  19  i. 
J.,  Exch.  241.    (Eng.) 


SEIZURE. 

1 .  By  marshal.  Where  the  warrant 
to  a  marshal  transcends  the  power  conferred 
in  a  United  States  district  court  by  section 
40  of  the  U.  S.  bankrupt  act  of  1867,  prop- 
erty taken  possession  of  by  a  marshal  from 
a  person  other  than  the  bankrupt,  cannot  be 
held  by  the  assignee  in  bankruptcy.  Such 
property,  or  its  proceeds,  is  the  proper  sub- 
ject of  a  petition  by  the  person  from  whom 
it  is  taken,  and  such  person  will  not  be  held 
to  be  a  party  to  the  bankruptcy  proceed- 
ings. Upon  filing  a  petition  for  the  restitu- 
tion of  the  property,  the  proceeds  or  the 
property  must  be  given  to  the  person  from 
whose  hands  the  marshal  made  an  improper 
seizure.  In  re  Harthill,  (S.  D.  N.  Y.)  4 N. 
B.B.131. 

2.  Of  property.  Where  personal  prop- 
erty has  been  fraudulently  assigned  by  the 
bankrupt,  the  court  may  assume  the  cus- 
tody of  it  on  a  summary  application,  but 
will  not  do  so  where  the  vendees  have  pur- 
chased in  good  faith,  and  are  able  to  respond 
to  an  adverse  judgment  at  the  suit  of  tlie  as- 
signee. In  re  Hunt,  2  N.  B.  E.  166 ;  s.  c. 
1  C.  L.  N.  169. 
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3.  The  messenger  is  to  enter  and  seize,  at 
Lis  own  hazard,  the  property  of  the  bank- 
lupt ;  but  if  be  enters  the  house  and  seize 
the  property  of  another,  acting  under  au- 
thority, he  cannot  be  turned  out,  but  the 
party  must  take  his  remedy  at  law.  Ob- 
structing a  messenger  in  the  execution  of 
his  warrant  is  a  contempt.  JSx  parte  Page, 
1  Bose,  1 ;  17  Ves.  59.    (Eng.) 


SEPARATE  ASSETS. 

1.  How  divided.  The  assignee  shall 
be  chosen  by  the  creditors  of  the  company, 
and  shall  also  keep  separate  accounts  of  the 
joint  stock  or  property  of  the  copartner- 
ship, and  of  the  separate  estate  of  each  mem- 
ber thereof.  And,  after  deducting  out  of 
the  whole  amount  received  by  such  assignee 
the  whole  of  the  expenses  and  disbursements, 
the  net  proceeds  of  the  joint  stock  shall  be 
appropriated  to  pay  the  creditors  of  the  co- 
partnership, and  the  net  proceeds  of  the 
separate  estate  of  each  partner  shall  be  ap- 
propriated to  pay  his  separate  creditors. 
And  if  there  shall  be  any  balance  of  the 
separate  estate  of  any  partner,  after  the  pay- 
ment of  his  separate  debts,  such  balance 
shall  be  added  to  the  joint  stock  for  the  pay- 
ment of  the  joint  creditors.  And  if  there 
shall  be  any  balance  of  the  joint  stock  after 
payment  of  the  joint  debts,  such  balance 
shall  be  divided  and  appropriated  to  and 
among  the  separate  estates  of  the  several 
partners,  according  to  their  respective  right 
and  interest  therein,  and  as  it  would  have 
been  if  the  partnership  had  been  dissolved 
without  any  bankruptcy.  And  the  sum  so 
appropriated  to  the  separate  estate  of  each 
partner  shall  be  applied  to  the  payment  of 
his  separate  debts.  Section  36  U.  S.  banJc- 
riipt  act,  1867. 


SEPARATE  DEBT. 

1 .  Judgment  of  outlawry  against  two  or 
three  joint  debtors  does  not  make  the  debt 
a  separate  one,  as  against  the  third  debtor, 
and  it  cannot  be  proved  under  his  separate 
commission.  Ex  parte  Dunlop,  Suck,  253. 
(Eng.) 

S.  Of  copartner.  In  order  to  entitle 
a  creditor  to  prove  on  the  joint  estate  of  a 


partnership  firm,  for  a  debt  which  was 
originally  the  separate  debt  of  one  of  the 
partners,  tliere  must  be  either  a  positive 
agreement  to  adopt  the  debt  as  that  of  the 
firm,  or  facts  from  which  the  court  will  be 
justified  in  deducing  an  agreement  or  con- 
sent to  the  adoption.  It  is  not  suflBcient 
that  the  money  lent  to  one  partner  has  been 
ultimately  applied  to  the  purpose  of  the 
firm.  In  re  Ferras,  2  Jttr.,  Chan.  Rep.  11. 
(Eng.) 


SEPARATE  ESTATE. 

1 .  Where  a  bank  held  notes  of  a  firm  in- 
dorsed by  the  individual  members  tliereof, 
the  court  decided  that  the  bank  had  a  right 
to  dividends  against  the  joint  and  separate 
estates  of  the  bankrupts,  according  as  its  in- 
terest might  be  proven.  In  re  Mead  assig- 
nee, {N.  D.  N.  r.)  2  JV".  B.  B.  65 ;  citing 
ex  part^  Brown,  1  Atkins,  225 ;  ex  parte 
Emrly,  1  Hose,  61 ;  Marwick,  8  Boston  Law 
B.  109 ;  Colling  &  Son  v.  Hood,  3  McLean, 
186,  188 ;  Ingall's  case,  5  Boston  Law  B. 
401. 

2.  In  bankruptcy  the  joint  and  separate  es- 
tates are  considered  as  distinct  estates.  A  joint 
creditor  having  security  on  the  separate  es- 
tate, may  prove  against  the  joint  estate  with- 
out relinquishing  his  security,  may  prove 
his  whole  claim  against  both  estates  and  re- 
cover a  dividend  from  each,'  but  so  as  not  to 
receive  more  than  the  full  amount  of  his 
debt  from  both  sources.  In  re  Howard, 
Oole&Co.4JV".  JB.  2J.  185. 

3.  Claim  against.  When  a  party 
files  his  proof  of  debt  for  the  same  amount 
against  two  members  of  the  same  firm,  the 
claims  stand  as  proven,  and  the  motion  of 
the  assignee  that  the  claims  be  stricken  from 
the  list  will  be  overruled,  and  the  claim  must 
stand  allowing  the  creditors  to  prove  their 
claims  against  the  separate  estates  of  each 
partner.  In  re  Beers  et  al.  (^Ohio,)  5  N.  B. 
B. 


SEPARATE  LIABILITY. 

1 .  Discharge  of.  A  New  York  house 
accepted  bills  for  the  accommodation  of  a 
Virginia  house,  on  an  agreement  for  reim- 
bursement, entered  into  by  a  London  mer- 
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chant,  the  correspondent  of  the  Virginia 
house.  Afterwards  the  London  merchant 
entered  into  partnership,  and  hy  letter  de- 
sired the  New  York  house  to  consider  all 
credits,  advices  and  instructions  then  in  force 
from  him,  as  extending  to  the  new  firm. 
The  New  York  house  replied  that  they 
would  make  up  and  transfer  to  the  new  firm 
the  open  accounts  in  joint  exchange  trans- 
actions, but  that  they  lioped  to  liave  the  ac- 
count current  made  up  before  they  carried 
the  old  account  to  the  new  firm.  They  after- 
wards paid  the  accommodation  bills  and 
drew  on  the  new  firm  for  the  amount.  The 
new  firm  became  bankrupt.  Held,  that  un- 
der the  circumstances,  the  separate  liability 
was  discharged,  and  that  the  New  York 
house  were  only  joint  creditors.  JEx  parte 
Jackson,  2  Mont.,  D.  &  D.  146.     (Eng.) 


SEQUESTRATION. 

1.  A  sequestration  issued  by  a  judg- 
ment creditor  of  a  beneflcied  clergyman,  who 
became  bankrupt,  is  entitled  to  a  priority 
over  a  subsequent  sequestration  issued  by 
his  assignees  under  the  bankruptcy,  not- 
withstanding that  the  first  of  such  seques- 
tration was  not  published  until  after  the 
commission  of  the  act  of  bankruptcy,  Hop- 
kins V.  Clark,  i  B.  S  S.  836  j  10  Jur.,  N. 
8.  439  ;  33  L.  J.,  Q.  B.  93 ;  12  W.  B.  370 ; 
afBrmed  on  appeal,  b  B.  &  8.  753  ;  10  Jur., 
N.  8.  1071 ;  33  L.  J.,  Q.  B.  334 ;  12  W.  B. 
1029.    (Eng.) 


SERVICE. 

1.  Notice  of  petition.  Where  notice 
of  the  petition  had  been  served  on  the  at- 
torney in  the  suit,  the  plaintiff^,  the  creditor 
residing  out  of  the  state.  Held,  that  the 
service  was  sufficient.  In  re  Williamson, 
Coleman's  Cases,  64 ;  Coleman  &  Caines' 
Cases,  174. 


2.  Of  order.  A 
having  by  leave  of  a  j 
a  garnishee,  who  was 
sent  him  goods  for 
not  to  be  recovered 
auctioneer  sold  them 
in   the  conditions  of 


judgment  creditor,  H., 
udge  proceeded  against 

an  auctioneer,  and  P. 
sale  for  ready  money, 

until  payment.  The 
on  those  terms,  stated 
sale,  and  received  part 


of  the  price  from  some  of  the  purchasers ; 
but  H.,  who  had  purchased  part,  took  them 
away  without  payment,  and  without  the 
consent  of  the  auctioneer  or  of  P.  H.  re- 
fused to  pay,  offering  to  set  off  a  debt  due 
to  him  from  P.;  this  was  declined.  A. 
having  obtained  judgment  against  P.,  ob- 
tained an  order  to  attach  the  price  of  the 
goods  remaining  in  the  auctioneei-'s  hands, 
under  17  &  18  Vict.  c.  125,  s.  61,  which 
was  served  on  the  garnishee.  On  the  same 
day,  but  after  the  service,  P.  became  bank- 
rupt. His  assignees  claimed  the  money 
fi'om  the  garnishee,  and  also  demanded 
payment  from  A.  of  the  price  of  the  goods 
taken  away  by  him.  Held,  that  the  ser- 
vice of  the  order  bound  the  debt,  so  as  to 
render  the  judgment  creditor  a  creditor  hav- 
ing security  for  his  debt,  within  12  &  13 
Vict.  c.  106,  s.  184,  but  did  not  give  a  lien, 
so  as  to  bring  him  within  the  exception  in 
that  section;  and,  consequently,  that  the 
judgment  creditor  could  not  prevail  against 
the  assignees.  Holmes  v.  Tutton,  5  Ml.  & 
Bl.  65 ;  1  Jm.,  N.  S.  975;  24£.  J.,  Q.  B. 
346.    (Eng.) 

3.  Of  notice.  The  notice  provided  by 
the  18th  section  of  the  act,  shall  be  served 
by  the  marshal,  or  his  deputy,  and  notices 
to  the  creditors  of  the  time  and  place  of 
meeting  provided  by  the  section,  shall  be 
given  through  the  mail  b}'  letter,  signed  by 
the  clerk  of  the  court.  Every  envelope  con- 
taining a  notice  sent  by  the  clerk  or  mes- 
senger shall  have  printed  on  it  a  direction  to 
the  postmaster  at  the  place  to  which  it  is 
sent,  to  return  the  same  within  ten  days  un- 
less called  for.  General  Order  No.  53, 
Sup.  Ct.  U.  8. — Jn  hanhruptey. 

4.  Of  papers.  If  such  debtor  cannot 
be  found,  or  his  place  of  residence  ascer- 
tained, service  shall  be  made  by  publica- 
tion, in  such  manner  as  the  judge  may  di- 
rect.    8ection  40,  U.  8.  bankrupt  act,  1867. 

5.  Of  petition.  A  non-trader,  much 
indebted,  left  the  realm,  and  an  order  had 
been  made  under  the  English  bankruptcy 
act  of  1861,  s.  70,  for  service  of  a  petition 
for  adjudication  on  him  abroad.  Ilis  solici- 
tor, with  whom  he  was  in  communication 
was  present  when  the  order  was  made,  but 
gave  no  information,  and  declined  to  accept 
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service.  The  petitioner  sent  a  clerk  abroad, 
who  was  unable  to  find  and  serve  the 
debtor.  Service  of  the  petition  was  then 
ordered  to  be  made  on  the  solicitor,  and  the 
debtor  was  thereupon  adjudged  bankrupt. 
Held,  that,  under  the  circumstances,  the  ad- 
judication was  good.  In  re  Calthrop,  3 
L.  B.,  Gh.  252;  37  L.  J.,  Bank.  17;  18 
L.  T.,  N.  S.  166;  16  W.  B.  446.    (Eng.) 

6.  Of  petition  and  order  to  show 
cause.  The  fortieth  section  of  the  bank- 
rupt act  does  not  intend  that  if  the  debtor 
"cannot  be  found"  within  the  district 
where  the  proceedings  are  pending,  or  have 
been  commenced,  that  the  marshal  as  mes- 
senger, even  if  cognizant  of  the  whereabouts 
of  the  debtor,  without  the  district  shall 
then  prove  him  absent  to  effect  service,  such 
service  is  invalid.  In  re  Alabama  &  Chatta- 
nooga R.  R.  Co.,  5  N.  B.  B.  97. 


SERVICES  OF  COUNSEL. 

1 .  Services  rendered  by  counsel,  in  pro- 
ceedings to  obtain  an  adjudication  of  bank- 
ruptcy, will  not  in  general  be  allowed  out  of 
the  bankrupt's  estate.  In  re  N.  Y.  Mail 
Steamship  Co.  (S.  D.  N.  Y.)  2  N.  B.  B. 
137. 


SET-OFFS. 

1 .  A  creditor  of  an  insolvent  is  not  enti- 
tled to  a  set-off  in  an  action  brought  by  the 
insolvent  debtors'  factor  for  goods  sold  to 
the  creditor.  Borwood  v.  Pelosi,  2  Dallas' 
Pa.  Bep.  43. 

2.  A  commission  of  bankruptcy  is  legal 
notice  to  affect  the  subsequent  assignee  of 
a  promissory  note  with  the  stated  right  of 
set-oflf.  Humphries  v.  Blight,  assignee,  4 
Dallas'  Pa.  Bep.  370. 

3.  In  an  action  by  an  assignee  of  an  in- 
solvent debtor,  on  a  debt  due  to  the  insol- 
vent ;  debts  due  and  payable  from  the  insol- 
vent more  than  six  years  before  the  com- 
mencement of  the  action,  but  less  than  six 
years  before  the  commencement  of  the  pro- 
ceedings in  insolvency  may  be  set  oiF.  Par- 
ker V.  Sanborn,  7  Grays'  (Mass.')  191. 
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4.  A  right  of  set-off  between  an  insol- 
vent debtor  and  his  creditor  accrues  at  the 
time  of  the  first  publication  of  the  notice  of 
the  insolvency,  and  the  account  is  to  be 
stated,  and  the  balance  ascertained  as  of 
that  day.  Demmon  v.  Boylston  Bank,  5 
Gushing,  {Mass.)  194. 

5.  Where  B.,  a  debtor  of  an  insolvent, 
who  has  assigned  all  his  estate  to  his  trus- 
tees, for  the  benefit  of  his  creditors,  pur- 
chased a  promissory  note  of  the  insolvent's 
after  the  assignment,  it  was  held,  that  B 
could  not  set  off  the  note  purchased  by  him 
against  a  debt  due  by  him  to  the  insolvent, 
in  a  suit  brought  by  the  trustees.  Johnson 
v.  Bloodgood,  1  Johnson,  51. 

6.  In  an  action  by  assignees  of  a  bank- 
rupt, for  money  due  their  bankrupt  as  su- 
percargo, the  defendant  cannot  set  off  a 
claim  against  the  bankrupt  for  not  keeping 
his  vessel  fully  insured,  the  same  being  then 
unliquidated.  Brown  v.  Carning,  2  Gained 
Gases,  33. 

7.  And  mutual  debts  and  cred- 
its. "Where  A.  before  executing  a  deed  of 
inspectorship,  jvhich  was  afterwards  regis- 
tered, deposited  bills  of  exchange  with  a 
bank  for  collection  when  due,  and  the  au- 
thority to  collect  and  receive  the  money 
on  the  bills  remained  unrevoked  up  to  the 
execution  of  such  deed,  held,  that  there  was 
a  credit  given  by  A.  to  the  bank  within  the 
meaning  of  the  mutual  credit  clause  of  the 
English  bankrupt  act  of  1849,  s.  171  ;  and 
that  the  bank,  therefore,  was  entitled  to  set 
off  the  amount  collected  on  such  bills  against 
a  debt  due  from  A.  to  the  bank.  Naoroji  v. 
Chartered  Bank  of  India,  Australia  and 
China,  37  L.  J.,  G.  P.  221 ;  16  W.  B.  791 ; 
3  L.  B;  G.  P.  444;  18  L.  T.,  N.  8.  358. 
(Eng.) 

8.  An  executor  proving  against  the  estate 
of  a  bankrupt  for  a  debt  due  to  his  testator's 
estate  extinguishes  the  debt  as  effectually  as 
if  due  to  him  in  his  own  right ;  he  cannot, 
therefore,  set  it  off  against  a  claim  of  the 
bankrupt  to  a  share  in  the  residuary  estate  of 
the  testator.  Stammers  v.  Elliott,  37  L.  J., 
Ghanc.  353 ;  3  L.  B.,  Gh.  195 ;  18  L.  T., 
N.S.I;  16  W.  B.  489.     (Eng.) 

9.  A.  sued  B.,  C.  and  D.  on  a  joint  debt. 
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They  pleaded  a  set-off.  A.  replied  that  be- 
fore plea  D.  had  become  bankrupt.  Held,  a 
good  replication.  New  Quebrada  Company 
V.  Carr,  4  L.  JR.,  C.  P.  651;  38  L.  J.,  C. 
P.  283  ;  17  W.  B.  859.     (Eng.) 

10.  A  shareholder  of  a  company  in 
course  of  winding  up,  being  also  a  creditor 
of  the  company,  assigned  his  estate  and  ef- 
fects to  trustees  for  his  creditors.  Held, 
that  inasmuch  as  a  set-off  of  mutual  credits 
was  allowed  by  the  English  bankruptcy  law 
act  of  1849,  though  n.t  allowed  in  respect 
of  calls  by  the  companies'  act  of  1862,  the 
court  of  chancery  sitting  as  the  court  of  ap- 
peal in  bankruptcy,  was  bound  to  allow  the 
claim  upon  the  company  to  be  set  off  against 
the  calls.  In  re  Duckworth,  ex  parte 
Cooper,  36  L.  J.,  Bank.  28  ;  2  L.  B.,  Cli. 
578;  15  W.  B.  858;  16  L.  T.,  N.  8.  580. 
(Eng.) 

1 1 .  The  defendants  accepted  two  bills  of 
exchange  drawn  by  J.  &  Co.,  who  undertook 
to  provide  funds  before  maturity,  and  as  col- 
lateial  security  deposited  with  the  defend- 
ants cotton,  coffee,  and  certain  bills  of  ex- 
change. The  defendants  discounted  away 
the  bills  so  deposited,  and  obtained  the  as- 
sent of  J.  k  Co.  to  their  selfing  the  goods 
and  receiving  the  proceeds,  and  acted  there- 
oa.  But  after  the  cotton  was  sold,  and  be- 
fore the  coffee  was  sold,  J.  &  Co.  became 
bankrupt.  The  proceeds  of  the  deposited 
goods  and  bills  left  a  balance  in  the  hands  of 
the  defendants  after  payment  of  the  two  bills 
accepted  by  them,  but  a  larger  balance  was 
owing  by  J.  &  Co.  to  the  defendants  on 
other  matters.  The  assignees  in  bankruptcy 
of  J.  &  Co.  brought  an  action  to  recover  the 
balance  of  the  proceeds  of  the  deposited  bills 
and  goods.  Held,  that  they  weie  not  enti- 
tled to  succeed,  inasmuch  as  the  only  ques- 
tion was  whether  at  the  time  of  the  bank- 
ruptcy of  J.  &  Co.  there  was  such  a  mutual 
credit  between  them  and  the  defendants  as 
to  entitle  the  latter  to  retain  the  proceeds  of 
the  coffee  against  the  larger  balance  owing 
to  them,  and  that  after  the  arrangement 
authorizing  the  sale  of  the  cotton  and  coffee, 
there  was  such  a  mutual  credit.  Astley  v. 
Gurney,  38  £.  J.,  G.  P.  357;  4  L.  B.,  C.  P. 
714 ;  18  W.  B.  44.     (Eng.) 

12.  "Where  a  bank  holds  a  protested  ac- 
ceptance of  one  of  its  regular  depositors  and 


he  has  a  balance  to  his  credit  in  the  bank, 
which  the  bank  applies  as  a  credit  on  the 
protested  acceptance,  and  the  depositor  with- 
in a  month  afterwards  is  adjudged  a  bank- 
rupt. Held,  that  the  bank  has  a  right  to  get 
off  the  amount  of  the  draft  against  the  de- 
posit, thereby  reducing  the  amount  of  the 
draft,  and  that  the  bank  should  not  pay  over 
to  the  assignee  the  amount  of  said  deposit. 
In  re  Petrie  et  al.  (_S.  B.  N.  Y.)  5  N.  B. 
R. 

13.  Balance  in  bank.  If  ihe  maker 
of  a  promissory  note,  which  has  been  dis- 
counted at  a  bank,  becomes  insolvent,  hav- 
ing money  on  deposit  in  such  bank,  the 
amount  of  the  note  may  be  set  off  against  the 
amount  of  the  deposit,  and  the  balance  only 
of  the  latter  paid  to  the  assignees,  provided 
the  note  is  due  absolutely,  although  not  pay- 
able until  afterwards.  Demmon  v.  Boylston 
Bank,  5  Gush.  (Mass.)  194. 

14.  Plea  of.  To  an  action  by  assignees 
of  a  bankrupt  for  48Z.,  the  price  of  phaeton 
which  the  defendant  had  purchased  from  the 
plaintiffs  for  cash  on  delivery,  the  defendant 
pleaded  that  before  and  at  the  time  of  the 
delivery  of  the  phaeton  and  of  the  bankrupt- 
cy, the  bankrupt  was  indebted  to  the  de- 
fendant in  4&1.  Jipon  a  bill  of  exchange  drawn 
by  Elves  upon  and  accepted  by  the  bankrupt, 
payable  to  Harland,  indorsed  to  the  defend- 
ant ;  the  plaintiffs  replied  that  the  bankrupts 
had  accepted  the  bill  for  a  debt  due  from  him 
to  Harland,  and  that  after  the  bill  became 
due  and  was  dishonored,  Harland  indorsed 
it  to  the  defendant  without  consideration,  in 
order  that  the  defendant  might  purchase  the 
phseton,  setting  off  the  amount  of  the  bill, 
and  then  hand  over  the  pheeton  to  Harland. 
It  was  held,  that  the  replication  was  a  good 
answer  to  the  claim  of  set-off.  Lackington 
V.  Combes,  8  Scott,  312  ;  6  Bing.,  N.  G.  71. 
(Eng.) 

15.  In  an  action  by  the  assignees  of  a 
bankrupt  to  recover  the  price  of  machinery 
supplied  by  the  bankrupt,  the  court  allowed 
the  defendant  to  plead  an  equitable  plea  of 
set-off  for  unliquidated  damages  arising  out 
of  the  same  contract.  Makeham  v.  Crow, 
18  C.  B.,  N.  S.  847.    (Eng.) 

1 6.  A  plea  of  mutual  credit  by  way  of 
I  set-off,  cannot  be  pleaded  to  a  declaration  by 


SET-OFFS. 


811 


assignees,  charging  the  defendant  with  hav- 
ing received  a  sum  of  money  from  the  bank- 
rupt for  the  purpose  of  meeting  an  accept- 
ance, and  neglecting  so  to  apply  it,  whereby 
the  bankrupt's  estate  sustained  damage,  the 
claim  being  for  unliquidated  damages.  Bell 
V  Carey,  8  0.  B.  887  ;  19  L.  J.,  C.  P.  103. 
(Eng.) 

17.  A  plea  of  set-offto  an  action  by  as- 
signees of  a  bankrupt  must  show  that  it  is 
pleaded  to  a  debt  to  which  it  is  strictly  ap- 
plicable. Groom  v.  Mealey,  2  Scott,  171 ;  2 
Bing.,  N.  C.  138;  1  Hodges,  212;  see 
Woods;.  Smith,  '^M.  <&    W.  522.    (Eng.) 

18.  To  an  action  by  a  trustee  of  a  Scotch 
bankrupt  for  money  received  by  the  defend- 
ant for  the  use  of  the  plaintiff  as  trustee,  after 
the  bankruptcy,  and  for  interest  upon  money 
due  from  the  defendant  to  the  plaintiff  as 
trustee,  foreborne  to  the  defendant  at  his  re- 
quest, it  is  good  defence  that  there  were  mu- 
tual credits  between  the  bankrupt  and  the 
defendant,  and  that  by  the  Scotch  law,  the 
trustee  is  only  entitled  to  sue  for  the  balance. 
Macfarlane  v.  Norris,  2B.d;S.  783 ;  3  L.  J., 
Q.  B.  245 ;  6  L.  T.,  N.  S.  492;  9  Jur.,  N. 
S.  374.    (Eng.) 

19.  In  an  action  by  assignees,  it  is  not 
sufficient  proof  of  a  set-off  that  the  commis- 
sioners permitted  the  defendant  to  prove  the 
debt  proposed  to  be  set  off.  Pirie  v.  Men- 
nett,  3  Camp.  279;  1  Base,  359.     (Eng.) 

20.  "What  and  what  not  allowed 
as.  Where  a  bankrupt,  on  the  eve  of  bank- 
ruptcy, fraudulently  delivers  goods  to  one 
of  his  creditors,  the  assignees  may  disafBrm 
the  contract,  and  recover  the  value  of  the 
goods  in  trover,  but  if  they  bring  assump- 
sit, they  affirm  the  contract  and  then  the 
creditor  may  set  off  his  debt.  Smith  v. 
Hodson,  4  T.  B.  211.     (Eng.) 

21.  Where  A.  first  purchased  one  and 
afterwards  another  parcel  of  goods  of  B.,  each 
on  a  six  months'  credit  when  the  first  sum  was 
due,  he  left  with  B.  a  bill  of  exchange  for  a 
larger  amount  than  the  value  of  the  goods, 
in  order  to  pay  for  them,  B.  agreeing  to  re- 
turn to  A.  the  overplus  when  he  was  paid 
the  bill.  B.  received  the  amount  of  the  bill 
and  then  A.  became  bankrupt,  not  having 
paid  for  the  second  parcel.     It  was  held,  in 


an  action  by  A.'s  assignees,  that  B.  might 
retain  such  overplus  to  satisfy  his  demand 
for  the  second  parcel  of  goods.  Atkinson  v. 
ElUott,  7  T.  B.  378.    (Eng.) 

22.  A  tradesman  undertook  to  do  work 
upon  an  article  delivered  to  him,  for  a  per- 
son to  whom  he  was  indebted,  and  it  was 
agreed  that  the  work  should  be  paid  for  in 
ready  money.  He  afterwards  became  bank- 
rupt. It  was  held,  that  the  assignees  were 
not  liable  in  trover  for  refusing  to  deliver 
such  article  to  the  creditor  on  his  offering  to 
set  off  the  price  of  the  work  against  his 
own  demand.  Clark  v.  Fell,  i  B.  (&  Ad. 
404;  lN.d;M.24i.    (Eng.) 

23.  An  agreement  for  a  lease  of  a  mill 
provided  that  the  machinery  of  the  mill  at 
the  commencement  and  expiration  of  the 
tenancy  should  be  valued,  and  the  increase 
or  diminution  in  value  paid  by  the  lessor  or 
lessee,  as  the  case  might  be.  The  lessee  be- 
came bankrupt,  having  improved  the  machi- 
nery. The  assignees  elected  not  to  con- 
tinue the  tenancy,  and  the  value  of  the  im- 
provements were  ascertained.  It  was  held, 
that  against  this  amount  the  landlord  might 
set  off  the  rent,  and  also  a  demand  for  goods 
sold  and  delivered.  Ex  parte  Hanson,  3 
De  G.&J.,  92;  AJwr.N.  S.  464;  27 
L.  J.,  Bank.  40.     (Eng.) 

24.  A.  &  Co.,  merchants  at  Liverpool, 
remitted  a  bill  to  B.  &  Co.  in  London,  with 
directions  to  get  it  discounted,  and  apply 
the  proceeds  in  a  particular  way.  B.  &  Co. 
did  not  have  it  discounted,  but  received  the 
money  when  it  became  due.  Before  that 
time,  A.  &  Co.  had  stopped  payment,  and 
desired  to  have  the  bill  returned  to  them. 
A  commission  of  bankruptcy  was  issued 
against  them  before  the  money  was  received 
on  the  bill  of  B.  &  Co.  It  was  held,  that 
the  latter  were  liable  to  be  sued  for  the 
amount  by  the  assignees  of  A.  &  Co.  for 
money  received  to  their  use  ;  and  that  B.  & 
Co.  could  not  set  off  a  debt  due  to  them 
from  A.  &  Co.  Buchanan  v.  Findley,  9  B. 
&  C.  738  ;  4  ilf.  (^  iJ.  593.     (Eng.) 

25.  A  creditor  of  a  partnership  having 
made  further  advances  on  the  security  of  a 
bill  deposited  with  him  for  that  purpose  by 
the  partners,  and  having  undertaken  to  re- 
ceive the  amount  when  due  and  return  the 
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surplus,  the  bill  having  been  discharged  and 
remaining  in  his  hands  unpaid,  is  not  en- 
titled, on  the  bankruptcy  of  the  partners, 
to  set  off  his  prior  advances  against  a  de- 
mand by  the  assignees  of  the  bill.  Ex  parte 
Flint,  1  Swam.  30.    (Eng.) 

26.  The  defendants  were  the  holders  of 
a  bill  of  exchange,  accepted  by  M.,  for  760Z., 
which  was  indorsed  to  them  by  the  com- 
mercial bank  of  Scotland,  and  they  were 
also  the  acceptors  of  a  bill  drawn  by  the 
commercial  bank  in  favor  of  M.  The  for- 
mer bill  became  due  on  the  6th  of  January, 
and  was  dishonored,  M.  having  stopped 
payment.  On  the  7th,  the  defendants  de- 
bited the  commercial  bank  in  their  account 
with  the  7602.,  and  wrote  a  receipt  on  the 
back  of  the  bill,  and  returned  it  protested 
to  the  commercial  bank.  The  latter,  hear- 
ing of  the  failure  of  M.,  on  the  6th  wrote  to 
the  defendants,  requesting  them  to  keep  the 
760/.  bill,  and  set  off  the  amount  against 
the  1,000?.,  their  acceptance,  which  would 
become  due  on  the  12th.  In  an  action  by 
the  assignees  of  M.,  who  had  became  bank- 
rupt, against  the  defendants,  as  acceptors 
of  the  1,000Z.  bill,  it  was  held,  that  they 
were  not  entitled  to  set  off  the  760J.  Bel- 
cher V.  Lloyd,  ZM.d;  Scott,  822.    (Eng.) 

27.  Where  a  regimental  agent,  under  au- 
thority of  a  power  of  attorney  from  the 
colonel,  had  received  monies  from  the  pay- 
master-general of  the  forces  and  then  be- 
came bankrupt,  it  was  held,  in  an  action 
by  the  assignees  for  goods  sold  and  delivered 
by  the  agent  for  the  use  of  the  regiment,  that 
the  colonel  might  set  off  the  money,  which 
the  agent  had  received  from  the  paymaster- 
general  remaining  unaccounted  for,  in  re- 
duction of  the  demand.  Knowles  v.  Mait- 
land,  6D.(&B.  312 ;  4  B.  ^  C.  173.  (Eng.) 

28.  Where  bankers  receive  pay,  money 
on  account  of  a  bankrupt,  after  notice  of  an 
act  of  bankruptcy,  all  the  sums  received 
are  to  the  use  of  the  estate ;  and  they  can- 
not set  off  the  payments  made,  or  be  al- 
lowed to  come  in  as  creditors,  and  claim 
dividends  on  debts  paid,  which  were  owing 
before  the  act  of  bankruptcy.  Hankey  v. 
Vernon,  3  Bro.,  C.  C.  313.     (Eng.) 

29.  In  an  action  by  assignees  of  a  bank- 
rupt, the  defendant  is  entitled  to  set  off  a 


debt  due  to  him  from  the  bankrupt,  if  when 
he  gave  credit  to  the  bankrupt,  he  had  no 
notice  of  a  prior  act  of  bankruptcy,  though 
he  had  notice  that  the  bankrupt  had  stopped 
payment.  Hawkins  v.  Whitten,  5  M.  &  B. 
219  ;  10  B.d;  C.  217.     (Eng.) 

30.  Where  a  person  indebted  to  his  sister 
became  a  bankrupt,  shortly  afterwards  the 
sister  made  her  will,  and  thereby  gave  cer- 
tain sums  to  trustees  and  executors,  as  pe- 
cuniary provisions  for  the  benefit  of  ihe 
bankrupt,  in  a  form  apparently  intended  to 
exclude  the  claims  of  creditors.  She  never 
proved  her  debt  against  the  bankrupt's  es- 
tate, and  died  before  he  obtained  his  certifi- 
cate. On  a  bill  in  equity  by  the  assignee 
against  her  executors  for  payment  of  the 
money  bequeathed  for  the  use  of  the  bank- 
rupt, it  was  held,  that  the  executors  were 
not  entitled  to  set  off  the  amount  of  the  un- 
proved debt  against  the  demand  of  the  assig- 
nees. Cherry  V.  Boultbee,  4  Mylne  <&  0. 
422.     (Eng.) 

31.  Where  assignees  brought  an  action 
of  trover  to  recover  a  policy  of  insurance, 
the  defendent  pleaded  a  custom  for  insurance 
brokers  to  have  a  general  lien  upon  policies 
of  insurance  in  their  possession  for  their 
general  balance ;  that  mutual  dealings  and 
accounts  existed  between  the  bankrupt  and 
the  defendant,  and  that  at  the  time  of  the 
conversion  the  bankrupt  was  indebted  to  the 
defendant  in  200Z.  Replication,  that  the 
2001.  was  the  price  of  goods  sold  to  the 
bankrupt  upon  twelve  month's  credit,  and 
that  a  bill  of  exchange  was  drawn  and  ac- 
cepted in  payment,  which  bill  was  not  due 
at  the  time  of  the  conversion.  It  was  held, 
first  that  by  taking  the  security  the  lien  was 
gone;  secondly,  that  the  defendant  could 
not  rest  his  defence  upon  6  Geo.  4,  c.  16,  s. 
50,  without  specially  pleading  the  facts; 
thirdly,  that  if  the  plea  of  mutual  credits 
was  set  up,  then  it  could  not  succeed,  be- 
cause it  did  not  appear  that  the  balance  was 
due  at  the  time  of  the  bankruptcy.  Hewi- 
son  V.  Gutherie,  2  Hodge,  51 ;  2  Bing.,  N. 
C.  755  ;  3  Scott,  298.    (Bngi) 

32.  Where  D.  and  another  purchased 
goods  of  two  London  houses,  and  shipped 
them  upon  speculation  to  a  foreign  port  in 
the  name  of  C,  and  not  wishing  to  appear 
as  principles  in  the  transaction,  represented 
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to  the  London  houses,  and  to  the  consignees 
abroad,  that  0.  was  the  principal,  and  that 
they  acted  merely  as  his  agents ;  and  after 
the  shipment,  the  London  houses  made  ad- 
vances to  D.  and  his  partner,  as  agents  of 
0.  on  account  of  the  goods,  the  proceeds  of 
which  remained  in  the  hands  of  the  consig- 
nees abroad;  and  C.  also  advanced  money  to 
D.  and  his  partner,  who  afterwards  became 
bankrupts,  and  at  the  date  of  the  commis- 
sion were  indebted  to  C.  for  such  advances. 
It  was  held,  in  an  action  by  the  assignees 
for  money  had  and  received,  that  C.  had  a 
right  to  retain  the  proceeds  of  the  goods  as 
a  set-off  for  money  advanced  to  the  bank- 
rupts, it  being  a  case  of  mutual  credit. 
Basum  v.  Cato,  I  D.  (&  B.  550 ;  5  B.  d:A. 
860.  (Eng.; 

33.  Though  in  general  after  bankruptcy 
an  assignment  cannot  be  taken  of  a  debt  of 
the  bankrupt,  in  order  to  set  it  off  against  a 
debt  due  the  bankrupt,  yet  if  such  assign- 
ment is  taken  in  consequence  of  any  arrange- 
ment for  that  purpose  made  before  the  bank- 
ruptcy, or  by  reason  of  any  equity,  to  have 
such  assignment  arising  from  matters,  which 
have  occurred  before  the  bankruptcy,  then  a 
set-o(f  will  be  allowed  in  respect  to  the  debt 
so  assigned.  So  a  surety  before  bankruptcy, 
paying  off  the  debt  of  the  principal  after 
bankruptcy,  and  taking  an  assignment  of 
securities,  among  which  is  a  securitj^  of  the 
bankrupt,  is  entitled  to  set  it  off  against  a 
debt  due  from  him  to  tlie  bankrupt.  Ex 
parte  Barrett,  13  W.  S.  559;  34  L.  J., 
Bank.  41.     (Eng.) 

34.  Where  a  policy  to  a  broker  acting 
under  a  del  credere  commission  was  under- 
written by  the  bankrupt,  and  a  loss  upon 
the  policy  happens  before  the  bankruptcy, 
the  broker  may  deduct  the  amount  of  the 
loss  from  the  debt  which  he  owes  to  th,e 
bankrupt's  estate.  Bize  v.  Dickason,  1  T. 
2?.  285.    (Eng.) 

35.  Where  assignees  bring  an  action  for 
a  debt  due  to  the  bankrupt's  estate,  the  de- 
fendant may  set  off  notes  in  his  possession 
issued  by  the  bankrupt  before  his  bank- 
ruptcy. Moore  v.  Wright,  2  Rose,  470;  2 
Mwrsh,  209  ;  6  Taunt.  517.     (Eng.) 

36.  Where  there  are  cross  acceptances 
and  the  right  of  set-off  clear,  the  court  of 


bankruptcy  will  restrain  the  assignees  from 
bringing  an  action.  Ex  parte  Olegg,  1 
Mont.  &  Ayr.  91;  3  Beac.  &  Chit.  505. 
(Eng.) 

37.  If  a  debtor  of  the  bankrupt's  estate 
obtains  a  bill  with  the  bankrupt's  name  upon 
it,  which  he  knows  forms  no  demand  upon 
the  estate,  after  notice  of  the  bankrupt's  in- 
solvency, and  with  a  view  to  a  set-off,  he  is 
not  a  bona  fide  holder.  Ex  parte  Stone,  1 
Glyn  &  J.  191.     (Eng.) 

38.  Acceptances  not  due  till  after  the_ 
bankruptcy  of  the  acceptor,  may  be  set  off. 
Ex  parte  Wagstaff,  13  Ves.  65.    (Eng.) 

39.  Where,  previously  to  October  24th, 
1842,  the  defendants,  who  were  bankers,  had 
discounted  bills  to  a  large  amount  for  cer- 
tain customers,  who  had  become  bankrupts 
on  that  day,  at  which  time  the  defendants 
had  in  their  hands  a  balance  belonging  to 
the  bankrupts.  The  bills  were  indorsed  by 
the  bankrupts  in  blank,  and  two  of  them 
were  paid  by  the  acceptors  before  the  bank- 
ruptcy ;  the  others  far  exceeded  the  amount 
of  the  balance  in  the  defendants'  hands,  did 
not  become  due  till  the  16th  of  November 
and  on  other  subsequent  days.  The  action, 
which  was  for  money  lent,  was  commenced 
on  the  2d  of  November;  and  on  the  8th  of 
the  same  month,  the  defendants  proved 
against  the  bankrupt's  estate  the  whole  of 
the  bills,  except  the  two  which  had  been 
paid,  deducting  the  balance  in  their  hands. 
It  was  held,  that  the  defendants,  as  indor- 
sers  of  the  bills,  were  entitled  to  set  them 
off  in  the  action.  Alsager  v.  Currie,  12  M. 
<&  W.  751 ;  13  L.  J.,  Exch.  203.     (Eng.) 

40.  Where  bankers  advanced  to  0.  500Z. 
on  his  promissory  note,  and  subsequently, 
without  notice  to  him,  deposited  the  same, 
with  other  securities,  with  W.  &  Co.  as  se- 
curity for  a  debt.  The  bankers  having  be- 
come bankrupt,  W.  &  Co.  compelled  C.  to 
pay  them  the  amount  due  on  his  note.  Prior 
to  the  bankruptcy  0.  had  obtained  posses- 
sion of  bank  and  interest  notes  of  the  bank- 
ers to  an  amount  more  than  sufBcient  to 
have  paid  the  amount  due  on  his  promis- 
sory note.  Credit  was  given  to  the  as- 
signees of  the  bankrupt  by  W.  &  Co.  for 
the  amount  paid  to  them  by  C,  and  the 
assignees  having  paid  them  the  balance  of 
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their  debt,  they  delivered  over  d  them  the 
securities  then  in  their  hands,  which  were 
more  than  sufBcient  to  secure  them  the  re- 
payment of  their  debt.  It  was  held,  that 
C.  was  entitled  to  set  off  against  the  amount 
due  on  his  note  a  sufBcient  portion  of  bank 
and  interest  notes  of  the  bankrupts  in  his 
hands  and  to  prove  the  balance  due  on  such 
notes  against  the  estate.  Ex  parte  Staddon, 
3  Mont.,  D.  dt  D.  250;  7  Jur.  358;  12  L. 
J.,  Bank.  39.     (Eng.) 

41.  In  an  action  by  assignees  to  recover 
♦  the  value  of  goods  sold  and  delivered  to  the 

defendants  by  the  bankrupt,  the  defendants 
cannot  set  off  the  bankrupt's  acceptance, 
which  they  do  not  hold  in  their  own  right, 
but  in  effect  for  other  persons.  Fair  v. 
Mclver,  16  East,  130.     (Eng.) 

42.  In  an  action  by  assignees  of  a  bank- 
rupt underwriter  against  insurance  brokers 
for  premiums  due  to  the  bankrupt,  the 
brokers  are  entitled  to  set  off,  by  reason  of 
mutual  credit,  a  loss  which  occurred  before 
the  bankruptcy  upon  a  policj'  underwritten 
by  the  bankrupt  and  effected  by  the 
brokers  in  their  own  name,  for  a  principal 
for  whom  they  were  acting  on  a  /del  credere 
commission.  Lee  v.  BuUen,  4  Jur.  N.  8., 
557 ;  27  L.  J.  B.  161 ;  S  El.  S  Bl.  692  n. 
(Eng.) 

43.  Where  insurance  brokers  effected 
several  policies  of  insurance,  some  in  the 
name  and  on  account  of  their  own  firm, 
others  in  the  name  of  their  own  firm  but  on 
account  of  principals,  and  others  in  the 
name  and  on  account  of  their  principals,  for 
which  principals  they  acted  under  a  del  cre- 
dere commission,  without  the  knowledge  of 
the  underwriters,  it  was  held,  that  in  an  ac- 
tion against  them  for  premiums  by  the  as- 
signees of  one  of  the  underwriters  upon  those 
policies,  who  had  become  bankrupt,  the 
brokers  might  set  off  losses  and  returns  due 
on  all  of  those  policies  which  were  effected 
in  the  name  of  their  own  firm,  but  not  on 
such  as  were  effected  in  the  names  of  their 
principals,  such  losses  and  returns  having  be 
come  due  on  those  policies  before  the  tihie 
when  the  bankrupt  stopped  payment,  though 
they  had  not  been  adjusted  by  the  bank- 
rupt, but  only  by  the  other  underwriters, 
between  the  time  of  his  stopping  payment 
and  committing  an  act  of  bankruptcy,  on 


which  adjustment  the  brokers  had  given 
their  principals  credit  for  the  amount. 
Koster  v.  Eason,  2  M.  &.  S.  112.     (Eng.) 

44.  A  party  has  a  right  to  set  off  notes 
of  a  firm  of  bankers,  taken  b}'  him  after  he 
knew  that  they  had  stopped  payment,  but  be- 
fore he  knew  that  either  of  the  partners  had 
committed  an  act  of  bankruptcy  ;  but  he  is 
not  entitled  to  set  off  notes  of  such  bankers, 
taken  by  him  after  he  knew  that  either  of 
the  partners  of  the  bank  had  committed  an 
act  of  bankruptcy.  Dixon  v.  Cass,  \  B.  & 
^d343.     (Eng.) 

45.  P.  &  Co.,  having  borrowed  a  large 
sum  from  the  bank  of  Bengal,  deposited 
company's  paper  with  the  bank  to  a  greater 
amount,  as  a  collateral  security,  accom- 
panied with  a  written  agreement  authoriz- 
ing the  bank,  in  default  of  non-payment  by 
a  given  day,  "  to  sell  the  company's  paper 
for  the  disbursement  of  the  bank,  rendering 
to  P.  &  Co.  any  surplus."  Before  default 
P.  &  Co.  were  declared  insolvents,  under 
the  Indian  insolvent  act,  9  Geo.  4,  c.  73.  At 
the  time  of  the  adjudication  of  insolvency 
the  bank  were  holders  of  two  promissory 
notes  of  P.  &  Co.,  which  they  had  dis- 
counted for  them  before  the  loan.  The  time 
for  repayment  having  expired,  the  bank 
sold  the  company's  paper,  the  proceeds  of 
which,  after  satisfying  the  principal  and  in- 
terest, produced  a  considerable  surplus.  In 
an  action  by  the  assignees  of  P.  &  Co. 
against  the  bank,  to  recover  the  surplus,  it 
was  held,  that  the  bank  could  not  set  off 
the  two  promissory  notes,  and  that  the  case 
did  not  come  within  the  mutual  credit 
clause  in  bankruptcy  act.  Young  v.  Bank 
of  Bengal,  1  Moore,  P.  0.  G.  150 ;  1  Beac. 
622.     (Eng.) 

46.  In  October,  1825,  G.  applied  to  the 
bankrupt  to  discount  the  note,  and  took  as 
part  payment  the  proceeds  of  a  bill  accepted 
by  the  bankrupt,  payable  to  G.'s  order.  Q. 
indorsed  this  bill  for  value  to  the  defendant, 
and  he  got  it  discounted  by  H.,  who  was  the 
holder  when  it  became  due.  A  commission 
of  bankruptcy  issued  against  the  bankrupt 
on  the  23d  December,  and  the  bill  became 
due  on  the  24th,  when  it  was  presented 
and  dishonored.  On  the  26th,  H.  received 
the  amount  from  the  defendant,  and  return 
ed  the  bill  to  him.     It  was  held,  that  he 
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had  a  right  to  set  off  the  bill  against  the  de- 
mand of  the  assignees  on  the  note.  Collins 
V.  Jones,  10  B.  <&  C.  777.     (Eng.) 

47.  An  insurance  broker  who  is  indebted 
to  the  assignees  of  a  bankrupt  underwriter 
for  premiums,  cannot,  without  an  especial 
authority,  set  off  against  that  debt  sums 
due  from  the  underwriter  for  returns  of 
premium,  whether  the  returns  became  due 
before  the  bankruptcy  or  after  the  bank- 
ruptcy. Miuett  V.  Forrester,  4  Taunt.  541. 
(Eng.) 

48.  Although  a  discharge  did  not  operate 
as  a  complete  extinguishment  of  a  scheduled 
debt,  the  creditor  was  not  entitled  to  plead 
such  debt  by  way  of  set-off  to  an  action 
against  him  by  the  insolvent  for  a  demand 
accruing  subsequently  to  his  discharge. 
Francis  B.  Dodsworth,  4  C.  B.  202;  17  L. 
J.,  C.  P.  185.     (Eng.) 

49.  Where  the  defendant  kept  cash  with 
M.  &  W.,  bankers,  and  accepted  a  bill  drawn 
by  one  of  the  partners  in  the  house,  and 
indorsed  by  the  partner  to  the  house,  who 
discounted  and  afterwards  indorsed  it  for 
value  to  S.  Before  the  bill  became  due  M. 
&  "W.  had  become  bankrupts,  having  funds 
in  the  hands  of  S.  more  than  sufficient  to 
meet  the  bill,  and  having  in  their  hands 
money  belonging  to  the  defendant.  When 
the  bill  became  due,  S.  presented  it  for  pay- 
ment to  the  defendant,  who  having  refused 
to  pay,  S.  paid  himself  out  of  the  funds  of 
M;  &  W.  remaining  in  his  hands,  and  de- 
livered the  bill  to  their  assignees.  It  was 
held,  in  an  action  by  the  assignees  against 
the  defendant  as  acceptor  of  the  bill,  that 
there  had  been  before  the  bankruptcy  a 
mutual  credit  between  the  bankrupt  and  the 
defendant,  and  that  the  latter  was  entitled 
to  set  off  against  the  sum  due  to  the  bank- 
rupts on  the  bill,  the  debt  due  to  him  by 
them  at  the  time  of  their  bankruptcy.  Rol- 
land  V.  Nash,  S  B.  (&  C.  105;  2  M.  c^  B. 
Ii59      (Eng.) 

50.  A  debt  from  a  bankrupt  to  a  married 
woman  dum  sola  cannot  be  set  off  against  a 
debt  from  her  husband  to  the  bankrupt.  Ex 
parte  Blagden,  19  Ves.  465.    (Eng.) 

5 1 .  Set-off  is  allowed  of  a  separate  debt 
due  from  the  estate  against  the  joint  debt 


due  to  it,  and  liberty  given  to  prove  the 
balance.  Ex  parte  Hanson,  12  Ves.  346. 
(Eng.). 

52.  A.,  on  entering  into  partnership 
with  B.,  applied  to  his  bankers  for  a  loan, 
to  constitute  his  capital.  They  consented, 
upon  a  condition  that  B.  joined  in  a  security 
for  the  repayment  of  the  loan,  which  was 
complied  with.  The  partnership  opened  an 
account  with  the  bankers,  who  also  con- 
tinued the  private  bankers  of  A.  On  the 
bankruptcy  of  the  bankers,  the  balance  on 
the  joint  account,  arising  from  this  loan,  was 
against  A.  and  B.,  but  A.'s  private  account 
was  in  his  favor.  A.  and  B.  were  allowed 
to  set  off  this  private  balance  against  the 
joint  debt,  it  being  but  a  security  for  the 
separate  debt.  A.  and  B.,  soon  after  the 
partnership  commenced,  took  in  another 
partner,  but  it  was  understood  that  the 
account  with  the  bankers  was  to  continue 
as  before.  The  new  partner  drew  checks  in 
the  firm  name,  and  paid  them  into  his  pri- 
vate accounts.  The  assignees  were  held 
not  to  be  entitled  to  charge  the  checks  so 
transferred  against  the  partnership  account. 
£•«  parte  Hanson,  18  Fes.  233;  lEose,  156. 
(Eng.) 

53.  debtor,  by  bond  to  the  separate 
estate  of  a  deceased  partner,  is  not  allowed 
in  equity  to  set  off  his  bond  debt,  in  respect 
to  acceptances  for  which  he  had  become 
liable  to  the  partnership  estate,  and  which 
were  proved  by  him  under  a  joint  commis- 
sion of  bankruptcy.  Addis  v.  Knight,  2Mer. 
117.     (Eng.) 

54.  Part  owners  of  a  ship  cannot  set  off 
their  proportions  of  a  debt  due  to  the  bank- 
rupt on  that  account  against  debts  due  by 
the  bankrupt  to  them  individually.  Ex 
parte  Christie,  10  Ves.  105.     (Eng.) 

55.  The  debt  of  the  bankrupt  to'^one 
partner  is  allowed  to  be  set  off  against  the 
joint  debt  of  him  and  his  partner  on  their 
bond  to  secure  the  separate  debt  of  the 
former.  Ex  parte  Hanson,  18  Fes.  233  ;  1 
Base,  156.    (Eng.) 

56.  A  building  society  borrowed  a  sum 
of  money  from  its  bankers,  upon  a  joint  and 
several  promissory  note  of  two  of  its  trus- 
tees and  a  director.  The  bankers,  at  the 
time  of  their  bankruptcy,  held  the  note,  and 
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there  was  also  a  balance  in  their  hands,  to 
the  credit  of  the  society  upon  a  current  ac- 
count. It  was  held,  that  the  society  was 
entitled  to  set  off  the  amount  of  the  balance 
against  the  sum  due  upon  the  note.  Ex 
parte  Olennel,  9  W.  B.  380 ;  s.  c.  nom. 
In  re  Penfold,  4  L.  T.,  N.  S.  6.     CEng-) 

57.  Under  a  separate  commission,  relief 
in  the  nature  of  a  set-off  was  refused  to  a 
separate  creditor  of  the  bankrupt,  indebted 
to  the  partnership  in  a  greater  amount.  Ex 
parte  Twogood,  11  Ves.  517.     (Eng.) 

58.  An  underwriter  cannot  set  off,  as  a 
mutual  credit,  against  a  loss  accruing  after 
bankruptcy  of  the  assured,  premiums  of  the 
same  and  other  policies  due  before  the 
bankruptcy  from  the  assured,  who  was 
himself  his  own  insurance  broker  in  effect- 
ing those  policies.  Neither  can  he  set  off 
returns  of  premiums  upon  voyages  not  com- 
plete before  the  bankruptcy,  although  the 
underwriter  must,  upon  the  conclusion  of 
the  adventure,  necessarily  become  debtor  to 
the  assured,  either  for  a  loss  or  a  return  of 
premium.  Glennie  v.  Edmunds,  4  Taunt. 
775.     (Eng.) 

59.  Where,  under  an  agreement,  the 
plaintiffs  and  defendants  were  jointly  enti- 
tled to  the  benefits  of  a  charter  party  and 
the  plaintiffs  assigned  their  interest  in  it,  by 
indoi-sement  to  D.,  their  creditor,  at  the 
same  time  giving  the  defendant  notice  of  the 
assignment  and  afterwards  became  bankrupt. 
The  assignees  of  the  charter  party  having 
sued  on  it  in  the  names  of  the  plaintiffs,  the 
defendants  pleaded  the  bankruptcy  of  the 
plaintiffs,  by  which  the  right  to  their  choses 
in  action  vested  in  their  assignees  in  bank- 
ruptcy. Replication  setting  forth  the  assign- 
ment by  the  plaintiffs  of  their  interest  in  the 
charter  party  to  D.,  and  notice  to  the  de- 
fendants of  that  assignment  given  by  them 
before  the  bankruptcy  of  the  plaintiffs,  and 
that  the  plaintiffs  sued  on  account  of  D. 
Rejoinder  setting  up  the  previous  agreement 
between  the  plaintiffs  and  defendants,  to 
share  the  benefits  of  the  charter  party,  by 
way  of  a  mutual  credit  between  the  parties, 
on  which  an  account  should  be  stated  and 
one  demand  set  off  against  the  other.  It 
was  held  bad  in  substance,  for  at  the  time 
of  the  bankruptcy  no  mutual  credit  existed 
between  the  plaintiffs  and  defendants.  Boyd 
».  Mangles,  16  M.  &  W.  337.     (Eng.) 


60.  A.,  B.  &  C,  traders  in  partnership, 
were  indebted  to  H.  in  51,9812.  12s.  Upon 
the  dissolution  of  the  firm,  it  was  found 
C,  the  retiring  partner,  was  indebted  to  the 
firm  in  6,8172.  9s.  6d.,  supposing  all  the 
debts  of  the  firm  (including  that  of  H.)  to 
be  paid ;  whereupon  it  was  agreed  between 
them  that  0.  should  pay  to  A.  &  B.  tlie 
6,8172.  9s.  &d.,  and  should  assign  to  them 
all  the  assets  and  effects  of  the  firm,  they 
undertaking  to  pay  the  partnership  debts. 
A.  &  B.  subsequently  becoming  bankrupts, 
leaving  unpaid  the  debts  due  to  H.,  a  balance 
of  47,0002.  It  was  held,  that  C.'s  liability 
to  H.  did  not  constitute  a  debt  or  mutual 
credit,  which  could  be  set  off  under  6  Geo. 
4,  c.  16,  s.  50  in  an  action  by  the  assignees 
of  A.  &  B.  against  him  for  the  recovery  of 
the  6,8172.  9s.  6^.  due  from  him  to  the  firm. 
Abbott  V.  Hicks,  7  Seott,  715 ;  5  Bing.  N. 
a.  578 ;  3  Jur.  871.     (Eng.) 

6 1 .  The  defendant  advanced  the  money 
to  purchase  a  string  of  pearls  on  joint  ac- 
count of  himself  and  C,  and  agreed  that 
the  profit  and  loss  thereon  should  be  equally 
divided,  C.  paying  his  share  of  interest  till 
the  pearls  were  sold.  C.  being  indebted  to 
the  defendant  at  the  time  became  bankrupt. 
The  pearls  were  afterwards  sold,  and  the 
mone}'  received  by  the  defendant.  In  an 
action  by  the  assignees  of  C,  for  his  share 
of  the  money  received,  it  was  held,  that  the 
defendant  was  entitled  to  set  off  the  debt 
due  from  C.  to  himself,  this  being  a  case  of 
mutual  credit  within  5  Geo.  2,  c.  30,  s.  28. 
French  v.  Penn,  3  Dougl  257.     (Eng.) 

62.  The  defendant  pleaded  to  a  declara- 
tion by  assignees  for  goods  sold  and  deliv- 
ered by  the  bankrupt  that,  before  notice  of 
any  act  of  bankruptcy,  and  before  the  issu- 
ing of  the  fiat,  and  before  action,  the  de- 
fendant gave  credit  to  the  bankrupt,  by  ac- 
cepting bills  of  exchange  for  his  accommo- 
dation, without  any  consideration  or  value, 
which  bills  were,  before  notice  of  the  bank- 
ruptcy, negotiated  by  the  bankrupt  for  his 
own  use  and  benefit;  that  the  credits  so 
given  were  likely  to  end  in  debts  from  the 
bankrupt  to  the  defendant,  and  that  after- 
wards and  before  action,  the  defendant  paid 
the  bills.  It  was  held,  a  good  set-off,  under 
6  Geo.  4,  0.  16,  s.  50,  on  the  ground  that  a 
mutual  credit  was  shown.  Russell  v.  Bell, 
&M.d!W.  277  •  ID.  N.  S.  107.    (Eng.) 
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63.  A  declaration  by  assignees,  that,  in 
consideration  that  R.  before  his  bankruptcy 
would  sell  goods  to  the  defendant,  the  de- 
fendant agreed  to  pay  for  them  prompt  two 
months  or  by  an  acceptance  ;  containing  an 
averment  of  delivery  of  the  goods,  and  of 
the  defendant's  refusal  to  pay  by  an  accept- 
ance or  otherwise,  whereby  R.,  before  he 
became  bankrupt,  was  deprived  of  the  use 
and  benefit  of  the  acceptance,  and  of  the 
benefit  which  would  have  resulted  from  dis- 
counting the  acceptance,  and  was  put  to 
great  loss  and  inconvenience,  and  his  estate 
applicable  to  the  discharge  of  his  just  debts 
was,  by  reason  of  the  non-payment  of  the 
goods,  much  diminished  in  value,  does  not 
sound  in  unliquidated  damages  so  as  to  de- 
prive the  defendant  of  his  set-off.  Groom 
V.  West,  1P.(6D.19;8A.<6E.  758 ;  2 
Jur.  940 ;  8  L.  J.,  Q.  B.  25.     (Bng-) 

64.  A  defendant  may  set  off  a  debt  due 
to  him  from  a  bankrupt  for  money  lent 
against  a  claim  by  the  bankrupt's  assignees 
on  him  for  not  accepting  pursuant  to  agree- 
ment, a  bill  of  exchange  by  way  of  part 
payment  for  goods  sold  and  delivered  by  the 
bankrupt  to  himself.  Gibson  v.  Bell,  1 
Scott,  712 ;  1  Bing.,  N.  C.  743 ;  1  Hodges, 
136.     (Eng.) 

65.  Where  an  action  was  brought  by  the 
assignees  of  S.,  a  bankrupt,  for  money  had 
and  received  to  the  use  of  the  assignees  since 
bankruptcy.  The  plea  was,  that  before  the 
bankruptcy,  and  before  notice  of  any  act  of 
bankruptcy,  the  defendant  gave  credit  to  the 
bankrupt  to  the  amount  of  502.,  by  indor- 
sing for  his  accommodation,  and  without  con- 
sideration, a  bill  of  exchange  for  that 
amount,  drawn  by  him  and  payable  to  the 
bankrupt's  order,  and  that  such  credit  was 
of  a  nature  extremely  likely  to  end  in  a 
debt.  The  plea  then  alleged  that  the  amount 
of  the  bill  was  paid  by  the  defendant  on  its 
dishonor  after  the  bankruptcy,  but  before 
the  commencement  of  the  action;  and  the 
bankrupt  thereupon  became  indebted  to  the 
defendant ;  that  before  the  bankruptcy,  S. 
drew  a  bill  of  exchange  on  a  bank,  and  de- 
livered it  to  the  defendant  by  way  of  loan, 
that  he  might  raise  the  amount,  and  thereby 
give  credit  to  the  defendant  to  that  amount; 
and  that  afterwards,  before  the  bankruptcy, 
the  defendant  obtained  She  amount  of  the 
bill  from  the  bank,  and  that  he  was  ready 
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and  willing  to  set  off  the  two  sums  against 
each  other.  It  was  held,  that  the  plea 
showed  such  a  giving  of  credit  to  the  bank- 
rupt within  the  6  Geo.  4,  c.  16,  s.  50,  as 
might  be  the  subject  of  a  set-off  in  an  ac- 
tion brought  by  the  assignees.  Hulme  v. 
Muggleston,  Z  M.  d;  TT.  31 ;  6  D.,  P.  C. 
112 ;  M.(&  H.  344.     (Eng.) 

66.  The  defendant,  in  consideration  of 
having  received  A.'s  acceptance  'for  20?., 
undertook  to  indorse  to  A.  a  bill  drawn  by 
the  defendant  on  E.,  payable  to  the  defend- 
ant's order.  He  gave  the  bill,  but  would 
not  indorse  it.  On  an  action  by  the  assign- 
ees of  A.,  who  had  become  bankrupt,  and 
whose  acceptance  was  dishonored,  it  was 
held,  that  the  contract  to  indorse  was  not  a 
subject  of  mutual  credit  within  6  Geo.  4,  c. 
16,  s.  50,  and  could  not  have  been  set  off  by 
the  assignees  against  the  20{.  due  from  A.  to 
the  defendant.  Rose  v.  Sims,  \  B.  <6  Ad. 
521.    (Eng.) 

67.  The  defendant  being  indebted  for 
money  lent  to  them  by  their  bankers,  who 
afterwards  became  bankrupt,  received  from 
their  customers  on  the  day  of  stoppage  of 
payment  by  the  bankers,  but  without  notice 
of  an  act  of  bankruptcy,  certain  notes  of  the 
bankrupts  in  part  payment  of  antecedent 
debts,  on  condition  of  debiting  themselves 
with  so  much  only  as  they  should  receive 
from  the  assignees  on  the  notes.  They  also 
received  from  other  parties  other  notes  of 
the  bankrupts  for  which  they  were  to  pay 
so  "much  only  as  they  should  receive  from 
the  assignees  for  such  notes.  An  action  for 
for  money  loaned  having  been  brought  by 
the  assignees  of  the  bankrupts  against  the 
defendants,  it  was  held,  that  the  defendants 
had  a  beneficial  interest  in  the  first  des- 
cription of  notes,  and  might  therefore  set 
them  off,  but  that  they  could  not  set  off  the 
second  description  of  notes,  as  they  held 
them  merely  as  trustees  for  others.  Foster 
V.  Wilson,  12  M.  &  W.  191;  13  L.  J., 
Exch.  209.     (Eng.) 

68.  Where  three  partners  delivered  bills 
to  D.  for  a  special  purpose.  Two  of  the 
partners  became  bankrupts.  In  an  action 
by  their  assignees  against  D.  for  the  proceeds 
of  the  bill,  it  was  held,  that  one  of  the 
partners  not  having  been  made,  this  was  not 
a  case  of  mutual  credits,  within  5  Geo.  2,  c 
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30,  s.  28,  so  as  to  entitle  the  defendant  to 
set  ofi'  the  bills  against  a,  debt  due  to  him 
from  the  partners.  Stainforth  v.  Fellows,  1 
Marsh,  184 ;  2  Bose,  151.    (Eng.) 

69.  Where  brokers  effected  policies  on 
goods  on  account  of  their  principals,  in  their 
own  names,  and  accepted  bills  on  account 
of  the  goods  which  were  consigned  to  them 
and  lost  before  arrival.  It  was  held,  that 
they  might  set  off  such  losses  in  an  action 
by  the  assignees  of  the  underwriter  for  pre- 
miums, although  they  had  not  any  del  credere 
commission,  and  the  losses  were  not  ad- 
justed. Parker  v.  Beasley,  2  M.  &  S.  423. 
(Eng.) 

70.  A  broker,  who  is  indebted  to  assign- 
ees for  premiums  due  to  them  upon  policies 
subscribed  by  the  bankrupt  before  his  bank- 
ruptcy, is  not  entitled  to  set  off  returns  of 
premium  due  upon  the  arrival  of  ships  which 
have  arrived  since  bankruptcy.  Goldschmidt 
c.  Lyon,  4  Taunt.  534.     (Eng.) 


SETTING-    ASIDE    ADJUDICA- 
TION OF  BANKRUPTCY. 

1 .  There  is  no  party  to  a  creditor's  peti- 
tion except  the  petitioning  creditor  and  the 
bankrupt.  An  injunction  may  be  served 
under  it  on  any  person  or  number  of  per- 
sons, but  such  service  does  not  make  them 
parties  to  the  proceedings  there.  Any  one 
served  may  himself,  upon  motion  or  by  peti- 
tion, have  a  wrongful  injunction  dissolved, 
but  he  would  obtain  no  right  to  control  or 
vacate  the  adjudication,  that  being  a  matter 
in  which  he  sliall  not  be  permitted  to  inter- 
fere. No  one  has  a  right  to  contest  an  ad- 
judication and  pray  for  its  vacation  without 
some  priority  of  interest.  Karr  v.  Whit- 
taker,  (_Tenn.')  5  N.  B.  B.  123. 


SETTING-  ASIDE  JUDGMENT. 

1 .  The  exacting  of  a  high  rate  of  interest 
is  not  a  sufficient  cause  for  setting  aside  a 
judgment,  especialiy  when  at  the  time  of 
entering  up  the  judgment,  valuable  collate- 
ral securities  were  surrendered  to  debtor  by 
plaintiff  for  a  large  part  of  the  judgment. 
Shaffer  v.  Pritchery  et  al.  4  N.  B.  B.  179. 


SETTING  ASIDE   MORTGAGE. 

1 .  If  land  has  been  conveyed  by  an  insol- 
vent debtor  in  fraud  of  creditors  to  one  who 
has  thereafter  mortgaged  it  to  a  third  per- 
son by  a  mortgage,  which  is  also  void,  the 
assignee  of  the  insolvent  debtor  may  main- 
tain a  bill  in  equity  to  set  aside  the  convey  ■ 
ances.  If,  however,  the  mortgage  has  been 
assigned  to  an  innocent  purchaser  for  a  valu- 
able consideration,  it  cannot  be  declared 
void,  but  the  parties  to  the  fraud  will  bo 
held  responsible  for  the  amount  thereof. 
Hubbell  V.  Currier,  10  Allen,  (Jfass.)  333. 


SETTING  UP  THE  ACT. 

1.  Who  estopped  from.  Parties 
who  were  privies,  and  had  assented  to  a  deed 
of  assignment,  could  not  set  it  up  as  an  act 
of  bankruptcy.  Bamford  v.  Baron,  2  T.  B. 
594 ;  S.  P.,  Marshall  v.  Barkworth,  IN.S 
M.  279  ;  4.  B.  <&  A.  508.     (Eng.) 

2.  A  commission  being  sued  out  upon  the 
petition  of  a  creditor,  who  had  not  concurred 
in  a  deed  of  conveyance,  and  who,  together 
with  others  who  had  so  concurred,  was  cho- 
sen assignee.  Held,  that  it  was  no  objection 
to  an  action  by  them  as  assignees,  that  some 
of  them  had  concurred  in  such  deed.  Tap- 
penden  v.  Burgess,  4  East,  230;  1  Smith, 
33.     (Eng.) 

3.  The  assignees  of  a  bankrupt,  though 
neither  of  them  are  petitioning  creditors, 
cannot  avail  themselves  of  an  act  of  bank- 
ruptcy of  which  the  petitioning  creditor 
would  be  estopped  from  availing  himself. 
Tope  V.  Hockin,  9  D.  (&  B.  881  ;  1  B.  &  C. 
101.     (Eng.) 

4.  Execution  by  a  trader  of  a  deed  of  as- 
signment of  all  his  estate  and  effects  for  the 
benefit  of  his  creditors,  although  purporting 
to  be  made  under  the  arrangement  clauses  of 
the  12  and  13  Vict.  c.  106,  s.  224,  was  an 
act  of  bankruptcy,  of  which  any  creditor 
vrho  had  not  executed  or  acceded  to  the  deed 
might,  prior  to  its  execution  by  the  required 
majority  of  six-sevenths  in  number  and  value 
of  the  creditors,  avail  himself  in  support  of 
his  petition  for  Adjudication  against  the 
trader.    Ex  parte  Alsop,  1  Be  G-,  F.  &  J 
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289;  29  £.  J.,  Bank.  7  ;  6  Jur.,  N.  S.  282. 
(Eng.) 

5.  But  where  a  creditor  had  advised  the 
trader  respecting  a  sale  under  such  a  deed, 
he  had  acquiesced  in  it  so  as  to  be  precluded 
from  treating  it  as  an  act  of  bankruptcy.  Id. 

6.  A  bankrupt,  previous  to  the  fiat,  hav- 
ing called  a  meeting  of  his  creditors  at  Man- 
chester, H.  &  Co.,  creditors  at  Halifax, 
wrote  to  G.,  an  attorney  at  Manchester,  to 
attend  the  meeting  on  their  behalf,  saying, 
"  we  will  leave  our  interest  in  your  hands." 
In  pursuance  of  the  resolutions  passed  at  the 
meeting,  which  were  communicated  to  H. 
&  Co.,  a  trust  deed  was  prepared  by  G.  and 
executed  by  the  bankrupt  and  many  of  the 
creditors,  but  not  by  H.  &  Co.  A  dividend 
was  afterwards  declared  by  the  trustees,  of 
which  H.  &  Co.  were  also  informed,  with- 
out making  any  objection  to  the  arrange- 
ment. Held,  that  they  could  not  afterwards 
set  up  his  deed  as  an  act  of  bankruptcy. 
JEx  parte  Tealdi,  1  Mont.,  D.  (&  D.  210. 
(Eng.) 

7.  Traders  executed  an  assignment  of  all 
their  eflfects  in  trust  for  their  creditors,  and 
afterwards  sued  out  a  fiat  against  them- 
selves, but  did  not  apply  for  adjudication. 
Two  creditors,  who  could  have  sued  out  a 
fiat  against  the  bankrupts,  and  who  could, 
under  it,  have  impeached  the  deed,  applied 
for  and  obtained  an  adjudication.  Held, 
that  the  assignees  could  successfully  im- 
peach the  deed,  JEx  parte  Jackson,  1  De 
Oex,  609 ;  19  Jur.  770 ;  VI  L.J,  Bank.  19. 
fEng.) 


SETTLEMENTS. 

1.  By  marriage  contract.  Where 
by  a  marriage  settlement,  the  trustees  cove- 
nant to  permit  the  husband  to  receive,  dur- 
ing his  life,  the  dividends  arising  from  bank 
stock  vested  in  their  names ;  if  the  husband 
becomes  bankrupt  and  the  trustees  author- 
ize a  third  person  to  receive  the  dividends 
and  pay  them  over  to  the  bankrupt's  wife, 
they  are  liable  to  his  assignees  in  an  action 
for  money  had  and  received,  Allen  v.  Im- 
pett,  2  Moore,  240 ;  8  Taunt.  263 ;  Bolt, 
641.     (Eng.) 

2.  Family.      A    solicitor  and    money 


scrivener,  being  in  insolvent  circumstances, 
upon  his  marraige  with  a  woman  with  whom 
he  had  for  seven  years  pieviously  cohabited, 
by  a  deed  of  settlement  and  articles  of  agree- 
ment executed  piior  to  the  marriage,  convey- 
ed and  assigned  his  real  and  personal  estate 
to  trustees,  for  his  wife,with  a  joint  power  of 
appointment  among  the  children  of  the  mar- 
riage, (including  an  illegitimate  daughter,) 
by  reserving  no  interest  to  himself;  im- 
mediately after  the  marriage  the  power  was 
exercised  in  favor  of  the  illegitimate  daughter. 
The  property  remained  under  the  control 
of  the  husband,  and  within  two  months 
after  the  marriage,  a  fiat  issued  against  him. 
Held,  that  the  settlement  was  itself  an  act 
of  bankruptcy,  and  void  as  against  the  as- 
signees. Oolombine  ii.  "Peuhall,  1  Sm.  & 
a.  228.     (Eng.) 

3.  A  trader,  previously  to  and  in  consid- 
eration of  his  marriage,  which  was  solem- 
nized in  pursuance  of  an  engagement  of  seve- 
ral years'  standing,  the  fulfilment  of  which 
had  been  delayed  by  circumstances  not  con- 
nected with  the  state  of  his  affairs,  made  a 
settlomeut  of  part  of  his  property.  After 
his  marriage  he  was  adjudged  bankrupt. 
Before  the  execution  of  the  settlement  he 
had,  to  the  knowledge  of  the  intended  wife, 
committed  acts  of  bankruptcy  subsequently 
to  his  contracting  the  debt  due  to  the  peti- 
tioning creditor,  and  within  twelve  months 
before  the  adjudication.  Held,  that  the  set-, 
tlement  was  invalid  as  against  the  assignees. 
Praser  v.  Thompson,  i  De  G.  (t  J.  659. 
(Eng.) 

4.  Of  controversies.  He  may,  un- 
der the  direction  of  the  court,  submit  any 
controversy  arising  in  the  settlement  of  de- 
mands against  the  estate  or  of  debts  due  to  it, 
to  the  determinination  of  arbitrator  to  be 
chosen  by  him  and  the  other  party  to 
the  controversy,  and  may,  under  such  direc- 
tion, compound  and  settle  any  such  contro- 
versy, by  agreement  with  the  other  party, 
as  he  thinks  proper  and  most  for  the  inter- 
est of  the  oreditbr.  Section  17  U.  S.  bank- 
rupt act,  1867. 

5.  Of  estates.  In  the  settlement  of  in- 
solvent estates,  equity  allows  the  creditor) 
to  prove  and  take  a  dividend  on  his  whole 
debt,  without  regard  to  any  collateral  securi- 
ty he  may  hold,     Jervis  v.  Smith,  (iV.  T.) 
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3  JSf.  B.  M.  147 ;  citing  Oiieesebrough  v. 
Millard,  1  Johns.  Ch.  im ;  Brinckeihoff  4>. 
Marvin,  5  id.  320  ;  Bvertson  v.  Booth,  19 
Johns.  468  ;  Van  Mater  v.  Ely,  1  Beas. 
271;  Bell  v.  Fleming,  id.  13;  AUston  v. 
Mumford,  1  Brock  &  Marsh,  265 ;  Aldrich 
V.  Cooper,  2  Leading  Cases  in  Equity,  56 ; 
Mason  v.  Bogg,  2  Mylne  &  G.  443 ;  Amory 
V.  Francis,  16  Mass.  208  ;  Farnum  v.  Bou- 
telle,  13  Met.  159  ;  Routz  v.  Hart,  13  Iowa, 
515  ;  Putnam  v.  Kussell,  17  Vt.  54  ;  West  v. 
Bank  of  Rutland,  19  id.  403. 

6.  Of  property  by  voluntary  act. 
If  an  individual  being  in  debt  shall  make  a 
voluntary  conveyance  of  his  entire  property, 
i£  would  be  a  clear  case  of  fraud,  but  thjs 
would  not  apply,  if  such  conveyance  be 
made  by  a  person  free  from  all  embarrass- 
ments and  without  reference  to  future  re- 
sponsibilities. Between  these  extremes, 
however,  numberless  cases  arise  under  facts 
and  circumstances,  which  must  be  minutely 
examined  to  ascertain  their  true  character. 
To  hold  that  a  settlement  of  a  small  amount 
by  an  individual  in  independent '  circum- 
stances, which,  if  known  to  be  public,  would 
not  affect  his  credit,  if  fraudulent  would  be 
a  perversion  of  the  statute,  (13  Elizabeth.) 
It  did  not  intend  thus  to  disturb  the  ordi- 
nary and  safe  transaction  in  society,  made 
in  good  faith,  and  which  at  the  time  sub- 
jected the  creditors  to  no  hazard.  If  the 
debt  of  the  creditor,  by  whom  the  volun- 
tary settlement  is  impeached,  existed  at  the 
date  of  the  settlement,  and  if  it  is  shown 
that  the  remedy  of  the  creditor  is  defeated 
or  dela3'ed  by  the  existence  of  the  settle- 
ment, it  is  immaterial  whether  the  debtor 
■was  or  was  not  solvent  after  making  the 
settlement.  But  if  a  voluntary  settlement 
or  deed  of  gift  be  impeached  by  subsequent 
creditors,  whose  debts  had  not  been  con- 
tracted at  the  date  of  the  settlement,  then 
it  is  necessary  to  show  either  that  the  set- 
tler made  the  settlement  with  the  express 
intent  to  delay,  hinder  or  defraud  creditors, 
or  that  after  the  settlement,  the  settlor  had 
not  sufficient  means  or  reasonable  expecta- 
tions of  being  able  to  pay  his  then  existing 
debts,  that  is  to  say  was  reduced  to  a  state 
of  insolvency,  in  which  case  the  law  infers 
that  the  settlement  was'  made  with  intent 
to  delay,  hinder  or  defraud  creditors,  and 
therefore  fraudulent  and  void.  It  is  obvious, 
that  the  fact  of  a  voluntary  settlement,  re- 


taining money  enough  to  pay  the  debts 
which  he  owed  at  the  time  of  making  the 
settlement,  but  not  actually  paying  them, 
cannot  give  a  different  character  to  the  set- 
tlement, or  take  it  out  of  the  statute.  It 
still  remains  a  voluntary  alienation  or  deed 
of  gift  whereby  in  the  event  the  remedies 
of  creditors  are  delayed,  hindered,  and  de- 
frauded, is  void  as  against  the  plaintifi' 
seeking,  as  a  creditor,  to  set  such  settlement 
aside.  Spirett  v.  Willows,  quoted  in  Free- 
man V.  Pope,  9  JEng.  Law  Rep.  §06 ;  Sedg- 
wick V.  Place  etal.  5  N.  B.  B.  168. 


SHARES. 

1.  Acceptance  by  assignees  of. 
After  a  shareholder  in  a  railway  company  - 
had  become  bankrupt,  but  before  he  had  ob- 
tained his  certificate,  calls  were  made.  The 
assignees  took  possession  of  the  scrip,  and 
a  correspondence  was  parried  on  between 
the  official  assignee  and  the  trade  assignee, 
in  the  course  of  which  the  latter  seni  the 
former  a  statement  of  the  bankrupt's  pro- 
perty, including  the  value  of  the  shares, 
and  with  an  estimate  of  the  probable 
amount  forthcoming,  to  carry  on  the  bank- 
rupt proceedings  and  pay  dividends.  The 
trade  assignee  subsequently  wrote  to  the 
official  assignee,  suggesting  that  the  shares, 
which  continued  in  the  possession  of  the 
assignees,  should  be  sold.  Held,  that  there 
was  not  sufficient  evidence  to  warrant  a 
finding  by  a  jury,  that  the  assignees  had  ac- 
cepted the  shares.  South  Staffordshire 
Railway  Company  v.  Burnside,  6  Eailw. 
Gas.  611;  5  Exeh.  129;  20  L.J.,  Exch. 
120.     (Eng.) 

2.  A  shareholder  at  the  time  of  his  bank- 
ruptcy held  shares  in  an  incorporated  com- 
pany standing  in  his  own  name  on  the  com- 
pany's books,  but  which  were  of  no  value 
at  the  time  and  on  which  only  25Z.  per  share 
had  been  paid.  The  certificates  were 
handed  over  to  his  assignees  by  the  bank- 
rupt, but  nothing  further  was  done  in  res- 
pect thereto  by  either  the  assignees,  the 
bankrupt  or  the  company  for  over  five  years 
thereafter,  when  the  shares  having  risen  in 
the  market,  the  assignees  claimed  them  and 
demanded  to  be  registered  in  the  company's 
books  as  the  owners,  which,  however,  the 
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company  refused  to  do.  Held,  that,  assum- 
ing an  acceptance  of  the  shares  was  neces- 
sary to  prove  the  assignees'  title,  and  that 
the  acceptance  ought  to  be  within  a  reason- 
able time,  still  that  the.  facts  proved  more 
evidence  of  their  title,  and  that  the  question 
of  reasonable  time  was  one  for  the  jury; 
but  that  the  judge  ought  to  direct  the  jury 
that  the  reasonable  time  for  accepting  them 
did  not  begin  to  run  until  some  party  in- 
terested in  the  shares  had  taken  some  step 
respecting  them.  Graham  v.  Van  Diemen's 
Land  Company,  11  Eocch.  101 ;  Z  C.  L.  B. 
887 ;  1  Jur.,  N.  S.  806 ;  24  L.  J.  Exch.  213. 
(Eng.) 

3.  In  companies,  vesting  in  and 
not  vesting  in  assignees.  "Where  the 
act  of  incorporation  of  a  company  declares 
that  the  "  shares  shall  be  deemed  personal 
estate,  and  shall  be  transmissible  as  such," 
it  was  held,  that  though  the  profits  arose 
out  of  the  land,  the  shares  were  personal 
property,  passing  as  such  to  the  assignees,  on 
the  bankruptcy  of  the  owner  and  holder 
theeof.  Ex  parte  Lancaster  Canal  Company, 
1  Deac.  <f!  Chit  All ;  1  Mont.  116 ;  1  Mont. 
(&  Bligh,  94;  8.  P.,  ex  parte  Lawrence,  1  De 
Gex,  269.    (Eng.) 

4.  But  shares  in  the  Vauxhall  bridge 
company  are  real  estate  and  not  within  21 
Jac,  1,  0.  19,  s.  11.  Ex  parte  Vauxhall 
bridge  company,  1  Glyn  &  J.  101.    (Eng.) 

5.  A.  purchased  shares  in  the  name  of 
the  bankrupt,  who  verbally  declared  that 
he  held  them  as  trustee  for  A.,  and  the  cer- 
tificates of  shares  were  in  A.'s  possession, 
but  no  notice  was  given  to  the  company  of 
the  trust,  nor  did  the  bankrupt  sign  a 
written  declaration  of  the  trust  until  seven 
days  before  the  fiat  was  issued  against  him. 
According  to  the  rules  of  the  company  only 
priniipals  could  become  subscribers.  It 
was  held,  that  the  shares  were  in  the  order 
and  disposition  of  the  bankrupt  as  reputed 
owner  and  therefore  passed  to  his  assignees. 
Ex  panie  Orde,  1  Deac.  166.    (Eng.) 

6.  Where  it  was  stipulated  by  a  clause 
in  the  deed  of  settlement  of  a  banking  com- 
pany, that  it  should  have  a  lien  on  the 
shares  of  such  J)roprietors  as  were  custom- 
ers for  balances  due  the  bank,  and  that  no 
share  should  be  transferred  without  the  con« 


sent  of  the  directors,  and  there  was  indorsed 
on  each  certificate  of  shares  a  memorandum 
of  such  provisions.  A  person  being  largely 
indebted  to  the  bank  for  advances  and  being 
the  proprietor  of  thirty  shares  of  the  com- 
pany, a  certificate  of  which  so  indorsed  he 
held  at  the  time,  became  bankrupt.  It  was  / 
held,  that  the  shares  did  not  pass  to  his  as- 
signees  under  the  clause  of  reputed  owner- 
ship, so  as  to  defeat  the  lien  of  the  bank, 
which  had  been  provided  for  in  the  deed. 
Ex  parte  Plant,  4  Beae.  db  Chit.  160.  (Eng.) 

7.  In  companies,  when  in  the  or- 
der and  disposition  of  bankrupt, 
and  when  not.  A.  borrowed  money 
from  B.  in  1846,  to  purchase  the  requisite 
amount  of  shares  in  two  companies  to  qual- 
ify him  for  the  oflice  of  director  in  each ; 
and  having  purchased  the  shares  and  become 
a  director  in  both  companies,  A.  assigned  all 
the  shares  to  B.,  as  security  for  the  loan. 
In  one  of  the  companies  the  qualification  for 
the  office  of  director  would  be  lost  by  the 
disposal  or  reduction  of  the  amount  of  that 
qualification,  and  the  other  company  re- 
quired that  its  directors  should  be  possessed 
of,  or  entitled  to,  the  requisite  amount  of 
shares  in  their  own  right.  In  1854  A. 
signed  a  declaration  of  insolvency,  upon 
which  he  was  adjudicated  a  bankrupt,  the 
shares  at  the  time  standing  in  his  name ; 
five  days  previously,  however,  B.  gave  notice 
to  the  directors- of  both  companies  of  the  as- 
signment to  him.  At  the  time  of  his  bank- 
ruptcy A.  was  actually  a  director  in  one  of 
the  companies,  and  out  of  office  by  rotation 
in  the  other,  with  a  probability  of  a  re-elec- 
tion. It  was  held,  that  the  shares  in  neither 
company  were  in  the  possession,  order  or 
disposition  of  A.  at  the  time  of  his  bank- 
ruptcy, with  the  consent  of  the  true  owner. 
Ex  parte  Littledale,  6  Be  G.,  Mac.  &  G. 
714;  Jwr.,  N.  S.  385;  24  L.  J.,  Bank.  9. 
(Eng.) 

8.  By  the  rules  of  an  insurance  company, 
no  person,  except  a  director,  was  permitted 
to  hold  more  than  two  shares  in  his  own 
name ;  but  there  was  no  rule  preventing  a 
person  from  being  beneficially  entitled  to 
more  than  two  shares,  by  holding  them  in 
the  name  of  another  party.  A  proprietor 
who  was  already  a  holder  of  two  shares, 
having  purchased  two  others,  caused 
them  to  be  entered  in  the  name  of  the  bank- 
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rupt  in  the  company's  books,  ^1%  the 
knowledge  of  one  of  the  directors  and  the 
actuary.  The  bankrupt  signed  a  declara- 
tion of  trust,  that  he  held  the  shares  as 
trustee  for  the  proprietor ;  but  no  notice 
of  the  trust  was  entered  in  the  books  of  the 
company,  and  the  bankrupt  held  the  certifi- 
cates of  shares,  and  continued  to  receive 
the  dividends  thereon,  accounting  for  them 
from  time  to  time  to  the  proprietor,  up  to 
the  time  of  his  bankrcptcy,  at  which  time 
the  shares  were  still  standing  in  his  name, 
during  all  which  time  he  was  treated 
as  owner  by  the  company,  had  notice 
of  meetings  served  on  him,  attended  the 
meetings  of  the  shareholders,  and  voted  as 
a  shareholder.  It  was  held,  that  this  was 
such  a  secret  trust  as  was  not  withm  6  Geo. 
4,  c.  16,  s.  79,  and  that  the  shares  were  in  the 
order  and  disposition  of  the  bankrupt,  as  re- 
puted owner.  Ex  parte  Burbridge,  1  Deac. 
131.     (Eng.) 

9.  Where  the  secretary  of  a  company, 
with  the  knowledge  of  its  directors,  but 
without  any  formal  notice  to  them,  deposits 
certificates  of  shares  of  the  company  with  a 
bank,  as  security  for  money  advanced  for 
the  use  of  the  company,  it  was  held,  on  the 
bankruptcy  of  the  secretary,  that,  the  direc- 
tors having  knowledge  of  the  transaction,  no 
furtlier  notice  was  necessary,  and  that  the 
shares  were  not  therefore  within  the  order 
and  disposition  of  the  secretary  at  the  time 
of  his  bankruptcy.  'Ex  parte  Stewart,  11 
Jur.,  N.  S.  25 ;  34  L.  J.,  Chanc.  6 ;  13 
W.  B.  356 ;  11  X.  T.,  N.  S.  554.     (Eng.) 

10.  Where,  on  the  day  on  which  a  trans- 
fer of  shares  was  executed  with  the  name 
of  the  transferee  and  the  date  left  blank, 
the  assistant  secretary  of  the  company  cer- 
tified, on  the  application  of  the  purchaser, 
on  the  instrument  of  transfer,  that  the  cer- 
tificates for  the  shares  were  at  the  com- 
pany's office,  the  certificates  not  having  yet 
been  issued  to  the  shareholders.  BefoTe  the 
name  of  the  purchaser  was  inserted  in  the 
transfer,  the  transferor  became  bankrupt. 
The  assistant  secretary  testified,  that  after 
the  certificate  which  he  had  indorsed  on  the 
instrument  of  transfer,  no  transfer  of  the 
shares  would  have  been  permitted,  except 
under  that  transfer,  or  upon  the  production 
of  that  transfer  canceled.    It  was  held,  that 


the  shares  were  neither  in  the  order  and  dis- 
position, nor  in  the  reputed  ownership  of 
the  transferor,  at  the  time  of  his  bankruptcy. 
Morris  v.  Cannan,  8  Jur.,  N.  S.  653 ;  31 
L.  J.,  Chane.  425  ;  10  W.  B.  589;  6  L. 
T.,  N.  S.  521.    (Eng.) 

11.  Where  a  solicitor  was  the  holder  of 
shares  in  a  railway  company,  which  was 
subject  to  the  companies  clauses  act,  8  &  9 
Vict.  c.  16,  and  was  one  of  the  secretaries 
of  the  company,  and  borrowed  money  from 
his  client  on  a  deposit  of  the  certificates  of 
shares,  but  no  further  notice  of  the  deposit 
was  given  to  the  company,  and  the  solicitor 
became  bankrupt,  it  was  held,  that  the 
shares  were  in  the  order  and  disposition  of 
the  solicitor  at  the  time  of  his  bankruptcy, 
with  the  consent  of  the  client.  Ex  parte 
Boulton,  IDe  G.<&  J.  163;  3  Jur.,  N.  S. 
425 ;  26  L.  J.,  Bank.  45.    (Eng.) 

12.  Where  a  person  at  the  time  of  his 
bankruptcy  holds  shares  in  a  company, 
which  stand  in  his  own  name  on  the  books 
thereof,  both  as  trustee  and  in  his  own  right, 
and  the  shares  are  not  numbered  and  there 
is  nothing  in  the  mode  of  entry  or  transfer 
by  which  they  could  be  distinguished.  Af- 
ter the  investment  of  the  trust  monies  ii>  the 
shares  and  before  his  bankruptcy,  the  bank- 
rupt bought  and  sold  several  shares,  but  he 
always  had  sufBcient  in  his  name  to  cover 
the  trust  monies.  It  was  held,  that  so 
many  of  the  shares  standing  in  his  name  as 
equaled  the  number  in  which  the  trust 
monies  had  been  invested,  were  not  in  bis 
order  and  disposition  at  the  time  of  his 
bankruptcy.  Pinkett  v.  Wright,  2  Hare, 
120;  6  Jur.  1102;  12  L.  J.,  Chanc.  119. 
(Eng.) 

13.  In  companies,  when  in  the 
reputed  ownership  of  bajikrupt  and 
when  not.  Where  the  bankrupt  had  pos- 
session of  the  certificates  of  shares  of  a 
company,  which  shares  stood  in  his  name, 
and  he  was  on  all  occasions  the  only  appa- 
rent owner  of  the  same,  but  the  shares  really 
belonged  to  another  person,  in  whose  favor 
there  existed  a  secret  declaration  of  trust,  it 
was  held  that  the  shares  were  not  in  the  re- 
puted ownership  of  the  bankrupt.  Exparte 
Watkins,  2  Mont.  &  Ayr.  349;  4  Beae.  <6 
Chit.  87.     (Eng.) 
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1 .  Where  a  sheriff  executed  processes  in 
certain  replevin  suits  instituted  by  creditors 
of  a  bankrupt,  and  took  property  in  the  pos- 
session of  said  bankrupt  and  set  forth  in  his 
inventory,  and  delivered  the  same  to  the 
several  ■claimants,  the  court  held  that  the 
action  of  the  sheriff  was  unauthorized  and 
ordered  claimants  to  deliver  the  property  to 
the  assignee  in  bankruptcy,  or  if  the  same 
had  been  sold,  to  pay  the  value  thereof  to 
the  said  assignee,  and  in  default  so  to  do, 
attachment  to  issue  against  them.  In  re 
Vogel,  (S.  D.  N.  r.)  2  N.  B.  JR.  138. 

2.  The  sheriff  having  seized,  notice  was 
given  of  a  prior  act  of  bankruptcy  by  the 
debtor,  and  a  petition  was  filed  under  which 
he  was  adjudicated  bankrupt,  the  goods  re- 
maining unsold,  and  the  messenger  took 
possession  of  them.  It  was  held,  that  the 
sheriff  was  not  entitled  to  a  rule-calling  up- 
on the  assignees  to  pay  him  the  expenses  of 
preparing  for  a  sale  of  the  goods.  Searle  v. 
Blaise,  14  G.  B.,  N.  S.  856.     (Bng.) 

3.  On  the  22d  of  November,  a  fi.  fa.  is- 
sued upon  a  judgment  obtained  against  A., 
the  partner  of  B.,  and  on  the  same  day  was 
lodged  with  the  sheriff.  On  the  following 
day  the  officer  entered  under  a  warrant  grant- 
ed thereon,  and  seized  the  whole  of  the  part- 
nership effects.  On  the  2d  of  December  an- 
other _^. /a.  issued  upon  a  judgment  against 
A.  and  B.,  directed  to  the  same  sheriff,  who 
thereupon  granted  a  warrant  to  different  of- 
ficers; no  actual  seizure  was  made  under 
the  second  writ.  On  the  7th  of  December 
each  of  the  partners  committed  an  act  of 
bankruptcy ;  on  the  9th  a  fiat  issued  against 
them,  under  which  they  were  duly  declared 
bankrupts.  The  sheriff  afterwards  sold  the 
whole  of  the  partnership  effects,  in  satisfac- 
tion of  the  two  writs.  It  was  held,  that  the 
sheriff  was  not  justified  in  selling  any  part 
of  the  goods  to  satisfy  the  second  writ,  such 
writ  not  having  been  served  or  levied  by 
seizure  upon  the  property  of  the  bankrupts 
before  the  issuing  of  the  fiats,  within  6  Geo. 
4,  c.  16,  s.  108.  Johnson  v.  Evans,  7  M.  <& 
G.  240 ;  7  ScoU,  N.  B.  1035 ;  1  D.  <&  L. 
935 ;  13  L.  J.,  C.  F.  117.    (Eng.) 


4.  Actions  by  and  against.  No  ac- 
tion will  lie  against  a  sheriff  for  taking  in 
execution  under  a  fi.  fa.  the  bedding  and 
other  articles  of  an  insolvent  debtor,  who  had 
petitioned  under  5  &  6  Vict.,  c.  116,  and  7  & 
8  Vict.  c.  96;  but  if  the  goods  were  pro- 
tected from  seizui-e  the  remedy  was  by  ap-  ' 
plication  to  the  court  for  an  order  to  the  , 
sheriff  to  restore  them.  Rideal  v.  Fort,  11 
Exch.  847  ;  25  L.  J.,  Exch.  204.    (Eng.) 

5.  And  creditors  liable  for  illegal 

acts.  Judgment  creditors  who  direct  the 
sheriff  to  sell  property  which  has  been  as- 
signed by  the  judgment  debtor  in  trust  for 
the  benefit  of  creditors,  and  who  indemnify 
him  for  so  doing,  are  jointly  liable  with  the 
sheriff  to  the  assignee  for  such  illegal  act. 
Ball  u.  Loomis,   2  Tiffany,  (29  N.  F.)  412. 

6.  Bill  of  sale  by.  An  execution  is 
bona  fide  completed  by  sale  if  there  is  a  bill 
of  sale  to  the  execution  creditor  for  the  full 
value  and  the  amount  is  actually  paid  over. 
Loader  v.  Hiscock,  IF.&F.  132.     (Eng.) 

7.  Injunction  against,  when  to  be 
dissolved.  Where  no  advantage  will  be 
derived  from  interfering  with  the  proceed- 
ings upon  the  execution  in  the  hands  of  the 
sheriff,  an  injunction  previously  granted  will 
be  dissolved.  In  re  Wilbur,  (S.  D.  N.  Y.) 
3  N.  B.  B.  71. 

8.  Levy  before    proceedings   in 

bankruptcy.  Before  the  filing  of  a  vol- 
untary petition  execution  was  issued  on  a 
docketed  judgment  and  came  into  the  hands 
of  the  sheriff  who  had  levied  on  and  held 
personal  property  of  the  bankrupt  under  a 
prior  execution.  The  court  decided  that 
liens  against  the  real  estate  by  the  New 
York  law  were  perfected  in  both  cases  with- 
in the  saving  clause  of  sections  14  and  20  of 
bankrupt  act.  In  re  Smith,  (^S.  D.  N.  T.) 
IN.  B.B.  169. 

9.  Costs  of.  Where  the  question  at  is- 
sue was  whether  the  claim  of  a  sheriff  for 
costs  on  attachment  suit  against  property 
of  bankrupt  which  has  been  claimed  as  ex- 
empt is  such  a  claim  as  can  be  proved  in 
bankruptcy  against   the  bankrupt's  estate. 
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The  assignee  objecting  to  the  proof  and 
allowance  of  such  claim  on  the  ground  that 
the  claim  of  one  of  the  plaintiffs  in  the  at- 
tachment suit  has  never  been  proven  against 
the  bankrupt's  estate,  held,  that  the  debt 
or  principal  must  be  proven  and  allowed 
before  the  costs  made  before  the  commence- 
ment of  proceedings  in  bankruptcy  can  be 
proven  and  allowed.  Where  the  principal 
debt  has  been  duly  proved  against  the  bank- 
rupt's estate,  the  costs  can  be  proved  if 
made  in  good  faith  before  commencement  of 
proceedings  in  bankruptcy  and  without 
knowledge  of  the  insolvency  of  the  defend- 
ant and  without  intention  of  defeating  the 
provisions  of  the  bankrupt  law.  Where,  how- 
ever, a  portion  of  the  costs  have  been  made 
after  the  commencement  of  the  bankruptcy 
proceedings,  that  portion  will  be  disallowed. 
In  re  Preston,  ( Washington  Ter.')  5  2V". 
B.  B.  293. 

10.  Levy  by.  A  levy  made  by  a  sheriff 
in  Ohio  by  obtaining  a  description  in  person 
at  the  recorder's  ofBce  of  the  defendant's 
lands  and  indorsing  the  fact  of  a  levy  and 
a  description  of  the  lands  on  the  back  of  the 
execution  is  a  good  levy,  even  though  the 
sheriff  was  never  on,  near,  or  in  sight  of 
said  lands.  Armstrong  v.  Rickey  Bros. 
(O/JJO,)  2  N.  B.  B.  150. 

1 1 .  Levy  by,  when  to  be  satisfied 
by  marshal.  Where  there  is  no  dispute  as 
to  the  validity  of  judgment  under  which  ex- 
ecutions were  issued  and  levy  made,  the 
execution  creditors  are  entitled  to  satisfac- 
faction  out  of  the  proceeds  of  the  goods 
levied  on  by  the  sheriff  and  afterwards 
seized  by  the  United  States  marshal,  under 
a  warrant  in  bankruptcy.  Swope,  Levy  et 
al.  V.  Arnold,  fJIfo.)  5  N.  B.  B. 

IS.  Liability  under  execution.  No 
action  will  lie  against  a  sheriff  for  taking  in 
execution  under  a  fi.  fa.  the  bedding  and 
other  artices  of  an  insolvent  debtor,  who 
had  petitioned  under  5  &  6  Vict.  c.  116,  and 
7  and  8  Vict.  c.  96,  but  if  the  goods  were 
protected  from  seizure,  the  remedy  was  by 
application  to  the  court  for  an  order  to  the 
sheriff  to  restore  them.  Rideal  v.  Fort,  11 
Exch.  847 ;  25  L.  J.,  Exch.  204.     (Eng.) 

1 3.  Return.  The  truth  or  falsity  of  a 
sheriff's  return  cannot  be  inquired  into  by 


the  U.  S.  district  court,  on  a  petition  jiled 
by  the  assignee  of  a  bankrupt,  for  the  pur- 
pose of  ascertaining  the  validity  of  a  certain 
judgment.  Armstrong  v.  Rickey  Brothers, 
(^Ohio,-)  2  iV.  B.  B.  150. 

14.  When,  and  when  not  liable 
for  seizure  and  sale  under  execu- 
tion. Trover  will  lie  against  a  sheriff,  who, 
having  seized  goods  after  an  act  of  bank- 
ruptcy, under  a,fi.  fa.  issued  on  a  judgment, 
founded  on  a  warrant  of  attorney,  sold  the 
goods  after  the  fiat.  Cheston  v.  Gibbs,  12 
M.  &  W.  Ill;  ID.  (&  L.  420;  13  L.  J., 
Exch.  53.     (Eng.) 

15.1  Will.  4,  c.  7,  s.  7,  did  not  extend 
to  a  judgment  on  a  warrant  of  attorney 
though  given  without  collusion  or  fraudulent 
preference,  and  a  sheriff,  having  seized  and 
sold  the  goods  on  an  execution  issued  upon 
such  judgment,  and  paying  over  the  proceeds 
after  notice  of  an  act  of  bankruptcy  com- 
mitted by  the  defendant,  was  held  to  be 
answerable  to  the  assignees  for  money  had 
and  received.  Crossfield  v.  Stanley,  4  B. 
&  Ad.  87  ;  \N.<&M.  668.     (Eng.) 

15.  When  liable  to  assignees. 
Where  the  goods  of  a  debtor  were  seized  by 
the  sheriff  under  a  ^./a.,  and  sold  and  de- 
livered by  him  to  the  judgment  creditor  in 
satisfaction  of  the  debt,  after  a  secret  act  of 
bankruptcy  committed  by  the  debtor,  but 
before  the  commission,  it  was  held,  that 
the  seizure  and  sale  of  the  goods  were  a 
wrongful  conversion,  for  which  the  sheriff 
was  liable  in  trover  at  the  suit  of  the  assign- 
ees subsequently  chosen.  Balme  v.  Button, 
%M.&  ScoU,  1 ;  9  Bing.  471 ;  1  C.  <&  M. 
262 ;  2  Tyr.  630 ;  reversing  s.  c.  Tyr.  17 ; 
2  C  <^  7. 19  ;  2  r.  <^  7.  101.     (Eng.) 

17.  A  sheriff  who,  after  an  act  of  bank- 
ruptcy committed  by  a  defendant,  but  with- 
out notice  thereof,  and  before  the  issuing  of 
the  commission,  seized  and  sold  the  goods 
of  the  defendant  under  a  fi.  fa.  is  liable  in 
trover  to  the  assignees.  Garland  v.  Carlisle, 
&M.  d:  W.  152;  4  Bing.,  N.  C.  7 ;  5 
Scott,  587 ;  9  Bligh,  N.  S.  421.     (Eng.) 

18.  Where  a  creditor  obtained  judgment 
by  nil  dicit  against  a  trader,  and  thereupon 
issued  a  fi.  fa.,  under  which  the  sheriff 
seized  the  goods  of  the  trader,  who  after- 
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wards,  and  before  the  goods  were  sold,  com- 
mitted an  act  of  bankruptcy,  upon  which  a 
commission  issued,  and  he  was  duly  de- 
clared a  bankrupt,  of  which  the  sheriff  had 
notice,  but  nevertheless  sold  the  goods, 
and  paid  over  the  proceeds  to  the  execution 
creditor,  it  was  held,  that  he  was  not  jus- 
tified in  paying  over  the  money,  and  was 
liable  to  be  sued  for  it  by  the  assignees  in 
an  action  for  money  had  and  received. 
Notley  V.  Buck,  2  M.  d:  B.6&  ;  6  B.  <&  C. 
160.  (Eng.) 

19.  If  a  sherifi"  takes  goods  of  a 
bankrupt  in  execution,  after  the  act  of 
bankruptcy,  and  before  the  commission 
issued,  and  sold  them  after  the  commission 
issued,  he  was  liable  for  the  goods  to  the 
assignees  in  trover.  Cooper  v.  Chitty,  1 
W.  Bl.  65 ;  1  Bwr,  20.     (Eng.) 


SHIPS. 

1.  Joint  property  in.  Where  the 
names  of  two  partners  in  trade  appeared 
(among  others)  on  the  certificate  of  registry, 
as  owners  of  a  ship,  the  registry  acts  did  not 
prevent  the  showing  how  and  in  what  pro- 
portions the  several  owners  were  respective- 
ly entitled;  and  though  the  title  of  the 
partners  might  be  derived  under  difierent 
conveyances,  yet  if  their  shares  were  pur- 
chased with  the  partnership  funds,  and 
treated  by  them  as  partnership  property, 
and  the  partners  became  bankrupt,  these 
shares  were  considered  as  the  joint  property. 
Ex  parte  Jones,  4  M.  d^  S.  450.     (Eng.) 

2.  Mortgage  on.  Where  the  mort- 
gage deeds  of  three  fishing  boats  were  de- 
posited with  bankers,  as  security  for  a  debt, 
by  the  registered  mortgagees,  who  after- 
wards became  bankrupt,  it  was  held,  that 
the  statutory  form  assignment  being  by  in- 
dorsement, the  mortgages  could  not  be 
dealt  with  by  the  bankrupts,  and,  therefore, 
were  not  in  their  order  and  dispensation. 
Lacon  v.  LiiTen,  4  CHff.  75  ;  9  Jm.,  N.  S. 
13  ;  affirmed  on  appeal,  9  Jur.,  N.  S.  477 ; 
32  L.  J.,  Chanc.  315 ;  11  W.  B.  474 ;  7  L. 
T.,N.S.ni.    (Eng.) 

3.  Right  of  one  partner  to  deal 
•with  partnership.  Where  a  ship  is 
owned  and  registered  in  the  name  of  a  part- 
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nership  firm,  one  partners  has  a  right  to  deal 
with  her  as  with  any  other  partnership 
property,  consequently  can  sell  or  mortgage 
her  without  a  power  of  attorney  from  his 
partner.  Ex  parte  Hawden,  2  Mont.,  D.  d; 
D.574.    (Eng.) 

4.  Title  to  as  between  assignees. 
An  absolute  bill  of  sale  of  a  ship  to  C.  &  D. 
was  executed  by  A.  &  B.,  the  owners  there- 
of, for  a  nominal  consideration.  There  was 
also  a  parol  agreement  between  them  that 
C.  &  D.  should  accept  bills  for  the  accom- 
modation of  A.  &  B.,  and  that  the  ship 
should  be  security  for  any  advances  they 
should  make  on  such  acceptances,  and  that 
until  default  made  by  A.  &.  B.  in  providing 
for  the  acceptances,  the  ship  should  remain 
in  their  possession  and  management.  The 
ship  was  registered  in  the  names  of  0.  &  D., 
but  A.  &  B.  remained  in  the  possession  and 
management  of  her,  appeared  to  the  world 
as  owners,  and  obtained  credit  thereby. 
Before  default  by  A.  &  B.  in  providing  for 
the  acceptances,  0.  &  D.  became  bankrupts, 
and  their  assignees  immediately  seized  and 
sold  the  ship.  A.  &  B.  afterward  became 
bankrupts.  Held,  that  trover  for  the  ship 
could  not  be  mamtained  by  the  assignees 
of  A.  &  B.  against  the  assignees  of  C. 
&  B.;  for  the  parol  agreement  cquld  not 
be  set  up  against  the  bill  of  sale,  and  the 
case  did  not  come  within  the  21  Jac.  1,  c. 
19,  s.  11,  the  ship  having  been  seized  before 
the  bankruptcy  of  A.  &  B. ;  and  though 
the  bill  of  sale,  unaccompanied  by  posses- 
sion, might  be  void  as  against  creditors,  it 
was  binding  upon  A.  &  B.  and  their  assig- 
nees. Robinson  v.  McDonnell,  2  B.  <&  A. 
134.     (Eng.) 

5.  Unregistered  bill  of  sale  of. 
Where  a  person  purchases  and  takes  posses- 
sion of  a  ship,  for  which  he  has  paid  the 
purchase  money,  and  the  ship  is  transferred 
by  a  bill  of  sale  in  proper  form  but  not  re- 
gistered, and  the  seller  afterwards  becomes 
bankrupt.  Held,  that  the  purchaser  has, 
under  17  and  18  Vict.  c.  104,  a  good  legal 
title  against  the  bankrupt  and  all  who  claim 
under  him.  And  by  25  and  26  Vict.  c.  63, 
he  has  an  equitable  title,  which  will  entitle 
him  to  maintain  trover  against  any  one  not 
having  both  a  legal  and  equitable  title. 
Stapleton  v.  Hayman,  2  H.  (&  G.  918 ;  10 
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Jur.,  N.  S.  497 ;  33  L.  J.,  Exch.  170;  12 
W.  B.  317.    (Eng.) 

6.  Vesting  in  and  not  vesting  in 
assignees.  Where  the  mortgagee,  under  a 
bill  of  sale,  of  the  greater  part  of  a  ship, 
does  not  take  possession,  but  allows  the 
mortgagors  and  the  other  part  owners  to 
have  the  management  and  act  as  the  visible 
owners  of  the  vessel.  The  mortgagor  hav- 
ing become  bankrupt,  it  was  held,  that  his 
share  in  the  ship  passed  to  his  assignees, 
under  21  Jac.  1,  c.  19.  Hall  v.  Gumey,  3 
Dougl.  356.    (Eng.) 

7.  Where  M.,  as  security  for  money  bor- 
rowed from  S.  gave  him  a  bill  of  sale  of  a 
ship  and  cargo  at  sea,  and  the  policy  thereon, 
and  indorsed  over  to  him  the  bills  of  lading; 
but  S.  neglected  up  to  the  time  of  the  bank- 
ruptcy of  M.,  after  notice  of  the  arrival  of  the 
ship,  to  take  possession  of  the  ship  and  cargo, 
or  to  do  any  act  to  show  the  transfer  of  them 
to  him,  it  was  held,  that  the  ship  and  cargo 
passed  to  the  assignees  of  M.,  as  being  in  his 
possession,  order  and  disposition  at  the  time 
of  his  bankruptcy  within  21  Jac.  1,  c.  19. 
Mair  v.  Glennie,  i  M.  dt  S.  240.     (Eng.) 

8.  Where  three-fourth  shares  of  a  ship 
are  secretly  mortgaged  by  the  owner  of  the 
ship  to  a  creditor  as  security  for  a  debt,  and 
the  creditor  permits  the  mortgagor  to  re- 
tain sole  possession,  management  and  con- 
trol of  her  until  he  becomes  bankrupt,  it  was 
held,  that,  although  the  requisites  of  the 
registry  acts  had  been  complied  with,  the 
whole  ship  passed  to  and  vested  in  the  as- 
signees of  the  bankrupt  under  21  Jac.  1,  c. 
19,  s.  11,  and  that  they  could  bring  an  action 
of  trover  against  the  mortgagee,  who  had 
taken  possession  of  the  ship  upon  the  bank- 
ruptcy of  the  mortgagor.  Kirkley  v.  Hodg- 
son, 2  Z».  (g  B.  848 ;  1  B.  (^  C.  588.    (Eng.) 

9.  Where  a  firm,  consisting  of  A.,  B.  and 

C,  purchased  a  ship,  on  which  there  was  a 
lien  in  favor  of  D .  and  E.,  and  which  was  then 
registered  in  the  names  of  B.,  C,  D.  and  E. ; 
afterwards  the  firm  made  an  agreement  to 
assign  the  ship  to  third  parties,  as  security, 
without  any  notice  thereof  being  given  to 

D.  and  B.  The  firm  subsequently  became 
bankrupt.  It  was  held,  that  if  the  agree- 
ment had  not  been  void  under  17  and  18 
Vict.  c.  104,  the  interest  of  the  mortgagees 


would  not  have  passed  to  the  assignees  un- 
der the  order  and  disposition  clause  in  12 
and  13  Vict.  c.  106,  s.  125.  Liverpool 
Borough  Bank  v.  Turner,  1  Johns.  &  H. 
159  ;  30  L.  J.,  Chanc.  379.     (Eng.) 

10.  Where  an  unfinished  ship  was  as- 
signed to  a  creditor  by  a  ship  builder,  who 
agreed  to  complete  it  at  his  own  expense, 
the  value  of  the  finished  ship  to  be  set  off 
against  an  equal  amount  of  the  pre-existing 
indebtedness.  The  course  of  trade  of  the 
ship  builder  was  to  build  ships  on  his  own 
account,  and  sell  them  when  finished.  Be- 
fore the  ship  was  finished  the  builder  became 
bankrupt.  It  was  held,  that  the  ship  did 
not  pass  to  his  assignees  as  being  in  his  order 
and  disposition  at  the  time  of  the  bank- 
ruptcy. Holderness  v.  Rankin,  2  De  Q-.,  F. 
<&  J.  258 ;  29  L.  J.,  Chanc.  753 ;  6  Jur.,  N 
S.  928 ;  s.  c.  28  Beav.  180 ;  6  Jur.,  N.  S. 
903,  affirmed.     (Eng.) 

1 1 .  Where  mortgagees  of  a  ship,  under 
a  bill  of  sale  in  writing,  which  was  executed 
before,  but  not  registered  until  after,  the 
bankruptcy  of  the  mortgagor,  had  not  taken 
possession  of  the  ship ;  and  the  bankrupt's 
assignees  claimed  to  hold  the  ship  on  the 
ground,  that  the  bankrupt  was  the  owner  at 
the  time  of  his  bankruptcy,  or  that  it  was 
then  in  his  order  and  disposition,  it  was 
held,  that  under  3  and  4  Will.  4,  c.  55,  ss. 
31,  34  and  35,  the  operation  of  the  bill  of 
sale  commenced  not  from  the  time  of  execu- 
tion, but  only  from  the  time  of  registration ; 
and  that,  therefore,  the  ship  passed  to  and 
vested  in  the  assignees  as  part  of  the  prop- 
perty  of  the  bankrupt,  and  not  as  the  prop 
erty  of  the  mortgagee  in  the  order  and  dis 
position  of  the  bankrupt.  Boyson  v.  Gib 
son,  4  G.  B.  121 ;  16  L.  J.,  C.  P.  147  ;  3b 
L.  J.,  Chanc.  379.     (Eng.) 


SIGNATURE. 

1.  A  creditor's  usual  signature  to  the 
particulars  of  a  demand  is  sufficient.  Ex 
parte  Roche,  37  L.  J.,  Bank.  16.    (Eng.) 


SIX  MONTHS. 

1.  Under  the  former  English  banKrupt 
law  no  person  was  liable  to  become  bank- 
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rupt  by  reason  of  any  act  of  bankruptcy 
committed  more  than  twelve  months  prior  to 
the  issuing  of  any  fiat  or  the  filing  of  any 
petition.  Six  months  is  now  the  limit. 
Williams  d;  Williams  English  Bankrupt 
Law,  p.  10;  also  see  Am.  and  English 
Bankruptcy  Digest  Appendix,  942. 

2.  A  judgment  given  more  than  six 
months  before  the  filing  of  the  petition  by 
the  bankrupt  is  not  void,  although  taken 
contrary  to  the  bankrupt  act.  In  re  Fuller, 
4  N.  B.  B.  29 ;  s.  c.  2  G.  L.  N.  373. 

3.  Where  a  debtor  makes  an  assignment 
of  all  his  estate  in  trust,  for  distribution 
among  all  his  creditors  within  six  months  of 
the  commencement  of  bankruptcy  proceed- 
ings, even  in  the  absence  of  actual  fraud,  the 
same  is  an  act  of  bankruptcy,  and  voidable 
by  the  assignee  in  bankruptcy.  Barnes  v. 
Eettew  (Pa.),  unreported. 

4.  The  fraud  cannot  exist  if  the  prefer- 
ence was  not  obtained  in  contemplation  of 
bankruptcy,  and  within  the  specified  time 
(six  months) ;  the  preference  in  such  case 
becomes  merely  the  payment  of  a  just  debt 
Forsaith  e.  Merritt  et  al.  (Ilass.')  3  N.  B. 
JJ.  11. 

5.  Longest  period  during.  A  part- 
nership will  be  declared  bankrupt  in  the  dis- 
trict in  which  proceedings  are  first  com- 
menced, provided  it  has  carried  on  business 
in  that  district  for  as  great  a  part  of  the 
six  months  next  preceding  the  filing  of  the 
petition  as  in  any  other  district.  The  long- 
est period  of  the  six  months  next  preceding 
the  filing  of  the  petition  does  not  necessarily 
imply  three  months  and  one  day,  or  any 
greater  part  of  the  six  months,  but  intends 
to  fix  the  district  in  which  bankrupts  have 
been  doing  business  for  the  longest  period 
within  the  six  months.  In  re  Foster  et  al. 
C8.  D.  N.  Y.)  3  N.  B.  B.  57. 

6.  Residence  and  place  of  busi- 
ness. Where  the  bankrupt  resided  at 
Boston,  Mass.,  from  May  1,  1867,  to  De- 
cember 7,  1867,  and  from  December  7, 
1867,  to  January  21,  1868,  he  resided  at 
New  York,  therefore  he  did  not  reside  in  the 
latter  district  for  the  six  months  next  im- 
mediately preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months,  and  he  did  not  carry  on 


business  in  the  latter  district  for  such  six 
months  or  for  the  longest  period  thereof; 
and  a  discharge  must  be  refused  in  the  lat- 
ter district,  for  want  of  jurisdiction.  In  re 
Leighton  et  al.  (&  B.  N.  r.)  5  N.  B. 
B.  95. 


SMELTING. 

1.  A.,  who  held  a  lease  of  mines  of  coal 
and  iron-stone,  and  carried  on  the  business 
of  smelting,  adding  to  the  iron  ore  pro- 
duced from  his  own  mines  from  65  to  70 
per  cent,  of  ore  which  he  bought  elsewhere, 
and  smelted  the  whole  into  pig  iron, 
which  he  sold  in  market,  is  a  trade  within 
the  12  and  13  Vict.,  c.  106,  s.  65.  Tur- 
ner V.  Hardcastle,  11  (7.  B.,  N.  S.  683; 
31  L.  J.,  C.  P.  193.     (Eng.) 


SOLICITORS. 

1 .  A  non-trader,  much  indebted,  left  the 
realm,  and  an  order  had  been  made  under 
the  English  bankruptcy  act  of  1861,  s.  70, 
for  service  of  a  petition  for  adjudication  on 
him  abroad.  His  solicitor,  with  whom  he 
was  in  communication,  was  present  when 
the  order  was  made,  but  gave  no  informa- 
tion, and  declined  to  accept  service.  The 
petitioner  sent  a  clerk  abroad,  who  was  un- 
able to  find  and  serve  the  debtor.  Service 
of  the  petition  was  then  ordered  to  be  made 
on  the  solicitor,  and  the  debtor  was  there- 
upon adjudged  bankrupt.  Held,  that,  under 
the  circumstances,  the  adjudication  was 
good.  In  re  Calthrop,  3  L.  B.,  Oh.  252; 
38  L.  J.,  Bank.  17 ;  18  L.  T.,  N.  S.  166; 
16  W.  B.  446.    (Eng.) 

2.  An  attachment  will  not  lie  against 
an  attorney  for  non-payment  of  money  pur- 
suant to  the  master's  allocation  after  his 
bankruptcy.  Baron  v.  Martelt,  9  D.  d:  B., 
390.     (Eng.) 

3.  A  solicitor  may  sue  out  a  commission 
upon  his  debt  for  costs,  without,  as  in  the 
case  of  an  action,  having  delivered  his  bill 
one  month  previous  thereto.  Ex  parte  Sut- 
ton, 11  Ves.  162.     (Eng.) 

4.  A  commissioner  in  bankruptcy  is  not 
bound  to  hear  a  person  who,  although  a 
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duly  admitted  solicitor  of  the  court,  does 
not  appear  as  the  solicitor  of  the  party  for 
■Hrhom  he  appears,  but  only  as  the  clerk  of 
such  solicitor.  Ex  pq/rte  Broadhouse,  2  L. 
R.,  Oh.  655  ;  36  L.  J".,  Bank.  29  ;  15  W. 
JR.  126 ;  17  L.  T.,  N.  S.  126.     (Eng.) 

5.  The  solicitor  is  not  liable  in  the  first 
instance  to  the  messenger  whom  he  nomi- 
nated for  his  bill  of  fees,  but  if  the  solicitor 
agree  with  the  petitioning  creditor  to  work 
a  commission  for  a  sum  certain,  and  receives 
a  great  part  of  that  sum,  he  will  be  liable  to 
such  messenger.  Hartop  v.  Inckes,  2  M.  <6 
Scott,  438  ;  2  Bose,  263.     (Eng.) 

6.  Frauds  committed  by.  Where 
a  solicitor  did  an  act  which  was  irregular 
and  censurable,  but  which  did  not  amount 
to  a  wilful  fraud,  the  court  granted  him  a 
second-class  certificate  with  a  suspension 
for  two  years  but  with  protection  in  the 
meantime,  as  he  had  undergone  an  imprison- 
ment of  nearly  three  months.  In  re  Fres- 
ton,  7  Jur.,  N.  S.  1173;  10  Tr.2J.25;  5 
L.  T.,  N.  S.  267;ZIL.J.,  Bank.  1.  (Eng.) 

7.  Where  a  solictor  committed  a  gross 
breach  of  duty  towards  his  client,  it  is 
something  which  the  interests  of  society  re- 
quire should  be  severely  visited  and  that  a 
certificate  should  be  refused  to  the  solicitor 
on  becoming  bankrupt,  even  though  the 
client  received  interest  from  the  solicitor 
after  the  discovery  of  his  misconduct.  Ex 
parte  Selby,  2  Ju/r.,  N.  S.  29;  25  L.  J., 
Bank.lS.    (Eng.) 

8.  Where  a  solicitor  who  had  no  defence 
removed  from  one  court  to  another  an  action 
brought  against  him  by  his  client  and  in 
which  judgment  was  recovered  against  him. 
He  was  adjudicated  a  bankrupt  on  the  peti- 
tion of  his  brother.  It  was  held,  that  his 
petition  was  properly  suspended  for  twelve 
months.  Ex  pa/rte  Blackhartt,  3  Be  G.  df 
J^.  39 ;  4  Jwr.,  N.  S.  1065  ;  27  L.  J.,  Bank. 
24.    (Eng.) 

9.  Where  an  attorney,  employed  by  both 
vendor  and  purchaser,  receives  the  purchase 
money  and  omits  to  pay  it  over,  and  after- 
terwards  becomes  bankrupt  and  obtains  his 


certificate,  the  court  will  not  make  a  rule 
compelling  him  to  pay  the  amount  unless 
fraud  is  shown ;  otherwise  if  there  is  fraud. 
In  re  Bonnor,  1  N.  (&  M.  555 ;  i  B.  &  Ad. 
811.     (Eng.) 


SOUTH  CAROLINA. 

1.  Insolvent  law  of.  One  discharged 
by  the  insolvent  laws  of  South  Carolina,  and 
held  to  bail  here,  in  a  suit  on  a  judgment  in 
that  state,  an  exoneratur  ordered  to  be  en- 
tered. Archibod's  executor  v.  Moultrie.  2 
Tates'  Pa.  B.  435. 


SPECIAL  ATTORNEY. 

1.  Verification  of  creditors'  peti- 
tion by.  It  is  not  sufficient  that  a  credi- 
tor's petition  be  signed  in  the  firm  name  by 
a  special  attorney  and  verified  by  him.  In 
re  Steere  &  Pooke,  (ij.  J.)  5  J^.  B.  B.  161. 


SPECIAL  PARTNER. 

1.  By  omission,  becomes  liable 
as  a  general  partner.    One  who  has 

entered  a  firm  as  a  special  partner,  without 
complying  with  the  provisions  of  the  stat- 
ute respecting  limited  partnership,  is  liable 
to  be  included  as  a  general  partner  in  the 
firm  in  proceedings  in  insolvency.  Lancas- 
ter V.  Choate,  5  Aliens'  (Mass.)  530. 


SPECIAL  PLEA. 

1.  Substitution  of.  Plaintiff  may 
have  leave  (on  terms)  to  substitute  a  spe- 
cial plea  for  a  notice  subjoined  to  a  replica- 
tion, where  he  wishes  to  introduce  testi- 
mony to  show  fraud  in  the  discharge  and 
certificate  of  the  defendant,  which  has  been 
pleaded  specially  to  plaintiff's  declaration. 
It  seems  that  testimony  going  to  show 
fraud,  etc.,  in  a  defendant's  discharge  and 
certificate  in  bankruptcy  cannot  be  given 
under  a  notice ;  it  must  be  pleaded  specially. 
Dresser  v.  Brooks,  1  How.  Pr.  B.  169. 


SPECIFIC  APPROPRIATION— SPECIFCATIONS. 
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SPECIFIC  APPROPRIATION. 

1 .  Business  transactions  were  carried  on 
between  R.  &  Co.,  of  London,  and  B.  &  Co., 
of  Barbadoes,  on  a  general  account  between 
the  two  houses.  The  course  of  business  was 
for  B.  &  Co.  to  draw  bills  of  exchange  upon 
B.  &i  Co.,  and  sell  them  in  Barbadoes;  and 
in  order  to  keep  R.  &  Co.  in  funds  to  meet 
the  bills  so  drawn  upon  them,  and  repay 
them  for  any  monies  expended  on  behalf  of 
B.  &  Co.,  B.  &  Co.  were  in  the  habit  of 
buying  bills  in  Barbadoes  and  remitting 
them  to  R.  &  Co.  The  proceeds  of  such  re- 
mittances were  carried  to  the  general  ac- 
count between  the  two  firms.  Between  the 
time  of  certain  remittances  being  posted  in 
Barbadoes  for  transmission  to  R.  &  Co.,  and 
of  the  same  being  received  by  R.  &  Co.,  the 
London  firm  became  bankrupt.  Subse- 
quently B.  &  Co.  also  failed.  Held,  that, 
under  the  circumstances,  there  was  no  speci- 
fic appropriation  of  the  remittances,  but  that 
so  far  as  the  remittances  were  in  Specie  at 
the  time  of  B.  &  Co.'s  bankruptcy,  the  as- 
signees of  B.  &  Co.  were  entitled  to  have  the 
same  appropriated  to  the  purposes  of  the 
general  account,  subject  to  the  right  of  ap- 
propriation by  the  London  firm  to  items  in 
such  account ;  and  that,  on  R.  &  Co.  sub- 
mitting to  appropriate  the  proceeds  of  such 
remittances  to  outstanding  acceptances,  the 
order  in  ex  parte  Waring,  19  Ves.  345, 
must  be  followed,  and  Powles  v.  Hargreaves, 
3  De  G.,  M.  S  G.  430,  must  apply.  Trim- 
ingham  v.  Maud,  38  L.  J.,  Chanc.  207 ;  7  L. 
B.,  Eq.  201 ;  19  L.  T.,  N.  S.  554 ;  17  W. 
B.  313.     (Eng.) 

2.  L.  deposited  certain  securities  with  a 
company,  upon  an  agreement  that  the  com- 
pany might  .sell  them  and  apply  the  proceeds 
in  reimbursing  themselves  and  money  owing 
by  L.  to  them.  Subsequently  the  company 
accepted  bills  for  L.'s  accommodation.  Af- 
terwards, before  the  bills  were  paid,  the 
company  went  into  liquidation,  and  L.  made 
an  assignment  for  the  benefit  of  his  credit- 
ors. The  only  liability  of  L.  to  the  com- 
pany was  in  respect  to  these  bills.  Held, 
that  ex  parte  Waring,  19  Ves.  345,  did  not 
apply,  and  that  neither  the  bill  holders  nor 
L.  were  entitled  to  have  the  proceeds  of  the 


sale  of  the  securities  applied  in  payment  of 
the  bills.  In  re  New  Zealand  Banking  Cor- 
poration, ex  parte  Levi,  7  L.  B.,  Eq.  449  ; 
17  W.  B.  565 ;  20  L.  T.,  N.  S.  296.  (Eng.) 
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SPECIFIC  PERFORMANCE. 

1.  A.,  before  his  bankruptcy,  agreed  to 
take  a  lease  of  a  cotton  mill,  and  entered 
into  possession.  After  his  bankruptcy,  one 
of  his  assignees  took  pcssession,  and  agreed 
to  accept  the  lease,  a  draft  of  which  was 
sent  to  the  assignees,  containing  covenants 
personally  binding  on  them  during  the  whole 
of  the  term,  and  one  in  particular  to  prevent 
them  from  assigning  without  the  license  of 
the  lessor.  Held,  that  the  assignees  were 
not  bound  to  accept  of  such  a  lease,  and 
even  if  they  were,  that  the  court  of  review 
had  no  jurisdiction  to  compel  specific  per- 
formance of  the  agreement.  Ex  parte 
Lucas,  3  Deac.  &  Chit.  144;  1  Mont.  & 
Ayr.  83.     (Eng.) 


SPECIFIC    PROPERTY. 

1 .  Where,  under  a  fiduciary  employment, 
money  is  received  by  (he  attorney  or  agent, 
it  is  the  specific  money  of  the  employer, 
and  not  merely  a  debt  owing  him  by  the  at- 
torney or  agent.  White  v.  Piatt,  5  Henio 
269. 


SPECIFICATIONS. 

1.  Opposing  discharge.  It  is  not 
necessary  to  state  in  specifications  that  the 
persons  named  to  whom  fraudulent  pay- 
ments are  stated  to  have  been  made  were 
creditors  of  the  bankrupt.  In  re  Smith  & 
Bickford,  (iV.  B.  N.  F.)  5  JV.  B.  B.  20. 

2.  And  be  it  further  enacted.  That  any 
creditor  opposing  the  discharge  of  any  bank- 
rupt may  file  a  specification  in  writing  of 
the  grounds  of  his  opposition,  and  the  court 
may  in  its  discretion  order  any  question  of 
fact  so  presented  to  be  tried  at  a  stated  ses- 
sion of  the  district  court.  Section  31  U.  S. 
bankrupt  act,  1867. 
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SPECIFICATIONS. 


3.  A  creditor  opposing  the  application  of 
a  bankrupt  for  discharge,  shall  enter  his  ap- 
pearance in  opposition  thereto  on  the  day 
when  the  creditors  are  required  to  show 
cause,  and  shall  file  his  specification  of  the 
grounds  of  his  opposition,  in  writing,  with- 
in ten  days  thereafter,  unless  the  time  shall 
be  enlarged  by  order  of  the  district  court  in 
the  case,  and  the  court  shall  thereupon 
make  an  order  as  to  the  entry  of  said  case 
for  trial  on  the  docket  of  the  district  court, 
and  the  time  within  which  the  same  shall 
be  heard  and  decided.  Oeneral  Order  No. 
24,  Sup.  Gt.  U.  8. — In.  bankruptcy. 

<4.  A  specification  that  a  bankrupt  has 
concealed  his  effects,  or  that  he  has  wilfully 
sworn  falsely  in  his  affidavit  annexed  to  his 
inventory  require  that  these  acts  should  be 
shown  "to  be  intentional  to  preclude  a  dis- 
charge. In  re  Wyatt,  (^y.)  2  N.  B.  B.  94. 

5.  Incomplete  specifications  in  opposition 
to  a  discharge  in  bankruptcy  may  be 
amended  upon  an  application  to  the  court 
before  a  discharge  is  granted.  An  averment 
that  the  bankrupt  has  a  large  amount  of 
personal  property,  which  he  has  not  put  in 
his  schedule  of  assets  or  passed  over  to  the 
assignee,  is  too  vague  to  found  any  action  of 
the  court  upon,  and  insufficient  to  vacate  a 
certificate  of  discharge.  In  re  Mclntire,  (S. 
B.  N.  r.)  1  N.  B.  B.  115. 

6.  A  specification  in  opposition  to  a  dis- 
charge in  bankruptcy  "that  the  bankrupt 
has  influenced  the  action  of  certain  creditors 
by  a  pecuniary  consideration  and  obligation," 
may  be  held  suflicient  under  certain  circum- 
stances. Specifications  as  to  the  conceal- 
ment or  transfer  of  property  should  specify 
with  some  particularity  what  property  has 
been  concealed  or  transferred.  In  re  Maw- 
son,  (S.  D.  N.  r.)  1  N.  B.  B.  115. 

7.  Where  the  omission  to  file  specifica- 
tions in  opposition  to  the  bankrupt's  dis- 
charge within  ten  days  from  the  return  day, 
to  show  cause,  was  inadvertant.  Creditors 
may  file  the  same  with  permission  nunc  pro 
tunc.  In  re  Grefe,  (_S.  D.  N.  Y.)  2  N.  B. 
B.  106. 

8.  Where  specifications  in  opposition  to 
the  discharge  of  the  bankrupt  are  filed  by  a 


creditor',  if  the  bankrupt  has,  m  the  judg- 
ment of  the  register,  conformed  to  all  the  re- 
quirements of  law  and  to  all  his  duty  under 
the  U.  S.  bankrupt  act  of  1867,  the  register 
is  to  certify  that  he  has  so  conformed  except 
in  the  particulars  covered  by  the  specifica- 
tions. In  re  Pulver,  (S.  B.  N.  Y.)  2  N.  B. 
B.  101. 

9.  Creditors  are  bound  by  the  specifica- 
tions filed.  Failing  in  these  to  oppose  suc- 
cessfully bankrupt's  discharge,  they  cannot 
allege  new  or  different  grounds  not  con- 
tained in  the  specifications.  In  re  Kosen 
feld,  Jr.  (JiT.  J.)  2  N.  B.  B.  49. 

10.  Specifications  opposing  a  discharge 
must  be  precise  and  definite  and  must  par- 
ticularize facts.  A  specification  containing 
a  reference  to  facts  supposed  to  be  shown 
on  an  examination  of  the  bankrupt  by  the 
register  is  faulty.  The  facts  showing  a 
ground  under  the  29th  section  of  the  U.  S. 
bankrupt  act  of  1867,  for  resisting  the  dis- 
charge should  be  set  forth  without  reference 
to  any  matter  aliunde.  In  re  Eidom,  (Tea;.) 
ZN.B.B.61. 

1 1 .  On  filing  the  specifications  in  oppo- 
sition to  a  bankrupt's  discharge,  the  hearing 
upon  the  petition  is  at  once  transferred  into 
court  by  section  four  of  the  bankrupt  act  of 
18G7 ;  therefore  there  cannot  be  any  exami- 
nation of  the  bankrupt  by  the  creditors  be- 
fore a  register,  on  the  application  by  the 
bankrupt  before  the  discharge.  If  cred- 
itors desire  a  further  examination  of  the 
bankrupt  before  the  register,  to  be  used  by 
them  in  opposing  his  discharge,  they  must 
proceed  under  section  twenty-six  of  the  act. 
In  re  S.  F.  &  C.  S.  Frizelle,  (ilficfe.)  5  N. 
B.  B.  119. 

12.  Vague  and  general  specifications  will 
not  be  allowed  in  opposition  to  a  discharge. 
In  re  Hansen,  (S.  B.  N.  Y.)  2  N.  B.  B. 
73;  in  re  Tyrrell,  (_S.  B.  N.  Y.)  2  N.  B.  B. 
73 ;  in  re  Dryer,  (S.  B.  N.  T.)  2  N.  B.  B. 
76. 

13.  A  creditor,  who  has  proved  his  debt 
may  file  specifications  in  opposition  to  the 
discharge  of  the  bankrupt  at  any  time  be- 
fore the  period  fixed  by  G.  0.  XXIV.  In  re 
Baum,  (5'.  B.  N.  T.)  N.  B.  B.  Sup.  ii. 
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SPECULATIONS. 

1.  Rash  and  hazardous.  The  bank- 
ruptcy of  a  share  broker,  who  has  met  with 
losses  on  time  bargains,  is  to  be  attributed 
to  rash  and  hazardous  speculation,  and  by 
increasing  the  balance  against  him  at  two 
banks,  shortly  before  his  failure,  he  is  guilty 
of  contracting  debts  without  reasonable  ex- 
pectation of  being  able  to  pay  the  same. 
In  re  Wilson,  14  L.  T.,  N.  S.  492.     (Eng.) 

2.  Where  a  bankrupt  had  entered  into 
contracts  from  which  he  was  to  derive 
pecuniary  advantages,  on  the  foundation  of 
a  company,  of  which  he  was  the  promoter, 
but  which  company  became  defunct,  by 
reason  of  the  necessary  capital  not  having 
been  subscribed.  It  was  held  that  he  had 
not  been  guilty  of  embarking  in  a  rash  and 
hazardous  speculation.  Ex  parte  Dowman, 
9  Jur.,  N.  S.  811 ;  32  L.  J.,  Bank.  49 ;  11 
W.  B.  577 ;  8  L.  T.,  N.  S.  225.     (Eng.) 

3.  A  trader  bought  goods  for  home  trade, 
as  he  alleged  to  the  seller,  he  was  at  the 
time  perfectly  solvent,  though  he  shortly 
afterwards  became  bankrupt.  The  goods 
were  sent  to  America  and  disposed  of  at  a 
loss.  His  discharge  was  opposed  on  the 
ground  of  his  misrepresentations,  and  that 
the  consignment  of  the  goods  to  America 
was  a  rash  and  hazardous  .speculation.  It 
was  held,  that  his  discharge  should  not  be 
refused,  as  the  bankrupt  at  the  time  of  the 
venture  possessed  property  beyond  the 
amount  of  his  liabilities,  and  the  representa- 
tions, though  erroneous,  were  not  fraudulent. 
JSx  parte  Evans,  31  i.  J.,  Bank.  63 ;  6  i. 
T.,  N.  S.  519.     (Eng.) 

4.  A  country  banker  accepted,  to  a  large 
amount,  bills  drawn  upon  him  by  a  person 
who  failed  to  remit  other  good  bills,  accord- 
ing to  his  agreement,  without  any  security 
whatever.  He  afterwards  became  bankrupt. 
Held,  that  his  insolvency  was  attributable  to 
rash  and  hazardous  speculation,  and  that  his 
order  of  discharge  was  properly  made  con- 
ditional on  the  setting  aside  part  of  his  sub- 
sequent earnings  for  the  benefit  of  his  credi- 
tors. Ex  parte  Bragington,  14  W.  B.  593  ; 
14  L.  T.,  N.  S.  276.    (Eng.) 

5.  A  merchant,  at  the  end  of  1865,  held 
invoices  for  800  bales  of  cotton,  of  the  value 


'of  29,000?.,  for  which  he  had  accepted  bills. 
At  that  time  he  knew  himself  to  be,  if  not 
insolvent,  at  all  events  in  a  critical  position, 
having  nothing  but  the  cotton  to  meet  the 
bills.  He  stopped  payment  in  June,  1866, 
and  became  bankrupt,  having  in  the  mean- 
time given  or  confirmed  orders  for  1,100  more 
bales  of  cotton,  of  the  value  of  35,000?.  He 
had  scarcely  any  a&"sets  besides  his  cotton, 
which  was  pledged  beyond  its  value,  and  his 
unsecured  debts  were  58,000?.  Held,  that 
although  dealing  in  cotton  was  within  the 
limits  of  legitimate  commerce,  still,  as  such 
dealing  was  notoriously  hazardous,  the  bank- 
rupt, having  regard  to  the  state  of  his  affairs 
at  the  end  of  1865,  was  bound  to  exercise 
the  greatest  caution  as  to  extending  his 
liabilities  for  cotton,  and  that  the  subsequent 
orders  for  1,100  bales,  which  appear  not 
to  have  been  requisite  for  keeping  his 
business  together,  must  be  considered  as 
having  been  given  in  order  to  take  the  chances 
of  a  rise  in  the  price,  with  a  certainty  that 
the  loss,  in  case  of  a  fall,  would  have  to  be 
borne  by  his  creditors,  and  that  this  was 
rash  and  hazardous  speculation.  Ex  parte 
Heyn,  2  L.  B.  Ch.  650;  17  L.  T.,  N.  S.  91; 
15  W.  B.  1185.     (Eng.) 


STAMP. 

1.  An  agreement  by  a  debtor  to  transfer 
certain  accounts  to  his  creditor  is  void  and 
of  no  effect  without  a  stamp,  and  therefore 
such  an  agreement  cannot  be  made  the  basis 
of  an  involuntary  petition  in  bankruptcy.  In 
re  Dunham,  (_S.  H.  N.  F.)  2  N.  B.  B.  9. 

2.  A  deed  of  assignment  for  the  benefit 
of  creditors,  not  registered  through  want  of 
the  necessary  assents,  may  be  used,  even 
though  unstamped,  as  evidence  of  an  act  of 
bankruptcy.  In  re  Gouldwell,  ex  parte 
Squire,  38  L.  J.,  Bank.  13;  iL.B.Gh. 
47;  17  W.B.  40;  19  L.  T.,  N.  8.272, 
overruling,  ex  parte  Potter,  11  Jur.,  N.  S. 
49 ;  34  L.  J.,  Bank.  46 ;  3  He  G.,  J.  &  S. 
240;  13  W.  B.  189;  Hi.  r.,2^.  S.  435 
(Eng.) 

3.  The  want  of  a  stamp  to  an  insolvent's 
discharge  cannot  be  urged  as  a  reason  to 
show  it  was  not  duly  obtained,  and  prevent 
the  exoneration  of  his  bail.    Fraud  only  can 
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eftect  it.    Cole  v.  Stafford,  1  Gaines'  Cases, 
249. 

4.  Inventory  under  state  law  must  be 
stamped.  Baker  ads.  Bums,  Colemans' 
Cases,  73  ;  s.  o.  Coleman  <&  Caines'  Cases, 
78. 

5.  A  power  of  attorney  to  represent  a 
creditor  in  bankruptcy  does  not  need  a 
stamp.    In  re  Myrick,  (ffa.)  3  N.  B.  B.  38. 


STAMPED  PAPER. 

1.  In  July,  1846,  the  defendant  having 
been  arrested  under  a  ca.  sa.  in  order  to  ob- 
tain his  discharge,  gave  to  the  attorney  of 
the  execution  creditor  bl.  and  a  blank 
promissory  note  stamp,  with  his  name  writ- 
ten on  it.  In  1851,  the  defendant  obtained 
a  certificate  in  bankruptcy,  and  in  1852  the 
attorney  filled  up  the  blank  stamped  paper 
by  making  it  a  promissory  note  for  24Z.  18s. 
M.  at  one  month  s  date,  and  indorsed  it  to 
the  plaintiff  for  value.  Held,  that  it  was 
properly  left  to  the  jury  to  say  whether 
the  stamped  paper  was  filled  up  within  a 
reasonable  time,  considering  the  circum- 
stances of  the  defendant  and  his  ability  to 
pay  the  note.  Finple  v.  Pullen,  8  Exch. 
389 ;  22  L.  J.,  Exch.  151.     (Bng.) 


STATE. 

1 .  Claim  of.  A  claim  of  the  common- 
wealth upon  an  insolvent  estate,  entitled, 
under  other  circumstances,  to  a  preference 
over  other  creditors,  is  not  entitled  to  pay- 
ment at  all,  if  it  be  not  presented  to  the  au- 
ditors appointed  to  marshal  the  estate  among 
the  creditors,  until  after  their  report  be 
made,  although  it  be  not  confirmed  by  the 
orphan's  court.  Mitchell's  Estate,  2  Watts' 
Pa.  B.  87. 

2.  Exemptions.  A  merchant  residing 
in  Kansas,  is  not  entitled  to  the  special  ex- 
emptions allowed  mechanics,  miners  and 
other  persons,  for  the  purpose  of  carrying 
on  their  trade  or  business.  Such  exemp- 
tions made  by  an  assignee  will  be  disallowed. 
In  re  Schwartz,  4  N.  B.  B.  189. 


3.  Jurisdiction.  This  court  has  juris- 
diction in  equity  upon  a  proper  case  being 
made  to  enjoin  a  citizen  of  this  common- 
wealth from  availing  himself  of  an  attach- 
ment of  personal  property  in  another  state 
in  an  action  against  a  debtor  who  is  insol- 
vent under  the  laws  of  this  commonwealth, 
and  thus  preventing  the  same  from  coming 
to  the  hands  of  the  assignee ;  and  it  is  no 
objection  that  the  action  was  commenced  be- 
fore the  institution  of  proceedings  in  insol 
vency,  if  this  was  done  with  knowledge 
that  such  proceedings  were  about  to  be  in- 
stituted, aud  with  a  view  to  obtain  a  prefer- 
ence. Dehan  v.  Foster,  4  Allen,  {Mass.) 
545. 

4.  An  insolvent  discharge  obtained  in  this 
state  cannot  be  pleaded  in  bar  of  a  suit  brought 
in  a  court  of  this  state,  on  a  contract  made 
in  another  state  subsequent  to  the  passage 
of  the  act  under  which  the  discharge  is  ob- 
tained, between  parties  not  inhabitants  of 
this  state  at  the  time  of  the  contract,  although 
previous  to  the  presenting  the  petition  for 
the  discharge,  they  become  such  inhabitants. 
Witt  V.  FoUett,  2  Wendell,  457. 

5.  Liens.  A  state  in  its  sovereign  capacity 
has  a  lien  on  all  its  realty  for  taxes.  Such 
lien  has  priority  over  any  claim  of  one  of  its 
citizens,  no  matter  when  such  claim  may  have 
been  acquired.  In  re  Brant,  (TF.  Va.")  3 
N.B.B.ib. 

6.  Officers  cannot  take  proof  of 
debt.  Notaries  are  state  officers  and  re- 
sponsible alone  to  their  respective  states  ; 
hence  a  creditor  residing  in  another  judicial 
district  from  that  in  which  proceedings  in 
bankruptcy  are  pending  cannot  make  proof 
of  his  claim  before  a  notary  public.  In  re 
Strauss,  {Ohio,')  2  N.  B.  B.  18. 

7.  Other  than  where  contract  is 
made.  The  constitutional  and  legal  rights 
of  a  citizen  of  the  United  States  to  sue  in  the 
circuit  court  of  the  United  States  do  not  per- 
mit an  act  of  insolvency,  completely  execa- 
ted  under  the  authority  of  a  state,  to  be  a 
good  bar  against  a  recovery  upon  a  contract 
made  in  another  state  ;  hence  the  plea  that 
the  estate  of  the  said  decedent  is  insolvent, 
is  not  sufficient  to  vote  the  plaintiff  a  claim. 
Suydam  etal.  v.  Broudwax,  (17.  S.  S.  C) 
U  Peters,  67. 
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STATE  COURT. 

1 .  Where  there  is  a  state  court  and  the 
amount  due  is  in  dispute,  the  court  of  bank- 
ruptcy may  allow  the  suit  to  proceed  for 
the  purpose  of  ascertaining  the  amount  due 
which  amount  may  be  proved  in  bankruptcy. 
In  re  Rundle  &  Jones,  QS.  D.  N.  Y.')2N. 
B.  B.  49. 

2.  The  process  of  state  courts  can  no 
longer  be  used  successfully  to  thwart  or 
defeat  the  equal  distribution  of  an  insolvent 
debtor's  estate  among  all  his  creditors.  In 
re  McDonough,  (Mo.')  3  N.  B.  B.  53. 

3.  A  bankrupt  court  will  not  go  behind 
the  record  of  a  state  court  which  has  been 
made  according  to  the  practice  and  course 
of  proceeding  in  such  court.  In  re  Robin- 
son, (S.  O.  N.  r.)  2  N.  B.  B.  108. 

4.  Attacking  discharge  in.  The 
authority  to  s^t  aside  and  annul  a  discharge 
in  bankruptcy  conferred  upon  the  federal 
court  by  section  34  of  the  U.  S.  bankrupt  act 
of  1867,  is  incompatible  with  the  exercise  of 
the  same  power  by  a  state  court,  and  the 
former  is  paramount.  Corey  et  al.  v.  Rip- 
ley, (Me.')  4  JV.  B.  B.  163  ;  citing  Chad- 
wick  V.  Starrett,  27  Me.  138 ;  Coates  v. 
Bush,  1  Cush.  564;  Humphrey  v.  Sweat, 
31  Me.  192 ;  Dudley  v.  Mayhew,  3  N.  Y. 
10 ;  Stephens  v.  Evans,  2  Bar/r.  1157 ;  City 
of  Boston  V.  Shaw,  1  Met.  130 ;  Sturges  v. 
Crowninshield,  4  Wheat.  196  ;  Stetson  v. 
City  of  Bangor,  56  (Me.)  286. 

5.  Cannot  interfere  with  distribu- 
tion of  bankrupt's  assets.  A  state 
court  cannot  interfere  with  the  distribution 
of  assets  of  a  bankrupt.  Money  awarded 
under  a  rule  of  court  cannot  be  attached. 

In. re  Bridgman,  (ffa.)  2  N.  B.  B.  84. 

f 

6.  Costs  in.  A  creditor  cannot  be  held 
in  custody  on  account  of  ajudgment  obtained 
against  him  fox  costs  in  an  action  in  a  state 
court,  if  he  has  been  declared  a  bankmpt  in 
the  United  States  court.  In  re  Borst,  2  .N. 
B.  B.  93. 

7.  Interference  by  U.  S.  courts. 
The  U.  S.  district  court  will  not  interfere 
with  suits  pending  in  state  courts,  it  appear- 
ing that  the  lamount  of  yalid  liens  is  greater 
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than  the  assets,  and  by  no  possibility  can 
there  |be  anything  for  distribution  amongst 
the  general  creditors.    In  re  Bowie,  (Md.) 

1  N.  B.  B.  185. 

8.  Judgment  of  conclugiTe  and 
binding.  The  judgment  of  a  state  court 
is  conclusive  and  binding  on  all  the  courts, 
both  state  and  federal,  whether  erroneous  or 
not,  until  reversed  in  due  course  of  law. 
In  re  Hussman,  (Ky.)  2N.B.B.  140. 

9.  Jurisdiction  of.  The  jurisdiction 
of  state  courts  is  not  extinguished,  except  in 
cases  where  the  creditor  proves  his  debts  or 
claims  in  a  bankruptcy  court.  A  petition 
or  prayer  to  a  United  States  district  court  to 
take  such  claims  under  its  own  jurisdiction 
must  be  denied.  The  bankrupt  and  a  credi- 
tor, on  the  eve  of  a  debtor's  bankruptcy, 
will  not  be  permitted  to  enter  into  any  a,r- 
rangement  by  which  they  can  control  the 
course  of  litigation  in  state  courts  in  suits 
pending  in  such  courts  to  which  the  bank- 
rupt is  a  party.  Samson  et  al.  v.  Burton,  4 
N.  B.  B.  1. 

10.  State  courts  having  once  acquired 
jurisdiction,  a  U.  S.  court  has  no  authority 
by  which  it  may  oust  the  jurisdiction  of  the 
state  court.  In  re  Clark  &  Bininger,  3  N. 
B.  B.  129  ;  citing  in  re  Campbell,  N.  B.  B. 
Swp.  xxxvi;  in  re  Burns,  N.  B.  B. 
Sup.KxxM'ni;  in  re  Donaldson,  N.  B.  B. 
Sup.  xxxix;  Houseberger  v.  Zibelien,  2 
N.  B.  B.  32 ;  Sedgwick,  assignee,  v.  Minck, 
etal.  1-N.  B.  B.  204 ;  in  re  Smith,  1  N.  B. 
B.  169 ;  in  re  Hill,  2  JV.  B.  B.  108 ;  Farrin 
V.  Crawford,  2  JV".  B.  B.  181 ;  in  re  Marks, 

2  N.  B.  B.  175 ;  in  re  Hazleton,  2N.B.B. 
12. 

1 1.  May  entertain  petition  to  en- 
force mechanics'  lien.  A  state  court 
may  entertain  a  petitipn  to  enforce  a  me- 
chanics' lien,  without  necessarily  conflicting 
or  interfering  with  the  jurisdiction  of  the 
bankruptcy  court.     In  re  Clifton,  (Mass.) 

3  N..  B.  B.  162 ;  citing  Nugent  v.  Boyd,  3 
How.  426 ;  Wiswal  .v.  Sampson,  14  How. 
52;  Taylor  v.  Carryl,  20  How.  583,;  PeaI.e 
V.  Phipps,  14  How.  368;  Foster  .v.  Th;e 
Richard  Busteed,  100  Mass.  411;  Hilliard 
V.  Allen,  4  Cush.  532 ;  in  re  Day,  3  N.  B. 
iJ.  81 ;  in  re  Bininger,  3  N.  B.  B.  121  ;  in 
re  Pacific  Mail  Steamship  Co.,  2  N.  B.  B- 
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170;  Houston  v.  City  Bank,  6  How.  486; 
Fowler  v.  Herst,  13  How.  373 ;  PuUiam  v. 
Osborne,  17  How.  476 ;  in  re  Barrow,  1  JV. 
B.  B.  125 ;  Foster  v.  Ames,  2  N.  B.  B.  147; 
Briggs  V.  Stephens,  Law  Bep.  281 ;  in  re 
McClellan,  liV.B.  JJ.  91. 

12.  Of  Maryland.  The  court  of  ap- 
peals of  Maryland  has  appellate  jurisdiction 
from  the  court  of  common  pleas  in  insolvent 
cases  under  a  proper  construction  of  section 
28  of  the  4th  article  of  the  state  constitution. 
The  United  States  courts  have  exclusive  ju- 
risdiction in  the  case  of  an  insolvent  debtor 
as  to  his  right  to  a  discharge  in  bankruptcy. 
Van  Nostrand  v.  Barr,  ef  al.  (Md.^  2  JV.  B. 
B.  154;  citing  Sturgis  «.  Crowninshield,  4 
Wheat.  122 ;  Ogden  v.  Saunders,  12  Wheat. 
213  ;  ex  parte  Eames,  2  Story,  522  ;  Larra- 
bee  V.  Talbot,  5  Gill.  426 ;  Commonwealth 
V.  (J'Hara,  N.  B.  B.  Svp.  xix  ;  Perry  v. 
Langley,  1  N.  B.  B.  155. 

13.  Proceedings  in.  No  creditor  can, 
by  instituting  proceedings  in  a  state  court 
after  the  commission  of  an  act  of  bankruptcy 
by  his  debtor,  obtain  a  valid  lien  upon  the 
property  conveyed  by  such  fraudulent  deeds, 
if  he  has  notice  of  the  commission  of  an  act 
of  bankruptcy  by  the  debtor.  It  passes  to 
the  assignee  of  the  bankrupt  for  the  benefit 
of  all  the  creditors.  Shawhan  v.  Wherritt, 
iU.S.S.  Cf)  7  How.  627. 

14.  Restraining  proceedings  in. 
An  application  for  an  injunction  to  restrain 
proceedings  under  a  state  court,  will  be  de- 
nied where  there  is  no  allegation  made  im- 
peaching the  validity  of  the  state  court  pro- 
ceedings. In  re  Clark  &  Blninger,  (^S".  Z). 
N.  r.)  3  N.  B.  B.  130. 

15.  Stay  of  proceedings.  Proceed- 
ings in  an  action  in  a  state  court  will  not  be 
stayed  simply  on  the  ground  that  the  plain- 
tiffs have  taken  proceedings  to  have  the  de- 
fendants declared  involuntary  bankrupts.  In 
such  case  an  order  of  the  court  of  bankrupt- 
cy adjudging  the  defendants  bankrupts,  must 
be  made  before  they  are  entitled  to  a  stay  of 
proceedings  in  the  state  court.  Maxwell  et 
al.  V.  Faxton,  et  al.  4  N.  B.  B.  60. 

16.  Withdrawal  of  cases  from. 
The  United  States  district  courts  have  no 


authority  to  withdraw  cases  from  state 
courts,  and  proceed  to  their  trial.  Congress, 
although  having  the  right  to  have  directed 
that  suits  should  be  taken  out  of  state  courts 
and  be  transferred  to  a  United  States  court 
in  bankruptcy,  did  not  do  so  in  the  bank- 
rupt act  of  1867.  "  It  not  only  has  not  de- 
prived the  state  courts  of  jurisdiction  over 
such  cases,  but  it  has  provided  for  their 
prosecution  and  defence  in  these  courts  by 
the  assignee.  See  sections  14  and  16  U.  S. 
bankrupt  act  of  1867 .  Samson  et  al.  v.  Bur- 
ton et  al.  4  N.B.B.l;  in  re  Marks,  2  N. 
B.  B. 175. 


STATE  INSOLVENT  LAW. 

1.  A  state  insolvent  or  bankrupt  law 
(which  not  only  liberates  the  person  of 
the  debtor  but  discharges  him  from  all 
liability  for  the  debt)  so  far  as  it  attempts 
to  discharge  the  contract,  is  repugnant 
to  the  constitution  of  the  United  States, 
and  it  makes  no  difference  in  the  application 
of  the  principle  whether  the  law  was  passed 
before  or  after  the  debt  was  contracted. 
McMillan  v.  McNeill,  4  Wheat.  (Jf.  S.  S. 
Ct.)  209 ;  Sturges  v.  Crowninshield,  122, 192. 

2.  The  act  of  a  state  legislature  which 
discharges  a  debtor  from  all  liabilty  for 
debts  contracted  previous  to  his  discharge, 
on  his  surrendering  his  property  for  the  bene- 
fit of  his  creditors  is  a  law  imposing  the  ob- 
ligation of  contracts  within  the  meaning  of 
the  constitution  of  the  United  States,  so  far 
as  it  attempts  to  discharge  the  contract,  and 
it  makes  no  difference  in  such  a  case  that  the 
suit  was  brought  in  a  state  court,  of  the 
state  of  which  both  parties  were  citizens 
where  the  contract  was  made,  and  the 
discharge  obtained,  and  where  they  continued 
to  reside  untH  the  suit  was  brought.  Far- 
mers' &  Mechanics'  Bank  v.  Smith,  6  Wheat. 
iU.S.   S.  C*.)131. 

3.  The  effect  and  operation  of  the  msol- 
vent  laws  of  one  state  upon  contracts  to 
which  citizens  of  other  states  are  parties, 
considered.  Van  Hook  v.  Whitlook,  26 
Wendell,  43. 

4.  Since  the  adoption  of  the  constitution 
of  the  United  States,  a  state  has  authority 
to  pass  a  bankrupt  law,  provided  such  law 
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does  not  impair  the  obligation  of  contracts 
within  the  meaning  of  the  constitution  art. 
1,  s.  10,  and  provided  there  be  no  act  of  con- 
gress in  force  to  establish  a  uniform  system 
of  bankruptcy  conflicting  with  such  law. 
Sturges  V.  Orowninshiold,  4  Wheat.  122,192. 

5.  An  insolvent  discharge  of  a  neigh- 
boring state  which  exempts  the  person  from 
imprisonment,  but  leaves  the  future  acqui- 
sitions of  the  debtor  liable  to  execution,  re- 
lates to  the  remedy  merely,  not  the  contract, 
and  is  not  of  any  force  in  the  state  of  New 
York.  Imprisonment  is  no  part  of  the  con- 
tract. The  kx  fori  governs  the  remedy 
An  insolvent  law  does  not  operate  as  a  part 
of  the  lex  lod  contractus,  unless  it  discharge 
the  contract.  Whittimore  v.  Adams,  2 
Cowen,  626. 

6.  Constitutionality  of.  An  insol- 
vent law  of  one  of  the  United  States,  which 
discharges  the  person  and  further  acquisi- 
tions of  a  debtor,  is  constitutional  and  valid 
as  to  contracts  made  between  citizens  of  such 
state  subsequent  to  the  passing  of  the  law. 
Sebripg  v.  Mersereau,  9  Cowen,  344. 

7.  Superseding  of.  The  U.S.  bank- 
ruptcy act  of  1867,  so  far  as  it  operated  to 
supersede  the  state  insolvent  laws,  did  not 
take  effect  until  June  1,  1867  ;  hence  pro- 
ceedings commenced  prior  to  that  date 
would  be  unaflected  by  its  operation.  Martin 
«.  Berry,  (CaZ.)  2  N.  B.  B.  188;  citing 
Sturgis  V.  Crowninshield,  4  Wheat.  122 ; 
Ogden  V.  Saunders,  12  Wheat.  213;  Blanch- 
ard  «.  Russell,  13  Mass.  12;  Adams  v. 
Story,  1  Paines'  C.  G.  B.  79 ;  Mathews  v. 
Zani,  7  Wheat.  164;  ex  parte  Emes,  2 
Story,  326. 

8.  The  act  of  congress  passed  March  2, 
1867,  supersedes  the  state  insolvent  laws 
even  where  the  plaintiff  are  both  citizens  of 
the  same  state.  Cassard  et  al.  v.  Kroner,  4 
N.  B.  E.  185. 

9.  The  insolvent  laws  of  the  common- 
wealth were  not  superseded  until  June  1, 
1867,  by  the  U.  S.  bankrupt  law,  approved 
by  the  president  March  2d,  1867.  Day  v. 
Bard  well,  (_Mass.)  3  N.  B.  iJ.  115. 

10.  The  state  insolvent  laws  were  super- 


seded on  the  1st  June,  1867,  by  the  bank 
rupt  act.  Thornhill  v.  Bank  of  Louisiana 
3  N.  B.  B.  110;  s.  c.  2  G.  L.  ]St.  157. 


STATEMENT  OF  ACCOUNTS. 

1 .  If  a  creditor  who  proves  his  debt  by 
declaration  flies  a  statement  of  account 
which  is  not  full,  true  and  complete,  his 
proof  ought  to  be  rejected.  "Ex  parte  Bar- 
nett,  4  L.  B.,  Ch.  68 ;  19  i.  T.,  N.  S.  406  j 
17  W.  B.  88.    (Eng.) 


STATUTES. 

1 .  The  bankrupt  statutes  do  not  bind  the 
crown.  Ex  parte  Russell,  19  Ves.  165. 
(Eng.) 

2.  The  12  &  13  Vict.  c.  106,  does  not  in- 
terfere with  rights  accruing  under  any  of 
the  acts  repealed  by  the  first  section,  not- 
withstanding such  rights  may  have  accrued 
after  the  passing  of  the  act.  In  re  Bissell, 
2  Kay  &  J.  328 ;  2  Jur.,  N.  S.  370 ;  25  L. 
J.,  Ghana.  323.     (Eng.) 

3.  A  bankrupt  had  been  guilty  of  an 
offence  against  12  &  13  Vict.  c.  106,  s.  251, 
in  not  surrendering  himself  to  the  court,  and 
an  information  had  been  laid  before  a  magis- 
trate, who  had  issued  a  warrant  for  his  ap- 
prehension. Subsequently  the  24  &  25  Vict. 
c.  134,  came  into  operation,  which,  by  sec. 
230,  repeals  12  &  13  Vict.  c.  106,  s.  251, 
subject  to  the  exceptions  therein  contained. 
The  bankrupt  was  afterwards  indicted  and 
convicted  under  the  repealed  enactment. 
Held,  that  this  was  a  proceeding  pending 
within  24  &  25  Vict.  c.  134,  s.  230 ;  and 
secondly,  that  the  word  penalty  in  that 
section,  extends  to  any  penal  consequences 
whatsoever,  and  is  not  restricted  to  a 
pecuniary  penalty  only.  Reg.  v.  Smith,  1 
L.  &  C.,  G.  G.  131 ;  9  Cox,  G.  G.  110 ;  8 
Jur.,  N.  S.  199  ;  31  L.  J.,  M.  G.  105  ;  10 
W.  B.  273  ;  5  L.  T.,  N.  S.  761.    (Eng.) 


STATUTES  OF  LIMITATION. 

1 .  State  statutes  of  limitation  are  applied 
to  controversies  in  the  courts  of  the  United 
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States,  unless  congress  has  otherwise  pro- 
vided, with  the  same  effect  as  they  would  ■ 
be  if  the  controversy  were  pending  in  the 
courts  of  the  state.  In  case  of  fraud  the 
statute  will  in  equity  begin  to  run  as  against 
the  plaintiflf  when  he  has  knowledge  or  in- 
formation of  facts  which  creates  the  belief 
that  the  transaction  is  fraudulent  and  can  be 
proved  to  be  so ;  and  if,  under  all  the  cir- 
cumstances, the  plaintiff  has  been  guilty  of 
negligence  in  discovering  or  attacking  the 
fraud,  the  statute  will  begin  to  operate 
against  him  from  the  period  his  laches  com- 
menced. Martin,  assignee  v.  Smith,  (Jlfo.) 
4  N.  B.  a.  83  ;  citing  Hovenden  v.  Lord 
Annesby,  2  Sch.  <&  Lef.  624;  Troup  v. 
Smith,  20  Johns.  B.  33,  47,  48 ;  Stearns  v. 
Paige,  7  How.  819,  829 ;  Carr  v.  Hilton,  1 
Cur.,  C.  C.  2J.230;  s.  c.  Id.  399;  McLain 
V.  Ferrell,  1  Swan,  (Tenn.')  48  ;  Bucknor  v. 
Calcote,  28  Miss.  432. 

2.  The  third  section  of  the  act  of  con- 
gress of  March  30th,  1803,  for  the  reUef  of 
insolvent  debtors  in  the  district  of  Columbia, 
does  not  create  any  express  or  implied  ex- 
ception to  the  operation  of  the  statute  of 
limitations,  by  making  the  insolvent  a  trus- 
tee for  his  creditors  in  respect  to  his  future 
property,  or  by  making  any  demand  included 
in  the  schedule  of  his  debts,  a  debt  of  re- 
cord. The  including  of  a  demand  in  the 
schedule  of  the  insolvent's  debt  is  sufBcient 
evidence  to  sustain  an  issue  on  a  replicatiou 
of  a  new  promise  to  the  pleia  of  the  statute 
of  limitations,  if  the  period  of  liniitation  has 
not  elapsed  after  the  date  of  schedule. 
Brown  v.  Henderson,  6  WTieat.  514. 

3.  Ackno-wledgment  of  debt.  State- 
ments made  by  a  legatee  in  his  balance  or 
on  his  examination  under  his  bankruptcy, 
will  not  constitute  an  acknowledgment  of 
the  debt  within  the  statute  of  limitations, 
but  such  statements  are  evidence  to  show 
the  character  of  the  advances  made  to  the 
legatee  by  the  testator,  namely,  whether 
made  as  gifts  or  as  loans.  CourtnSy  v. 
Williams,  3  Hare,  539 ;  13  L.  J.,  Chanc. 
461.     (Eng.) 

4.  Debts  barred  by.  Debts  barred 
by  the  statute  of  limitation  are  not  provable. 
Ex  parte  Dewdney,  15  Ves.  479;  ex  parte 
Ross,  2  &l.  (&  J.  330. 


5.  A  debt  barred  by  the  statute  of  limi- 
tations of  the  state  where  the  bankrupt  re- 
sides, cannot  be  proved  against  his  estate  in 
bankruptcy.  The  entry  of  a  debt  upon  the 
schedule  by  a  bankrupt  is  not  such  an  ac- 
knowledgment or  new  promise  as  will  re- 
vive a  debt  thus  barred.  In  re  Kingsley, 
(Mass.')  1  N.  B.  B.  66 ;  citing  ex  parte 
Dewdney,  15  Ves.  479 ;  ex  parte  Eoffey,  19 
Fe«.  468;  Gregory  v.  Hurrill,  3  B.  &  C. 
341;  Taylor  v.  Hyrkins,  5  B.  d:  C.  489; 
Hunter  17.  Potts,  4  T.  B.  182;  Potter  v. 
Brown,'  5  East,  124 ;  May  v.  Breed,  7  Gush. 
15 ;  Stm-1/  Conflict  of  Laws,  335  ;  Richard- 
son V.  Thomas,  13  Gray,  381 ;  Roscoe  v. 
Hale,  7  Gray,  274 ;  Stoddai-d  v.  Doane,  7 
Gray,  274. 

6.  A  debt  barred  by  the  statute  of  limi 
tations  of  Maine,  where  the  bankrupt  re- 
sides, cannot  be  proved  against  his  estate  in 
bankruptcy  by  a  creditor,  resident  in  an- 
other State,  notwithstanding  such  demand  is 
not  barred  by  the  statute  of  limitations  in 
the  state  where  the  creditor  resides.  An 
entry  of  such  debt  in  bankrupt's  schedules 
dqes  not  revive  it.  In  re  Haden,  {Me.)  1 
N.  B.  B.  97;  citing  Bell  v.  Morrison,  1 
Peters,  362. 

7.  Contra.  Although  a  debt  may  be  barred 
by  the  statute  of  limitations  of  the  state 
where  the  bankrupt  resides,  it  may  never- 
theless be  proven  against  his  estate  in  bank- 
ruptcy. In  re  Shepherd,  (_N.  D.  N.  T.) 
1  N.  B.  B.  115  ;  citing  Rawls  v.  Am.  Life 
Ins.  Co.  36  Barb.  357  ;  McElmoyle  v.  Oohn, 
13  Peters,  312;  Townsend  v.  Jemison,  9  How. 
407 ;  Gares  v.  Frank,  36  Barb.  320 ;  Power 
V.  Hathaway,  42  Barb.  214 ;  Ruggles  v.  Kee- 
ler,  3  Johns.  B.  263 ;  Bulger  v.  Roche,  11 
Pick.  39 ;  Dwight  v.  Clark,  7  Mass.  515 ; 
Decouche  v.  Savolier,  3  Johns.  Gh.  B.  190 ; 
Lincoln  v,  Battile,  6  Wend.  472 ;  Byrne  v. 
Crowningshill,  17  Mass.  55 ;  Medbury  v. 
Hopkins,  3  Conn.  B.  472. 

8.  In  repose  during  the  rebellion. 
Statutes  of  limitations  exist  in  all  the  states 
and  have,  with  few  exceptions,  been  copied 
from  the  statute  of  limitations  brought  to 
this  country  by  our  colonial  ancestors.  Ab- 
solute suspension  of  the  right  to  sue  and 
prohibition  to  exercise  it,  exist  during  war 
by  the  law  of  nations,  but  the  disability  is 
removed  upon  the  restoration  of  peace.    An 
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enemy  creditor  cannot  prosecute  his  claims 
after  the  commencement  of  hostilitieSj  and 
these  statutes  are  not  to  be  construed  as  pro- 
hibiting the  prosecution  of  those  claims  after 
the  lapse  of  the  limited  period,  when  the 
pendency  of  hostilities  precludes  the  use  of 
the  legal  remedies  during  the  designated 
time.  Held,  that  creditors  debts  due  from 
belligerents,  are  not  annulled,  but  are  only 
suspended  during  the  war ;  when  peace  is 
restored  they  are  revived,  and  the  remedy  in 
favor  of  the  creditors  is  renewed.  Levy  v. 
Stewart  &  Co.  4  N-  B.  JB.  193. 

9.  Pennsylvania.  T.he  statute  of 
limitations  does  not  run  against  debts  due  by 
an  insolvent  debtor.  Lapse  of  time,  much 
greater  than  that  allowed  by  the  statutes, 
ma}'  raise  the  presumption  of  the  payment  of 
such  debts,  but  where  a  debtor  returns  no 
fund  but  a  debt  to  become  due  on  a  future 
contingency,  no  presumption  of  payment 
would  arise  before  the  fund  came  to  hand. 
Feather's  Appeal,  I  M.  P  S  W.  Pa.  B. 
322. 

10.  By  the  express  provisions  of  the  in- 
solvent law,  the  statute  of  limitations  does 
not  run  against  debts  due  by  an  insolvent 
debtor.    Id. 

1 1 .  A  discharge  under  the  insolvent  law 
does  not  take  from  the  debtor  the  protection 
of  the  statute  of  limitations.  Shornberger 
V.  Adams,  4  Watts'  Penn.  B.  430. 

1 2.  Plea  of.  Where  a  bill  in  equity 
was  brought  to  recover  from  the  defendant 
money  alleged  to  be  due  to  the  plaintiff  on 
an  agreement  made  by  defendant  with  the 
bankrupts  to  pay  them,  as  salaries  for  their 
services  as  clerks,  certain  portions  of  the 
net  profits  realized  from  the  business  car- 
ried on  by  the  defendant  and  for  an  account- 
ing, the  court  decided  that  a  plea  as  to  the 
statute  of  limitations  was  not  warranted  by 
the  2d  section  of  the  U.  S.  bankrupt  act  of 
1867,  in  the  above  case.  Sedgwick  v.  Casey, 
iS.  D.  N.  r.)  4  N.  B.  M.  161. 

13.  What  will  and  what  wUlnot 
take  debt  out  of.  An  admission  by  a 
bankrupt  in  his  balance  sheet  will  not  take 
a  debt  out  of  the  statute  of  limitations  as 
against  his  assignees ;  nor  will  an  admission 
in  an  unsigned  letter,  written  and  sent  by 


direction  of  the  assignees  by  an  accountant 
employed  by  them  to  wind  up  the  affairs  of 
the  bankrupt's  estate.  Pott  v.  Olegg,  16 
M.  dt  W.  321;  11  Jur.  289;  16  i.  L., 
Exdh.  310.    (Eng.) 


STATUTORY    FORFEITURE. 

1.  Assignee  in  bankruptcy  can- 
not maintain  action  for.  There  is  not 
in  the  bankrupt  act  any  grant  of  a  power  or 
right  to  institute  proceedings  for  the  recov- 
ery of  a  statutory  forfeiture  not  claimed  by 
the  bankrupt,  either  before  or  after  the  pro- 
ceedings in  bankruptcy.  The  assignee  may 
require  the  creditor  to  prove  his  debt,  recit- 
ing the  security  and  setting  forth  the  con- 
sideration, and  contest  the  claim  for  any 
usurious  surplus.  Although  neither  of  the 
mortgagors  united  in  the  petition  nor  were 
parties  to  the  record,  yet  under  the  act  of 
congress  of  March  3,  1865,  they  are  not 
competent  witnesses  against  the  executors 
of  the  opposite  party  as  to  transactions  with 
or  statements  made  by  the  testator.  Brom- 
bey  V.  Smith  et  al.  (TF&.)  3  C.  L.  N.  298  ; 
s.  c.  5  N.  B.  B. 


STAY  OF  FORECLOSURE. 

1 .  The  mortgagees  of  certain  realty  as- 
sets of  a  bankrupt  corporation  brought  suit 
in  a  state  court  to  foreclose,  and  made  as- 
signee in  bankruptcy  a  defendant.  The  as- 
signee filed  a  petition  in  the  U.  S.  district 
court,  praying  that  proceedings  in  the  fore- 
closure suit  be  stayed,  and  the  mortgage  be 
set  aside  as  invalid.  Further  proceedings 
were  accordingly  enjoined,  whereupon 
mortgagees  petitioned  for  review,  denying 
the  jurisdiction  of  the  district  court  upon 
the  petition  of  the  assignee  aforesaid.  The 
court  decided  that  the  district  court  had 
jurisdiction  under  section  1  of  the  U.  S. 
bankrupt  act  of  1867,  and  that  the  proceed- 
ings by  the  assignee  should  have  been  by 
a  bill  in  equity  and  not  by  petition ;  accord- 
ingly leave  was  granted  for  the  petition  to 
be  amended  and  filed  as  a  bill  in  equity. 
In  re  N.  Y.  Kerosene  Oil  Co.  {E.  D.  N. 
r.)  2  N.  B.  B.  31. 
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STAY  OF  PROCEEDING-S. 

1.  A  stay  of  proceedings  to  await  the 
question  of  discharge  will  not  be  granted 
where  parties  have  bpcome  sureties  for  the 
costs  of  bankrupt  in  a  judgment  obtained 
against  him  (bankrupt)  from  which  an  ap- 
peal was  taken  to  the  general  term,  but  all 
proceedings  on  any  judgment  that  may  be 
obtained  against  him  must  be  stayed  until  the 
further  order  of  the  court.  A  stay  of  pro- 
ceedings in  this  class  of  actions  would  per- 
mit one  defendant  by  filing  a  petition  in 
bankruptcy  to  stay  proceedings  against  all 
others,  and  thus  subject  the  creditor  to  the 
delay  of  a  year  or  two  and  the  other  defend- 
ants in  the  meantime  might  themselves  be- 
come insolvent.  In  re  Hoyt  et  al.  v.  Freel 
et  al.  superior  court  N.  Y.,  4  iV.  B.  B.  34. 

2.  It  is  the  duty  of  the  U.  S.  district  court 
to  continue  an  injunction  staying  a  proceed- 
ing in  a  state  court  until  the  bankrupt  has 
had  reasonable  time  to  obtain  his  discharge. 
In  re  Metcalf,  (S.  D.  N.  T.)  N.  B.  B.  Sup. 
xliii ;  in  re  Reed,  (/S.  B.  N.  Y.)  N.  B.  B. 
Sup.  i. 

3.  A  U.  S.  district  court  has  no  power  to 
grant  an  injunction  to  stay  proceedings  in  a 
state  court  by  reason  of  bankruptcy  proceed- 
ings pending  in  another  state,  and  before 
another  district  court.  In  re  Richardson  et 
al.  (S.  D.  N.  r.)  2  N.  B.  B.  74. 

4.  A  creditor  of  a  debt  which  is  provable 
in  bankruptcy,  who  has  commenced  a,  suit 
in  a  state  court  for  the  recovery  of  his  debt, 
may  be  enjoined  to  stay  all  proceedings  in 
such  suit,  whether  such  debt  be  one  to 
which  the  bankrupt's  discharge  would  be  a 
bar  or  not.  In  re  Rosenberg,  2  iV.  B.  B. 
81. 

5.  Where  a  defendant  has  become  bank- 
rupt, after  verdict  and  before  judgment,  and 
the  plaintiff  had  proved  for  the  debt  but  had 
not  been  permitted  to  prove  for  the  costs, 
upon  summary  application,  under  6  Geo.  4, 
c.  16,  s.  59,  stayed  proceedings  in  the  ac- 
tion for  the  recovery  of  the  costs.  Ward- 
ward  V.  Meredith,  2  23.  &  L.  136  ;  8  Jur. 
1136;  13  L.  J.,  Q.  B.  322.     (Eng.) 

6.  A  bankrupt,  who  has  omitted  to  apply 
for  a  stay  of  proceedings  in  an  action  against 


him  pending  the  question  of  his  discbarge 
may  nevertheless  apply  after  judgment  when 
he  has  his  discharge,  to  have  supplementary 
proceedings  on  such  judgment  stayed  on  the 
ground  that  he  has  been  discharged,  if 
plaintiffs  demand  be  one  that  is  affected  by 
the  discharge.  The  World  Company  v. 
Brooks,  3  N.  B.  B.  146. 

7.  Proceedings  supplementary  to  execu- 
tion commenced  by  an  order  of  a  judge  of  a 
state  conrt  on  a  judgment  recovered  therein, 
will  be  stayed  on  application  to  a  court  in 
bankruptcy  to  await  the  final  decision  of 
that  court  relative  to  a  bankrupt's  discharge. 
In  re  Reed,  JV.  B.  B.  Sup.  i. 

8.  Creditors  will  not  be  allowed  to  prove 
their  debt  where  they  refuse  to  surrender 
bankrupt's  property  until  after  the  assignee 
has  obtained  a  decree  against  them.  In  re 
Tonkin  &  Trewartha,  (Jdich.')  4  N.  B.  B.  13. 

9.  Where  a  defendant  in  an  action  tor  the 
recovery  of  a  debt  has  become  bankrupt,  and 
the  plaintiff  has  tendered  his  claim  for  proof 
of  the  debt  under  the  bankruptcy,  and  the 
claim  is  not  allowed,  but  adjourned,  the  de- 
fendant is  not  entitled  to  stay  of  proceedings 
in  the  action.  To  entitle  him  to  such  stay 
of  proceedings  the  debt  must  be  proved  un- 
der the  bankruptcy,  or  the  claim  entered 
upon  the  proceedings.  Ball  v.  Bowden,  22 
L.  J.,  Exch.  249. 

1 0.  A  bankruptcy  court  has  no  authority 
to  issue  process  to  any  other  marshal  than 
that  of  the  district  over  which  said  court  has 
jurisdiction,  directing  such  marshal  to  ar- 
rest and  bring  before  such  court  any  person 
named  in  such  attachment.  No  action  of  a 
creditor  against  a  bankrupt  not  seeking  to 
enforce  any  demand  against  him,  or  to  de- 
prive his  assignees  of  any  property  or  right 
will  be  stayed  by  injunctions  under  the  21st 
section  of  the  IT.  S.  bankrupt  act  of  1867. 
In  re  Hirsch,  2  N.  B.  B.  1. 

1 1 .  Any  suit  or  proceeding  shall,  upon 
the  application  of  the  bankrupt,  be  stayed 
to  await  the  determination  of  the  court  in 
bankruptcy,  on  a  question  of  the  discharge 
Provided,  There  be  no  unreasonable  delay- 
on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge.  Section  21  U.  S- 
bankrupt  act,  1867. 
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1.  Claip.  of  exemptions  from. 
Where  the  assignee  only  set  aside  as  ex- 
empt property  to  a  householder,  certain 
things  which  were  exempt  under  the  law  of 
the  bankrupt's  domicil,  to  the  amount  of 
sixteen  dollars  and  fifty  cents,  and  there  was 
amongst  the  bankrupt's  assets  a  stock  of  dry 
and  fancy  goods,  which  stock  sold  for  thir- 
teen hundred  and  thirty-three  dollars  and 
forty-two  cents,  a  portion  of  which  had  been 
claimed  as  exempt  property  under  the  vari- 
ous provisions  of  the  bankrupt  act,  to  an 
amount  which  would  equal  five  hundred 
dollars,  but  which  was  disallowed  by  the  as- 
signee, and  on  a  case  stated  between  the  as- 
signee and  the  bankrupt  as  to  the  above 
facts,  a  reference  is  made  by  the  register  to 
the  court  for  its  decision  as  to  whether  any 
money  allowance  should  be  made  to  the 
bankrupt  out  of  the  proceeds  of  the  sale. 
Held,  that  until  it  appears  what  articles  of 
the  stock  of  dry  and  fancy  goods  were 
claimed  as  exempt,  it  is  not  possible  to  de- 
cide on  that  point,  but  that  under  the  term 
article  or  necessaries,  money  cannot  be  set 
apart  unless  such  money  is  the  proceeds  of 
specified  things  which  ought  to  have  been 
set  apart  under  the  head  of  "  other  articles 
and  necessaries"  of  the  bankrupt.  In  re 
Welch,  (5.  D.  N.  r.)  5  N.  B.  B.  348. 

2.  In  fictitious  names.  Where  a 
bankrupt  had  invested  money  in  the  purchase 
of  stock  in  a  fictitious  name  for  the  purpose 
of  defrauding  creditors,  the  court  in  an  action 
by  the  assignees,  will  order  the  bank  to  erase 
from  their  books  the  fictitious  names,  and 
insert  that  of  the  bankrupt.  Green  v.  Bank 
of  England,  i  T.  S  C.  722.     (Eng.) 

3.  Mortgaged.  A  chattel  mortgage 
of  a  stock  of  goods  executed  by  one  copart- 
ner under  seal,  and  assented  to  by  the  other 
partner  by  parol,  is  valid,  and  the  seal  is  a 
matter  of  indifference  where  such  mortgages 
are  not  required  by  law  to  be  under  seal. 
When  mortgagors  in  such  mortgage  had 
stipulated  to  retain  possession  of  goods,  to 
sell  and  dispose  of  them  as  agents  of  the 
mortgagee  of  a  national  bank,  the  court  de- 
cided, in  an  action  brought  by  the  assignee 
in  bankruptcy,  to  set  the  mortgage  aside 
and  recover  the  amount  of  deposits  made  by 


the  mortgagor  with  the  mortgagee,  that  the 
matter  must  be  referred  to  an  assignee,  with 
instructions  to  ascertain  the  amount  of  sales, 
giving  the  mortgagee  on  his  report  a  decree 
for  the  deficiency,  if  any  should  be  found. 
Hawkins,  assignee,  etc.  v.  First  National 
Bank  of  Hastings,  (Minn.)  2N.  B.  B.  108 ; 
citing  1  Met.  515  ;  4  Metcalf,  548  ;  3  Com- 
stock,  144 ;  41  T.  313  ;  19  Johnson  B.  513 ; 
11  Pick.  400  ;  4  Minn.  553  ;  Wend.  492  ; 
9  N.  Y.  213 ;  13  N.  Y.  577 ;  19  N.  Y.  124 ; 
58  JV.  Y.  Bep.  390. 

4.  A  mortgage  upon  a  stock  of  goods, 
which  authorizes  the  mortgagor  to  sell  them 
and  replace  them  with  others,  at  such  times 
and  in  such  manner  as  he  may  determine, 
and  use  the  proceeds  generally  as  he  sees 
fit,  is  void  as  to  such  goods  as  the  power  of 
sale  relates  to.  In  re  Kahley  et  ol.  (  Wis.) 
4  N.  B.  B.  124;  citing  Houston  v.  Bank  of 
N.  0.,  6  How.  486 ;  Foster  et  al.  v.  Ames, 
2  iV.  B.  B.  147 ;  ex  parte  Christy,  3  How. 
308;  Place  v.  Lingworthy,  13  Wis.  629; 
Gardner  v.  McEvans,  19  N.  Y.  123 ;  Col- 
lins V.  Meyer,  16  Ohio,  547;  Jordan  i).  Tur- 
ner, 3  Blackford,  309 ;  Edgesell  v.  Hart,  5 
Seldon,  213. 

5.  Where  a  stock  of  goods  which  had 
been  mortgaged  was  taken  possession  of  by 
the  assignee,  and  was  sold  by  order  of  court 
and  the  proceeds  held  subject  to  its  order, 
the  mortgagee  claiming  it  by  petition  and 
the  assignee  opposing,  on  the  ground  that 
the  mortgage  was  voidable  under  the  second 
clause  of  the  33d  section  of  the  U.  S.  bank- 
rupt act  of  1867,  the  mortgagor  being  a  tra- 
der, and  the  loan  one  made  out  of  the  ordi- 
nary course  of  business ;  the  court  decided 
that  the  mortgagor  being  a  retail  dealer,  a 
mortgage  of  the  whole  of  his  stock  was  out 
of  the  ordinary  course  of  business,  and  a 
confession  of  insolvency,  and  mortgagor's 
petition  dismissed.  If  made  directly  to  the 
creditor  it  would  have  been  an  act  of 
bankruptcy,  and  in  this  case  bolh  parties 
seem  to  have  considered  it  injurious  to  the 
mortgagor's  credit,  and  agreed  that  it 
should  not  be  recorded  until  some  necessity 
should  arise,  therefor.  In  re  Butler,  4  N. 
B.  B.  91. 

6.  Where  the  record  before  the  court 
does  not  show  that  a  precedent  agreement 
existed  it  is  not  to  be  assumed.    A  mere 
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promise  does  not  constitute  an  agreement. 
Any  agreement  by  an  insolvent  debtor  with 
a  creditor  (a  bank)  to  create  a  preference  in 
favor  of  that  creditor  if  he  has  cause  to  be- 
lieve the  debtor  insolvent,  is  Void  if  the 
debtor  is  afterwards  proceeded  against  un- 
der the  bankrupt  act.  Transfers  of  personal 
property  of  an  insolvent  consisting  of  a 
stock  of  goods  only  take  effect  from  its  de- 
livery to  the  purchaser.  An  unregistered 
personal  mortgage  is  not  valid  in  Kansas  as 
against  creditors.  Where  the  mortgagor 
remained  in  possession  of  a  stock  of  goods, 
the  property  mortgaged,  and  continued  to 
make  sales  of  the  same,  with  consent  of  the 
mortgagee,  the  mortgage  could  not  consti- 
tute a  valid  lien.  The  2nd  Nat.  Bank  of 
Leavenworth  et  al.  ■».  Hunt,  assignee,  4  JV. 
B.  B.  198. 

7.  Notice  of  assignment  of.  Where 
stock  stands  in  the  name  of  and  is  vested  in 
three  trustees  for  the  benefit  of  A.,  who  as- 
signs his  equitable  life  interest  therein  to  B., 
to  secure  advances,  and  B.  subsequently 
mentions  to  one  of  the  trustees,  who  was 
not  the  acting  trustee,  that  he  was  secured 
by  the  assignment,  it  was  held,  that  this 
was  sufficient  notice  to  prevent  the  interest 
of  A.  vesting  in  his  assignees  in  bankruptcy, 
as  property  in  his  order  and  disposition. 
Smith  V.  Smith,  2  C.  &  M.  231 ;  4  lyr.  52. 
(Bng.) 

8.  Sale  of.  A  creditor  cannot  insist  on 
an  immediate  sale  of  the  bankrupt's  stock 
in  trade  unless  he  prove  some  particular 
dams^e  which  would  be  sustained.  Ex 
parte  Hall,  2  Beac.  263 ;  ex  parte  Kendall, 
17  Yes.  514.    (Eng.) 

9.  If  a  sale  takes  place  on  the  premises 
of  the  stock  in  trade,  and  the  house  and 
shop  fixtures,  and  the  catalogue  states  that 
on  the  same  day  will  be  sold  the  valuable 
lease  of  the  premises,  with  commanding 
shop,  held  for  an  unexpired  term  of  sixteen 
years  from  Ladyday  preceding,  at  the  low 
rent  of  20?.  per  annum,  and  the  catalogue 
describes  the  sale  to  be  made  without  re- 
serve, and  contains  a  list  of  fixtures,  some 
of  them  belonging  to  the  landlord,  and  some 
put  up  by  the  bankrupt,  and  the  lease  is 
bought  in,  but  all  the  fixtures  are  sold,  and 
the  premises  much  injured  by  their  being 
taken  down  and  carried  away,  it  is  taking 


possession.  Carter  v.  Warne,  ^  C.(&  P.  191 
(Eng.) 

10.  Vesting  in  assignees.  A  firm 
of  two  solicitors  held  a  mortgage  for  600?. 
upon  a  share  of  an  estate  in  Kent,  which 
was  sold,  and  to  indemnify  the  purchasers 
against  certain  claims,  the  purchase  money 
was  invested  in  consols  in  the  name  of  one 
of  the  solicitors  and  another  party,  upon 
trust  for  indemnity,  and  subject  thereto  to 
secure  the  debt  due  the  firm.  After  this  the 
firm,  having  money  of  a  client  in  their  hands, 
wrote  to  her  a  letter,  offering  to  give  her  a 
charge  for  the  amount  on  a  mortgage  for 
600J.  on  a  share,  of  the  estate  in  Kent.  Upon 
the  bankruptcy  of  the  firm,  lield,  that  the 
letter  created  a  valid  charge  upon  the  inter- 
est of  the  firm  in  the  consols  ;  and  that  as 
one  of  the  firm  was  a  trustee  of  the  stock, 
thfere  was  sufficient  notice  of  the  transaction 
to  prevent  the  charge  being  defeated  on  the 
ground  that  the  stock  was  in  the  order  and 
disposition,  or  reputed  ownership  of  the 
bankrupts.  Ex  parte  Rogers,  2  Jur.,  N.  S. 
480  ;  25  L.  J.,  Bank.  41.     (Eng.) 

1 1 .  Stock  standing  in  the  name  of  the 
bankrupt  in  trust  for  other  persons,  did  not 
pass  to  his  assignees  under  6  Geo.  4,  c.  16, 
s.  72,  although  it  was  not  entered  in  the 
name  of  the  bankrupt  as  trustee  in  the  bank 
books.  Ex  parte  Witham,  \Mont.,  D.  dt  B. 
624.    (Eng.) 


STOCK  COMPANIES. 

1 .  And  he  it  fwrtTier  enacted,  That  the 
provisions  of  this  act  shall  apply  to  all  mo- 
nied,  business  or  commercial  corporations, 
and  joint  stock  companies  ;  and  that  upon 
the  petition  of  any  officer  of  any  such  corpo- 
ration or  company,  duly  authorized  by  a 
vote  of  a  majority  of  the  corporators  present ' 
at  any  legal  meeting  called  for  the  purpose, 
or  upon  the  petition  of  any  creditor  or  credi- 
tors of  such  corporation  or  company,  made 
and  presented  in  the  manner  hereinafter 
provided  in  respect  to  debtors,  the  like  pro- 
ceedings shall  be  had  and  taken  as  are  here- 
inafter provided  in  the  case  of  debtors  ;  and 
all  the  provisions  of  this  act  which  apply  to 
the  debtor,  or  set  forth  his  duties  in  regard 
to  furnishing  schedules  and  inventories,  exe- 
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cuting  papers,  submitting  to  examinations, 
dissolviug,  making  over,  secreting,  conceal- 
ing, conyeying,  assigning,  or  paying  away 
his  money  or  property,  shall  in  like  manner 
and  with  like  force,  effect,  and  penalties,  ap- 
ply to  each  and  every  officer  of  such  corpo- 
ration or  company  in  relation  to  the  same 
matters  concerning  the  corporation  or  com- 
pany, and  the  money  and  property  thereof. 
All  payments,  conveyances  and  assignments 
declared  fraudulent  and  void  by  this  act, 
when  made  by  a  debtor,  shall  in  like  man- 
ner and  to  the  like  extent,  and  with  like 
remedies,  be  fraudulent  and  void  when  made 
by  a  corporation  or  company.  No  allow- 
ance or  discharge  shall  be  granted  to  any 
corporation  or  joint  stock  company,  or  to 
any  person,  or  officer  or  member  thereof. 
Provided,  That  whenever  any  corporation, 
by  proceedings  under  this  set,  shall  be  de- 
clared bankrupt,  all  its  property  and  assets 
shall  be  distributed  to  the  creditors  of  such 
corporations  in  the  manner  provided  in  this 
act  in  respect  to  natural  persons.  Section 
37  U.  S.  bankrupt  act,  1867. 


STOPPAGE  AND  SUSPENSION 
OF  COMMERCIAL  PAPER. 

1 ,  And  be  it  further  enacted.  That  any 
persons  residing  and  owing  debts  as  afore- 
said, who,  after,  the  passage  of  this  act,  be- 
ing a  banker,  broker,  merchant,  trader, 
manufacturer  or  miner,  has  fraudulently 
stopped  payment,  or  who  has  stopped  or 
suspended  and  not  resumed  payment  of  his 
commercial  paper  within  a  period  of  four- 
teen days,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  and  subject  to 
the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt,  on  the  petition  of 
one  or  more  of  his  creditors,  the  aggregate 
of  whose  debts  provable  under  this  act 
amount  to  at  least  two  hundred  and  fifty 
dollars,  provided  such  petition  is  brought 
within  six  months  after  the  act  of  bank- 
ruptcy shall  have  been  committed,  and  if 
such  person  shall  be  adjudged  a  bankrupt, 
the  assignee  may  recover  back  the  money  or 
other  property  so  paid,  conveyed,  sold,  as- 
signed or  transferred  contrary  to  this  act ; 
provided,  the  person  receiving  such  pay- 
ment or  conveyance  had  reasonable  cause  to 
believe  that  a  fraud  on  this  act  was  intended, 
Uaz.  106 


and  that  the  debtor  was  insolvent ;  and  such 
creditor  shall  not  be  allowed  to  prove  his 
debt  in  bankruptcy.  Sec.  39  U.  S.  bank- 
rupt act,  1867. 

3.  The  allegation  of  stoppage  and  sus- 
pension of  payment  on  a  certain  day,  upon 
commercial  paper  which  was  made  and 
dated  within  six  months  next  preceding  the 
actual  filing  of  the  petition  connected  with 
the  allegation  that  payment  of  the  commer- 
cial paper  (a  due  bill)  had  been  demanded 
at  different  times,  and  that  the  respondent 
had  failed  to  make  such  payment,  was  equi- 
valent to  an  allegation  of  a  demand  for  pay- 
ment on  that  day.  Order  of  adjudication 
granted.    In  re  Ohappel,  4  JV.  B.  B.  176. 

3.  In  a  mercantile  community  the  non- 
payment of  a  note  of  maturity  by  the 
maker  who  is  a  merchant  or  trader,  isprima 
facie  evidence  of  insolvency,  and  warrants  a 
decree  in  bankruptcy.  In  an  agricultural 
country  the  rule  is  different,  and  there  no 
man  is  suspected  of  being  insolvent  from 
the  fact  alone  that  his  notes  are  not  paid 
promptly  at  maturity.  Shafer  v .  Fritchery 
etal.  4  iV.  B.  B.  179. 

4.  The  suspension  of  payment  of  a  piece 
of  commercial  paper,  when  there  is  a  defence 
or  other  good  cause,  is  not  to  be  counted  an 
act  of  bankruptcy,  but  if  there  is  a  chronic 
or  habitual  suspension,  although  not  con- 
tinued lor  a  perion  of  fourteen  days,  the  non- 
payment of  one  piece  of  commercial  paper 
for  that  period  will  be  deemed  an  act  of 
bankruptcy.  In  re  Brown,  Waler  &  Co. 
(E.  D.  Mo.)  Unreported. 

5.  Where  drafts  made  and  dated  at  Neu- 
remberg,  Bavaria,  drawn  or  purporting  to 
be  drawn  on  a  house  at  Leipzic,  accepted  by 
authorized  agents  in  the  United  States  by 
merely  writing  the  words  "  accepted,"  with 
date  and  drawee's  name  across  the  face  of 
the  draft  are  over  due  and  the  payment  there- 
of is  suspended  fora  period  of  fourteen  days, 
the  drawee  having  a  place  of  business  in  the 
United  States  (within  the  southern  district 
of  New  York,)  at  which  the  acceptors  were 
executed,  will  be  ordered  to  show  cause  why 
he  shall  not  be  adjudicated  a  bankrupt  upon 
the  petition  of  the  maker  or  owner  of  the 
draft.  Geyer  v.  Bombard  &  Beyrick,  (^S.  D. 
N.  y.)  Unreported. 
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5.  The  non-payment  of  a  single  piece  of 
commercial  paper  is  not  an  act  of  banlirupt- 
cy  in  itself,  for  the  reason  that  there  may  be 
a  good  defence  to  the  payment  of  it,  but 
when  such  suspension  is  chronic  or  there  is 
an  inability  to  meet  and  pay  checks  and  notes 
as  they  mature,  then  that  is  such  a  suspen- 
sion as  the  law  contemplates,  and  even 
though  there  may  be  but  a  single  piece  of 
paper  fourteen  days  past  due,  the  maker 
may  be  adjudged  bankrupt.  McLean  et  al. 
V.  Brown  et  al.  4  N.  B.  B.  188. 

6.  A  suspension  of  payment  of  his  com- 
mercial paper  by  a  solvent  trader  and  non- 
resumption  of  such  payment  within  a  period 
of  fourteen  days  is  per  se  fraudulent,  and  is 
an  act  of  bankruptcy.  Hardy,  Blake  & 
Co.  V.  Bininger  &  Co.  (S.  D.  N.  T.)  4 
N.  B.  B.  77. 

7.  A  dissolution  of  a  copartnership  can- 
not be  set  up  to  disprove  an  act  of  bankrupt- 
cy, by  merchants  or  traders,  vehose  paper 
has  remained  unpaid  for  fourteen  days.  It 
is  of  no  avail  that  when  a  firm  is  dissolved 
that  there  was  an  agreement  by  one  member 
that  he  should  assume  and  pay  all  the  firm 
obligations.  In  re  Weikert  &  Parker,  (S. 
D.  N.  r.)  3  N.  B.  B.  5. 

8.  The  non-payment  at  maturity  of  pro- 
missory notes  that  are  not  commercial  pa- 
per is  no  ground  for  an  adjudication  of  the 
debtors  as  bankrupts,  on  the  petition  by  a 
creditor  in  involuntary  bankruptcy.  Kat- 
zenberg  v.  Lowenstein  et  al.  (iS.  D.  N.  T.)  2 
N.  B.  B.  99. 

9.  It  is  not  necessary  to  show  the  stop- 
page of  payment  to  have  been  fraudulent. 
The  view  of  the  act  which  presents  uniform- 
ity of  decision  is  that  a  suspension  of  pay- 
ment and  non-resumption  within  fourteen 
days  are  all  that  is  contemplated  by  that 
provision.  In  re  Cowles,  (Minn.)  1  N.  B. 
JB.42. 

10.  If  a  debtor  is  guilty  of  fraudulently 
suspending  the  payment  of  his  commercial 
paper,  proceedings  may  be  immediately  taken 
by  his  creditors  to  have  him  adjudged  a 
bankrupt  without  waiting  for  the  lapse  of 
fourteen  days  The  U>  S.  bankrupt  act  of 
1867,  sec.  39,  provides  for  two  classes  of 
cases,  a  fraudulent  suspension  and  a  suspen- 
sion of  payment  for  fourteen  days  without 


resumption,  for  either  of  which  a  merchant 
or  trader  may  be  adjudged  a  bankrupt.  In 
re  Schoo,  (Mo.)  3  N.  B.  B.  52. 

11 .  A  suspension  for  fourteen  days  of  his 
commercial  paper  by  a  trader  is  an  act  of 
bankruptcy  which  can  only  be  rebutted  by 
showing  a  resumption  or  accident,  which 
prevented  such  resumption.  Where  noth- 
ing of  the  kind  is  claimed,  the  honest  tra- 
der is  entitled  to  the  fourteen  days  and  no 
more  in  which  to  meet  his  commercial  pa- 
per. Claffin  &  Co.  V.  WeUs,  (JSf.  D.  N.  Y.) 
N.  B.  B.  Sup.  xxxvii. 

12.  Suspension  of  payment  of  commer- 
cial paper  by  a  merchant  is  prima  fade  evi- 
dence of  fraud,  and  casts  the  burden  of  proof 
on  the  bankrupt ;  and  being  unexplained, 
decree  of  bankruptcy  adjudged  on  petition 
of  creditors.  In  re  Ballard  &  Parsons, 
(C?ora«.)2iV.  B.  iJ.  84. 

1 3.  The  words  "  fourteen  days,"  as  used 
in  sec.  39  of  the  U.  S.  bankrupt  act  of  1867, 
do  not  necessarily  apply  to  the  case  of  a 
fraudulent  stoppage  of  payment  of  commer- 
cial paper.  When  a  man  declines  to  pay 
solely  because  he  is  not  liable,  or  because  he 
has  a  valid  claim  or  set-oflF  against  the  paper, 
this  is  not  a  stoppage  or  suspension  within 
the  meaning  of  the  bankrupt  law.  When  the 
paper  is  due  and  it  is  not  paid,  because  with- 
out adequate  legal  excuse  the  maker  will 
not  or  is  not  able  to  pay,  and  it  is  contmued 
for  the  period  of  fourteen  day.s,  the  court 
has  held  that  this  constitutes  an  act  of  bank- 
ruptcy. In  re  Thompson  &  McClallen,  (II- 
linois,)S  JV.  jB.  iJ.  45. 

14.  The  stopping  of  the  payment  of  com- 
mercial paper  mentioned  in  sec.  39,  of  the 
bankrupt  act,  must  be  fraudulent,  and  must 
continue  for  fourteen  days  in  order  to  be  an 
act  of  bankruptcy.  Such  suspension  or  non- 
resumption  is  fraudulent  (supposing  the  lia 
bility  to  be  undisputed)  when  it  is  done  pur- 
posely, and  not  by  accident  or  mistake.  In 
re  Hollis,  (Mass.)  3  N.  B.  B.  82. 

1 5.  Failure  on  the  part  of  the  banker, 
merchant  or  trader  to  honor  his  commercial 
paper  is  so  far  deemed  evidence  of  fraud,  as 
to  necessitate  an  explanation  on  his  part 
disproving  insolvency  or  intention  of  fraud. 
Heinsheimer  v.  Shea  et  al.  (Indiana,)  3  N- 
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B.  B.  47.    In  re  Smith,  (2V.  B.  N.  Y.)  3 
JV.  B.  R.  98. 

1 6.  A  merchant,  hanker  or  trader,  who 
in  the  course  of  his  business  shall  execute 
notes,  bills  or  other  instruments,  which 
circulate  as  commercial  paper,  and  who  fails 
to  pay  the  same  within  fourteen  days  after 
maturity,  or  the  same  shall  become  due  and 
payable,  without  a  sufficient  excuse  for  such 
failure,  shall  be  deemed  to  have  fraudulently 
suspended  payment,  and  shall  be  declared 
a  bankrupt.  Davis  &  Green  v.  Armstrong, 
{MissO  3  N.  B.  B.  7. 

17.  Mere  stoppage  and  non-resumption 
of  payment  of  commercial  paper  for  fourteen 
days  is  not  sufficient  ground  on  which  to 
have  a  debtor  declared  a  bankrupt,  nor  is 
fraud  inferable  therefrom.  Gillies  v.  Cone 
et  al.  (/S.  B.  N.  T.)  2  N.  B.  B.  10. 

18.  Contra,  amendments  of  July  14th, 
1870,  to  U.  S.  bankrupt  act. 

19.  The  suspension  of  payment  of  com- 
mercial paper,  unless  fraudulent,  is  not  an 
act  of  bankruptcy.  In  re  W.  Leeds,  (JE. 
D.  Pa.)  1  N.  B.  B.  138 ;  citing  in  re  Jer- 
sey City  Window  Glass  Co.  1  N.  B.  B. 
113. 

20.  A  protested  note  on  which  a  bank- 
rupt was  principal  debtor  held  by  a  bank 
that  had  discounted  it,  was  taken  up  by  a 
new  note  made  by  the  same  parties  and  ac- 
cepted by  the  bank  after  adjudication  of 
bankruptcy.  The  court  decided  that  the 
original  debt  was  thereby  extinguished,  and 
the  liability  ceased  to  be  a  claim  on  the  es- 
tate. A  second  indorser  might  have  proved 
his  claim  on  the  original  note  before  extin- 
guishment, but  could  have  received  dividends 
only  on  the  amount  he  could  show  that  he 
had  personally  paid.  In  re  Montgomery, 
(S.  D.  N.  Y.)  3  N.B.  B.  108. 

31.  Suspension  of  commercial  paper  is 
an  act  of  bankruptcy  if  continued  for  four- 
teen days.    16  U.  S.  Stat.  276. 


STRIKING-  OUT  CLAIM. 

1.  Insufficient  testimony.  Where 
the  testimony  does  not  show  material  facts, 
and  the  testimony  does  not  admit  of  rebut- 


ting evidence,  the  prayer  of  a  petitioner  to 
strike  out  the  proof  of  a  claim,  will  be 
denied  with  costs.  In  re  Willard  &  Mill- 
ward,  (S.  D.  N.  r.)  5  N.  B.  B. 


SUBPCENA. 

1 .  It  is  not  necessary,  in  the  courts  of 
the  United  States,  that  the  subpoena  for 
witnesses  should  be  served  by  the  marshal. 
Gordon,  McMillan  &  Co.  v.  Scott,  (^Pa.)  2 
N.  B.  B.  28. 


SUBSEQUENT   CONVERSA- 
TION 

1.  Not  admissable  as  to  date  of 
act  of  bankruptcy.  Upon  an  issue  di- 
rected to  try  whether  P.  had  committed  an 
act  of  bankruptcy  on  a  given  day,  it  ap- 
peared that  on  the  preceding  day  he  sent  a 
letter  from  his  dwelling  house  at  Greenwich 
to  his  place  of  business,  addressed  to  his 
son,  stating  that  he  was  unable  to  meet  his 
engagements,  and  desiring  that  he  might  be 
denied  to  any  creditor  who  might  call ;  and 
immediately  after  dispatching  this  letter  he 
left  him,  and  remained  absent  during  the 
whole  of  that  and  the  following  day.  A 
witness  proved  that  P.  called  on  the  day  in 
question  at  her  brother's  house  in  London, 
that  he  expressed  to  her  an  apprehension  of 
being  sent  to  the  Fleet,  and  stated  that  he 
wa.s  in  no  hurry  to  get  home,  and  would 
not  go  very  early,  as  he  had  creditors  who 
would  lay  hold  of  him,  and  that  he  did  not 
leave  till  after  dark.  The  jury  were  told, 
that  if  they  believed  the  statements  made 
by  the  witness,  P.  on  that  occasiod  com- 
mitted an  act  of  bankruptcy ;  they  said  they 
did  believe  the  witness,  but  they  did  not 
think  P.  spoke  lona  fide.  Held,  that  P. 
had  committed  an  act  of  bankruptcy,  and 
that  evidence  of  his  conduct  and  conversa- 
tion, on  the  day  subsequent  to  the  date 
mentioned  in  the  issue,  was  not  admissable 
to  explain  his  conduct  on  that  day.  John- 
son V.  Woolf,  2  Scott,  372.     (Eng.) 


SUBSEQUENT  COSTS. 

1.  Where    the    question    at    issue    was 
whether  the  claim  of  a  sheriff  for  costs  on  at- 
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tachment  suit  against  property  of  the  bank- 
rupt, which  has  been  claimed  as  exempt,  is 
such  a  claim  as  can  be  proved  in  bankruptcy 
against  the  bankrupt's  estate.  The  assignee 
objecting  to  the  proof  and  alio  wance  of  such 
claim,  on  the  grounds  that  the  claim  of  one 
of  the  plaintiffs  in  the  attachment  suit  has 
never  been  proven  against  the  bankrupt's 
estate.  Held,  that  the  debt  or  principal 
must  be  proven  and  allowed  before  the  costs 
made  before  the  commencement  of  proceed- 
ings in  bankruptcy  can  be  proven  and  al- 
lowed. Where  the  principal  debt  has  been 
duly  proved  against  the  bankrupt's  estate, 
the  costs  can  be  'proved  if  made  in  good 
faith  before  the  commencement  of  proceed- 
ings in  bankruptcy,  and  without  a  know- 
ledge of  the  insolvency  of  the  defendant,  and 
without  intention  of  defeating  the  provisions 
of  the  bankrupt  law.  Where,  however,  a 
portion  of  the  costs  have  been  made  after 
the  commencement  of  the  bankruptcy  pro- 
ceedings, that  portion  will  be  disallowed. 
In  re  Preston,  ( Washington  Ter.')  5  N.  B. 
B.  293. 


SUBSEQUENT    INTEREST. 

1.  Interest  on  a  debt  stops  at  the  date  of 
the  flat,  and  a  creditor  cannot  apply  his  se- 
curity in  the  first  place  in  payment  of  sub- 
sequent interest,  and  then  prove  for  his  debt, 
which  he  otherwise  might,  namely,  his 
original  debt  and  interest  up  to  the  date  of 
the  fiat,  but  must,  in  the  absence  of  a  con- 
tract entitling  him  thereto,  apply  the  secur- 
ity in  reduction  of  the  provable  debt.  Ess 
parte  Pollard,  4  Jur.  1018.    (Eng.) 


SUBSEQUENT  PAYMENTS. 

I.  Reducing  indebtedness.  The 
district  court  has  no  jurisdiction  of  an  in- 
voluntary case  in  bankruptcy,  unless  it  ap- 
pears on  the  trial  that  the  debtor  at  that 
time  owed  debts,  provable  under  the  act,  ex- 
ceeding the  sum  of  three  hundred  dollars, 
and  is  indebted  to  the  petitioning  creditors 
in  the  amount  of  two  hundred  and  fifty  dol- 
lars. This  is  true,  even  though  the  debtor 
was  at  the  time  of  the  filing  of  the  petition 
indebted  to  exceed  these  sums.  Where  his  in- 


debtedness, by  subsequent  payments,  is  re- 
duced below  those  sums,  the  court  loses 
jurisdiction.  In  re  Skelley,  (/M.)  5  iV.  B. 
M.  215. 


SUBSEQUENT  PROMISE. 

1 .  A  subsequent  promise  to  pay  a  debt, 
as  to  which  the  debtor  has  been  discharged 
from  imprisonment,  under  the  act  of  1819, 
(sess.  42,  ch.  101)  will  not  take  away  the 
effect  of  such  discharge.  Hubert  v.  Williams, 
5  Cowen,  537. 


SUBSEQUENTLY    ACQUIRED 
PROPERTY. 

1 .  And  if  the  complainant  wishes  to  pro- 
tect and  preserve  his  lien  upon  the  defend- 
ants' subsequently  acquired  real  estate,  as 
against  those  who  may  become  bona  fide 
purchasers  thereof,  without  notice  of  the 
alleged  invalidity  of  the  defendant's  dis- 
charge, he  should  file  a  notice  in  the  county 
clerk's  ofiBce,  of  the  pendency  of  such  sup- 
plemental suit.  Alcott  V.  Avery,  1  Barb. 
C.  B.  347. 


SUBSTITUTION. 

1 .  A  petitioning  creditor  had  sold  a  bank- 
rupt's goods,  in  payment  of  which  he  took 
three  bills  of  exchange,  accepted  by  the 
bankrupt,  which  the  creditor  negotiated, 
and  which  were  not  in  his  hands,  nor  due 
at  the  time  he  issued  the  fiat.  The  commis- 
sioner expunged  the  proof  of  his  debt,  on 
the  ground  that  the  bills  were  not  in  his 
possession  at  the  time  of  the  bankruptcy. 
Held,  than  an  order  might  be  made  under  6 
Geo.  4,  c.  16,  s.  18,  for  the  substitution  of 
the  debt  of  another  creditor.  Ex  parte 
Smith,  3  Mont,  D.  &  B.  341 ;  7  J-wr.  364. 
(Eng.) 

2.  The  court  of  bankruptcy  might,  under 
5  &  6  Vict.  c.  122,  s.  4,  admit  another  credi- 
tor to  prosecute  the  flat,  after  an  unsuccess- 
ful attempt  to  prove  his  debt  by  the  original 
petitioning  creditor.  Kynaston  v.  Davis,  15 
M.  &  W.  705;  10  Jur.  620;  15  L.  J., 
Exch.  336.     CEng.) 
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8.  When,  after  admitting  a  debt  under  a 
trader  debtor  summons,  tlie  debtor  obtained 
protection  under  the  arrangement  clauses  of 
the  bankruptcy  act  of  1849,  and  the  creditor 
petitioned  for  adjudication  in  banltruptcy, 
but  did  not  obtain  adjudication,  and  adjudi- 
cation was  obtained  on  the  petition  of 
another  creditor.  Held,  that  the  adjudica- 
tion was  valid.  Ex  parte  Dales,  2  De  G.  & 
J.  206 .;  28  L.  J.,  Bank.  13.     (Eng.) 

4.  When  a  petitioning  creditor's  debt  is 
insufBcient,  and  the  court  orders  the  com- 
mission to  be  proceeded  with  on  proof  of  a 
sufficient  debt  by  any  other  creditor,  the 
debt  of  the  second  may  be  added  to  that  of 
the  first,  to  make  up  the  requisite  amount. 
Byers  v.  Southwell,  6  Bing.,  N.  C.  39  ;  8 
ScoU,  238.     (Eng.) 

5.  The  petition  on  which  the  order  is 
made,  cannot  be  used  to  explain  an  ambi- 
guity on  the  order.  Christie  w.Unwin,  3  P. 
^JD.  204;  11  A.  &  E.  373;  '^Jur.  363. 
(Eng.) 

6.  Costs  on.  On  a  petition  for  sub- 
stitution of  a  debt,  in  lieu  of  the  petitioning 
creditor's  debt,  the  cost  of  the  proceeding 
must  be  paid  by  the  petitioning  creditor,  and 
not  out  of  the  bankrupt's  estate.  Ex  parte 
Hayne,  4  Deao.  <&  Chit.  403;  S.  P.,  ex  parte 
Lloyd,  Mi.  306.    (Eng.) 

7.  Where  the  petitioning  creditor's  debt 
■was  on  a  bill  of  exchange,  which  was  not  in 
his  hands  when  the  fiat  issued,  the  debt  of 
another  creditor  was  substituted  at  the  cost 
of  the  petitioning  creditor.  Ex  parte  Cot- 
tley,  4  Deac.  138 ;  1  Mont.  S  Chit.  360. 
(Eng.) 


SUFFERING  PROPERTY  TO 
BE  TAKEN  ON  LEG-AL  PRO- 
CESS. 

1.  And,  he  it  farther  enacted,  That  any 
person  residing  and  owing  debts  as  afore- 
said, who,  after  the  passage  of  this  act, 
being  bankrupt  or  insolvent  or  in  contem- 
plation qf  bankruptcy  or  insolvency,  shall 
make  any  payment,  gift,  grant,  sale,  con- 
veyance or  transfer  of  money  or  other 
property,  estate  rights  or  credits,  or  give 
any  warrant  to  confess  judgment    or  pro- 


cure or  sufier  his  property  to  be  taken  on 
legal  process,  with  intent  to  give  a  prefer- 
ence to  one  or  more  of  his  creditors,  or  to 
any  person  or  persons  who  are  or  may  be 
liable  for  him  as  indorsers,  bail  sureties,  or 
otherwise,  or  with  the  iatent  by  such  dis- 
position of  his  property  to  defeat  or  delay 
the  operation  of  this  act,  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  and, 
subject  to  the  conditions  hereinafter  pre- 
scribed, shall  be  adjudged  a  bankrupt,  on 
the  petition  of  one  or  more  of  his  creditors, 
the  aggregate  of  whose  debts,  provable  un- 
der this  act,  amount  to  at  least  two  hundred 
and  fifty  dollars ;  provided,  such  petition  is 
brought  within  six  months  after  the  act  of 
bankruptcy  shall  have  been  committed. 
And  if  such  person  shall  be  adjudged  a 
bankrupt,  the  assignee  may  recover  back 
the  money  or  other  property  so  paid,  con- 
veyed, sold,  assigned  or  transferred  contrary 
to  this  act.  Provided,  the  person  receiving 
such  payment  or  conveyance  had  reasonable 
cause  to  believe  that  a  fraud  on  the  act  was 
intended,  and  that  the  debtor  was  insolvent. 
And  such  creditor  shall  not  be  allowed  to 
prove  his  debt  in  bankruptcy.  Section  39 
U.  S.  bankrupt  act,  1867. 

2.  Suffering  property  to  be  taken  on 
legal  process.  This  was  added  for  a  pur- 
pose and  with  an  intent.  To  say  that  there 
cannot  be  a  sufiering  where  there  is  a  pres- 
sure by  a  creditor  is  to  destroy  the  plain 
meaning  of  the  words.  To  suffer  or  permit 
implies  pressure  and  action  from  without. 
Pressure  being  thus  an  inherent  element  of 
sufferance,  to  say  that  where  there  is  pres- 
sure there  can  be  no  sufferance,  is  to  utter  a 
fallacy.  Where,  a  person  permits  what  he 
can  prevent,  he  suffers  or  allows  the  thing 
to  be  done,  whether  he  is  threatened,  or 
pressed,  or  not.  A  debtor  who  is  threat- 
ened, or  pressed,  can  prevent  the  taking 
of  his  property  on  legal  process  by  going 
into  voluntary  bankruptcy.  If  he  does  not, 
he  clearly  suffers,  or  allows,  or  permits  the 
taking.  In  Gore  v.  Loyd,  12  M.  &  W.  480, 
it  was  held,  that  giving  under  pressure  a 
warrant  of  attorney  to  confess  a  judgment, 
under  which  goods  were  taken  on  execution, 
was  not  procuring,  but  was  suffering  the  goods 
to  be  taken  on  execution ;  and  in  Gibson  v. 
King,  1  G.d;  M.  458,  it  was  held,  that  allow- 
ing a  judgment  to  go  by  default  was  suffer- 
ing goods  to  be  taken  in  execution  which 
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were  taken  under  the  judgment,  and  was 
not  procuring  them  to  be  taken.  Extract 
from  opinion  of  Judge  Blatchford.  In  re 
Craft,  (S.  D.  N.  Y.)  1  N.  B.  B.  89: 

3.  Where  the  only  act  of  bankruptcy- 
charged  was  "  that  the  bankrupt  suffered 
his  property  to  be  taken  on  legal  process 
with  intent  to  give  a  preference,"  the  order 
for  adjudication  will  be  reversed  on  bill  in 
chancery  filed  in  the  circuit  court  for  re- 
view.    Wright  V.  Filley,  4  JV.  B.  M.  197. 

4.  A  creditor,  having  knowledge  of  his 
debtor's  insolvency,  obtained  judgment  by 
default,  issued  execution,  and  sheriff  levied 
on  his  property ;  other  creditors  petitioned 
to  have  the  debtor  declared  a  bankrupt  in 
that  he  had  thereby  committed  an  act  of 
bankruptcy.  Before  trial,  bankrupt  filed 
voluntary  petition,  and  thereupon  was  ad- 
judged bankrupt.  The  judgment  creditor 
proved  his  claim  for  the  full  amount  of  his 
judgment,  less  what  he  would  receive  from 
the  execution,  if  that  should  be  deemed  a 
valid  payment.  Assignee  petitioned  to  have 
Ihe  said  judgment  set  aside  and  declared 
void,  and  that  said  creditor  and  sheriff  be 
ordered  to  pay  over  to  him,  less  the  sheriff's 
fees,  the  amount  they  severally  held  and  re- 
ceived upon  said  execution,  and  further,  that 
the  judgment  creditor's  proof  of  claim  be 
rejected.  Held,  that  the  bankrupt  com- 
mitted an  act  of  bankruptcy  in  so  suffering 
his  property  to  be  so  taken  by  a  creditor  on 
legal  process,  and  also  that  the  judgment 
creditor  had  received  a  preference,  and  not 
having  surrendered  what  property  was  re- 
ceived under  it,  on  proving  his  claim  in 
bankruptcy,  the  proof  thereof  must  be  re- 
jected, and  himself  and  the  sheriff  ordered 
to  pay  the  assignee  the  amounts  in  their 
hands  received  on  such  execution,  less  the 
sheriff's  fees.  2)i  re  Davidson,  3  N.  B.B. 
106. 

5.  The  word  "suffer"  in  the  39th  sec- 
tion of  the  IT.  S.  bankrupt  act  of  1867,  means 
an  act  of  volition  on  the  part  of  the  debtor; 
hence  where  debtor  gives  a  warrant  of  at- 
torney to  confess  judgment,  it  must  be  held, 
that  he  intended  to  suffer  his  property  to  be 
taken  on  legal  process.  In  re  Campbell, 
(IZJ  )ZN.B.  B.  124. 


6.  If  a  firm  be  insolvent  or  in  contem- 
plation of  insolvency  at  the  time  of  a  levy 
by  a  sheriff  on  their  property,  and  refrain 
from  going  into  voluntary  bankruptcy,  it 
suffers  its  property  to  be  taken  on  legal  pro- 
cess. In  re  Dibblee,  iS.  B.  N.  Y.)  2  N. 
B.iJ.  185. 

7.  Legal  distinction  between  pro- 
curing and  suffering.  The  act  of  6 
Geo.  4,  c.  16,  s.  3,  provided  that  if  any  tra- 
der should  suffer  himself  to  be  arrested  for 
any  debt  not  due,  or  suffer  himself  to  be 
outlawed,  or  ^»'OCM»'e  himself  to  be  arrested, 
or  his  goods,  money  or  chattels  to  be  at- 
tached, sequestered  or  taken  in  execution, 
he  might  be  brought  into  bankruptcy.  In 
Gibson  v.  King,  1  Carr.  &  Marsh,  458,  a 
creditor  had  brought  an  action  against  the 
bankrupt  for  a  debt,  and  judgment  had  been 
suffered  to  go  by  default,  and  an  execution 
had  been  issued  on  it,  on  which  the  bank- 
rupt's goods  had  been  taken,  and  the  ques- 
tion arose  whether  suffering  the  judgment 
to  go  by  default  in  the  action,  and  suffering 
the  goods  to  be  taken  on  the  execution  on 
the  judgment,  was  procuring  the  goods  to 
be  taken  in  execution,  within  the  statute. 
The  court  held  that  the  bankrupt  had  suf- 
fered the  goods  to  be  taken  in  execution, 
but  had  not  procured  them  to  be  so  taken. 
The  same  view  of  the  distinction  between 
the  two  words  in  the  BngUsh  act  was  taken 
in  Gore  v.  Loyd,  12  Mee.  &  W.  463.  The 
distinction  there  maintained  by  Baron  Al- 
derson  was,  that  the  bankrupt  procured  his 
goods  to  be  taken  in  execution,  when  the 
initiation  of  the  proceeding  came  from  him, 
when  he  was  the  person  who  began  to  pro- 
cure, when  he  caused  the  thing  to  be  done, 
in  the  ordinary  sense  of  the  word,  but  that 
the  signing  reluctantly  and  under  strong 
pressure  from  a  creditor,  of  a  warrant  to 
confess  a  judgment,  under  a  stipulation  that 
the  warrant  should  not  be  unnecessarily  put 
in  force,  was  suffering  and  not  procuring 
goods  to  be  taken  in  execution,  which  were 
taken  on  an  execution  issued  on  a  judgment 
entered  upon  the  warrant.  The  English 
and  other  decisions  as  to  pressure  by  a  cred- 
itor, and  as  to  what  it  is  to  procure,  havo 
no  application  to  the  question  of  suffering. 
In  re  Black  v.  Secor,  (&  I).  JV.  T.)  2  N.  B. 
E.  65. 


SUFFERING  A  EEMOVAL— SUITS. 
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SUFFERING-  A  REMOVAL. 

1.  When  a  conversion.  If  the  mes- 
senger stiows  his  warrant  to  a  person  sup- 
posed to  be  in  possession  of  some  bacon,  the 
property  of  the  bankrupt,  and  the  person 
says,  "  I  have  it  not.  I  have  some  that  came 
from  a  shop  in  Exeter,"  (which  was  that  of 
the  son  and  daughter  of  the  bankrupt)  ;  and 
the  messenger  desires  him  to  take  care  of  it 
and  not  to  part  with  it,  as  more  would  be 
heard  about  it,  and  he  afterwards  suffers  it 
to  be  removed,  this  is  a  conversion.  Hawkes 
V.  Dunn,  1  Tyr.  413 ;  IC.<&J.  519.  (Eng.) 


SUFFERING-    RECOVERY  OF 
JUDGMENT. 

1.  The  entering  up  of  a  judgment,  even 
though  prior  to  the  commencement  of  bank- 
ruptcy proceedings,  is  void  if  the  debtor  suf- 
fered, not  procured,  recovery  of  the  judg- 
ment, and  the  subsequent  execution  and  levy, 
and  the  creditor  had  reasonable  cause  to  be- 
lieve his  debtor  insolvent.  Beattie,  assignee, 
etc.  V.  Gardner  etdl.  (JV.  B.  N.  Y.)  4  N.  B. 
R.  106 ;  citing,  Shawhan  ©.Whorritt,  7  How- 
ard, 627 ;  Black  &  Secor,  1  N.  B.  B.  81 ;  in 
ye  Belden,  2  N.  B.  B.  14 ;  in  re  Black  &  Se- 
cor, 2  JV.  B.  B.  65 ;  Fitch  et.  al.  v.  McGee, 
2  N.  B.  B.  Ui ;  in  re  Wells,  3  JV.  B.  B.  95. 

2.  Suffering  a  judgment  to  be  recovered 
is  not  an  act  of  bankruptcy  where  there  is 
no  intention  on  the  part  of  the  debtor  to  per- 
mit a  preference  of  one  creditor  over  another. 
in  re  Wright,  (Jfo.)  4  2V.  B.  B.  197. 


SUFFICIENCY  OF  ASSETS, 

1 .  The  jurisdiction  of  the  bankrupt  court 
does  not  depend  upon  the  right  of  the  party 
ultimately  to  obtain  his  discharge,  hence  it 
is  a  mistaken  construction  of  the  law  to  as- 
sume that  because  bankrupt's  estate  is  not 
sufficient  to  pay  fifty  per  cent,  of  the  liabil- 
ities, U.S.  courts  have  no  jurisdiction.  Van 
Nostrand  v.  Barr  ef  al.  2  iV.  B.  B.  154. 


SUFFICIENT  ALLEGATION. 

1.  Necessary  to  support  adjudi- 
cation.   Where,  in  an  indictment  against 


a  bankrupt  for  feloniously  removing,  conceal- 
ing and  embezzling  part  of  his  personal  es- 
tate, it  was  alleged  that  he  committed  an  act 
of  bankruptcy  by  being  unable  to  meet  his 
engagements,  and  by  filing  his  petition  to  the 
court  of  bankruptcy ;  it  was  held,  that  as  it 
was  not  alleged  that  he  did  file  a  declaration 
that  he  was  unable  to  meet  his  engagements, 
as  required  by  12  &  13  Vict.  c.  106,  s.  70,  there 
was  no  sufficient  allegation  of  an  act  of  bank- 
ruptcy, and  the  indictment  could  not  be  sup- 
ported. Reg.  V.  Massey,  8  Jur.  N.  S.  1183  ; 
S2L.J.,MC.21;  11  W.  B.  42;  7  i.  T., 
N.  S.  391 ;  1  i.  (&  C,  G.  C.  206 ;  9  Cox,  C. 
C.  234.     (Eng.) 


SUITS. 

1 .  Against  a  bankrupt.  In  cases  of 
that  kind  the  court  will  not  relieve  the  bank- 
rupt, when  he  has  lost  the  benefit  of  his  dis- 
charge by  his  own  negligence.  But  where 
a  judgment  or  decree  obtained  subsequently 
to  the  discharge  will  be  binding  on  the  de- 
fendant, or  his  after  acquired  property,  and 
where  he  has  had  no  opportunity  to  set  up 
such  discharge,  the  court  will  grant  him  re- 
lief, upon  a  summary  application.  Alcott  v. 
Avery,  1  Barb.  C.  B.  347. 

2.  By  assignee.  The  limitation  pro- 
vided by  section  2,  applies  to  proceedings 
whether  in  the  bankruptcy  court,  the  dis- 
trict or  circuit  courts.  A  proceeding  by  an 
assignee  for  the  recovery  of  property  fraudu- 
lently assigned  is  a  suit  at  law.  In  re 
Krogman,  (Mcfe.)  5  JV.  B.  B.  116. 

3.  By  creditor,  before  act  of 
bankruptcy.  Until  the  debtor  commits 
an  act  of  bankruptcy,  any  creditor  may  law- 
fully sue  him,  and  proceed  to  judgment, 
execution,  levy  and  sale ;  but  if  the  debtor 
suffers  the  plaintiff  to  obtain  an  advantage 
by  judgment  or  otherwise  over  the  other 
creditors,  that  will  be  of  itself  an  act  of 
bankruptcy.  Smith  v.  Buchanan  (JV.  D.  N. 
r.)  4  JV.  B.  B.  133. 

4.  By  creditor,  belie-ving  debtor 
insol-y-ent.  Where  a  judgment  is  regu- 
larly recovered  under  the  laws  of  a  state, 
and  execution  and  levy  have  duly  followed 
the  entering  of  a  judgment,  the  same  is  void, 
even  though  entered  prior  to  the  commence- 
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ment  of  bankruptcy  proceedings,  if  the 
debtor  suffered  the  recovery  of  the  judg- 
ment and  the  subsequent  execution  and 
levy,  provided  the  creditor  had  reasonable 
cause  to  believe  the  debtor  insolvent.  Beat- 
tie,  assignee,  v.  Gardner  et  al.  (JT.  D.  N. 
r.)  4  rr.  B.  B.  106;  citing  Williams  v. 
Bacon,  11  Wend.  636  ;  Rusa  v.  Cooper,  2 
Cowp.  629 ;  Foster  v.  Goulding,  9  Crray,  50, 
52;  Shawhan  v.  Wherritt,  7  Bow.  627; 
Black  &  Secor,  1  N.  B.  B.  81 ;  id.iN.  B. 
B.  65  ;  in  re  Belden,  2  N.  B.  B.  14  ;  Fitch 
et  al.  V.  Magie,  2  N.  B.B.  164;  in  re  Wells, 
3  N.  B.  B.  95. 

5.  By  executor,  in  his  represen- 
tative capacity.  The  court  of  queen's 
bench,  in  Abbot  et  al.  (executors,)  v.  Par- 
fitt,  laid  it  down  as  a  rule  that  an  executor 
may  sue,  in  his  representative  eharacter, 
on  contracts  made  with  himself,  while  the 
money,  when  recovered,  would  be  assets. 
And  held,  therefore,  where  one  D.,  by  his 
will,  directed  his  executors  to  continue  his 
business  of  a  baker,  and  they  did  so,  em- 
ploying D.'s  widow  as  their  agent  for  the 
purpose,  and,  having  supplied  the  defendant 
with  goods,  sued  him  in  their  representative 
capacity,  that  as  the  amount  to  be  recovered 
would  be  assets  of  the  testator,  they  were 
entitled  to  sue  in  their  representative  capa- 
city. 24  L.  T.,  N.  S.  469,  c&  s.  c.  3  C.  L. 
JV.  292. 

6.  By  foreign  assignee.  Although 
the  right  of  a  foreign  assignee  in  bankruptcy 
must,  as  respects  assets  situate  in  the  United 
States,  yield  to  the  claims  of  domestic  cred- 
itors, yet  such  foreign  assignee  may  main- 
tain suits  in  our  courts  to  collect  the  assets 
of  the  bankrupt's  estate.  Hunt  v.  Jackson, 
5  Bl.  C.  C.  349. 

7.  By  wife  and  bankrupt  hus- 
band. In  May,  1863,  a  femme  sole  being  the 
owner,  in  her  own  right,  of  a  chose  in  ac- 
tion, marries,  and  a  suit  is  instituted  shortly 
thereafter  to  recover  from  the  defendant  in 
the  name  of  the  husband  and  wife.  This 
suit  continues  pending  until  1868,  when  the 
husband,'  upon  his  own  petition,  was  de- 
clared a  bankrupt,  and  an  assignee  was  ap- 
pointed and  an  assignment  executed  in  the 
usual  form.  Thereafter  the  assignee  was, 
upon  his  own  motion,  by  order  of  the  C9urt, 
made  party  plaintiff  with  the  wife,  and  a 


judgment  was  recovered  in  favor  of  the 
plaintiffs.  Held,  that  the  assignee  may  pro- 
ceed to  enforce  the  payment  of  such  judg- 
ment by  execution,  and  receive  the  money 
when  collected  ;  if  this  be  done  in  the  life- 
time of  the  husband  and  wifej  and  if  col- 
lected by  him,  must  distribute  the  same  to 
creditors,  as  the  law  directs.  The  assignee 
is  deprived  of  no  right  because  the  bankrupt 
has  failed  to  schedule  such  chose  in  action, 
nor  by  the  provisions  of  the  constitution  of 
North  Carolina,  adopted  in  1868.  In  re 
Boyd,  {N.  G.)  5  N.  B.  B. 

8.  Commencement  of.  Application 
for  leave  to  commence  a  suit  against  a  bank- 
rupt will  be  entertained  and  leave  granted  to 
begin  an  action  for  a  debt  to  which  the  bank- 
rupt's discharge  would  not  be  a  bar,  if  it  ap- 
pears that  if  not  commenced  forthwith  the 
statute  of  limitations  might  run  against  it,  or 
that  service  might  not  be  obtained  upon  the 
bankrupt  afterwards,  or  that  testimony  might 
be  lost,  and  the  court  will  then  stay  the  suit 
to  await  the  determination  of  the  question 
of  the  debtors  discharge,  or  the  expiration 
of  a  reasonable  time  to  make  application 
therefor.  Where  no  such  reasons  are  set 
forth  in  an  application  for  leave  to  commence 
a  suit  such  application  will  be  denied  by  the 
court.  In  re  Ghirardellij  (^California,^  4 
N.  B.  B.  42. 

9.  Commenced  after  discharge. 
To  excuse  from  trial  and  costs,  on  account 
of  the  defendant's  insolvency,  the  plaintiff 
must  show  that  he  was  discharged  under  the 
insolvent  act  after  suit  brought,  and  move 
to  discontinue  without  costs.  Case  v.  Belk- 
nap, 5  Cowen,  432. 

'10.  Foreclosure.  The  TJ.  S.  district 
court  has  jurisdiction  over  a  foreclosure 
suit  in  the  supreme  court,  under  section  one 
of  the  U.  S.  bankrupt  act  of  1867,  if  com- 
menced after  the  debtor  has  been  declared  a 
bankrupt.  In  re  N.  Y.  Kerosene  Oil  Co. 
(E.  D.  N.  r.)  ZN.B  JB.  31. 

II.  For  libel.  To  charge  a  commis- 
sioner of  bankruptcy,  with  being  a  misan- 
thrope, a  partisan,  stripping  the  unfortunate 
debtors  of  every  cent,  and  then  depriving 
them  of  the  benefit  of  the  act,  &c.,  is  libel- 
lous, and  to  make  out  a  justification  of  the 
charge,  the  defendant  must  show  that  the 
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plaintiff,  as  commissioner,  wilfully  perverted 
the  law  to  such  oppressiye  purposes.  RiggS 
V.  Denison,  3  Johns.  198; 

13.  In  another  state.  A  discharge 
under  the  insolvent  laws  of  another  state  is 
tio  bar  to  a  suit  here  by  a  citiisen  of  this 
state  for  a  debt  contracted  within  it,  and 
who  has  not  come  in  under  the  proceedings 
under  the  insolvent  act.  Van  Raagh  ».  Van 
Arsdale,  3  Gaines'  Cases,  154. 

1 3.  In  state  court.  The  district  court 
in  bankruptcy  may  enjoin  the  further  prose- 
cution of  a  suit  in  a  state  court  on  which  an 
appeal  is  pending.  In  re  Metcalf,  2  Bt.  78 ; 
5  N.  B.  B. 

14.  Jurisdiction  of  circuit  court 
over.  The  circuit  court  has  not  jurisdic- 
tion of  suits  by  the  assignee  of  a  bankrupt 
simply  for  the  collection  of  the  assets.  Woods 
V.  Forsyth,  16  Pitts.  L.  J.  234;  s.  c.  2  W. 
Jur.  348. 

1 5.  May  proceed  to  judgment.  If 
the  amount  due  the  creditor  is  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy, 
may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount 
may  be  proved  in  bankruptcy,  but  execution 
shall  be  stayed  as  aforesaid.  Section  21  U. 
S.  bankrupt  act,  18&7. 

15.  Pending  bankruptcy  pro- 
ceedings. Where  a  bankrupt  must  set  up 
a  discbarge,  in  a  suit  pending  against  him  at 
the  time  it  is  obtained,  as  a  bar  to  the 
further  continuance  of  such  suit,  to  obtain 
satisfaction  of  the  debt  from  him  personally 
or  out  of  the  future  acquisitions,  provid.ed 
the  situation  of  the  suit,  at  the  time  of  ob- 
taining such  discharge,  is  such  as  to  enable 
him  to  set  up  his  discharge  as  a  defence. 
Alcott ».  Avery,,  1  Barb.  C.  B.  347. 

17.  Stay  of.  Any  suit  or  proceeding 
shall,  upon  the  application  of  the  bankrupt, 
be  stayed  to  await  the  determination  of  the 
court  in  bankruptcy  on  the  question  of  the 
discharge.  Provided,  there  is  no  unreason- 
able delay  on  the  part  of  the  bankrupt  in 
endeavoring  to  obtain  his  discharge.  Section 
21  U.  S.  banJcrupt  act,  1867. 

Gaz.  107 


SUMMARY   PROCESS. 

1.  Hon-interference  by  bank-' 
ruptcy  court.  Where  there  is  no  con- 
flict of  jurisdiction  between  the  officers  of 
the  state  courts  and  those  of  the  court  of 
bankruptcy  the  latter  will  not  interfere  with 
its  summary  process.  In  re  Davidson, 
2  N.  B.  M.  49. 


SUMMONS. 

1.  And  particulars.  In  particulars 
served  by  a  fruit  merchant  on  a  grocer,  to- 
gether with  a  summons  under  12  &  13  Vict. 
c.  106,  s.  78,  the  word  "  goods,"  describes 
the  wares  supplied  sufficiently  to  prevent  an 
adjudication  from  being  annulled  on  the 
ground  of  uncertainty  in  the  particulars. ' 
Ex  parte  Bower,  1  Z>e.  G.  Mae.  <&  G.  468 ; 
16  Jur.  7H;  21  L.  J.,  Bank.  61. 

2.  An  affidavit  filed  as  the  foundation  of 
an  act  of  bankruptcy,  states  th«  demand  to 
be  for  goods  sold  and  delivered,  but  by  the 
particulars,  the  greater  portion  of  the  debt 
was  stated  merely  as  due  on  bills  of  ex- 
change, which,  however,  it  afterwards  turn- 
ed out  were  given  in  respect  of  goods  sold 
and  delivered.  Held,  that  the  proceedings 
was  irregular,  and  an  insufficient  foundation 
for  an  act  of  bankruptcy.  JEx  parte  Green- 
stock,  De  Gex,  230 ;  10  JW.  122 ;  15  L.  J., 
Bank.  5.    (Eng.) 

3.  A  debtor  on  being  served  with  the 
summons,  called  on  a  creditor's  solicitor, 
and  saw  bis  clerk,  at  whose  instance  the 
debtor  signed  a  memorandum,  promising  to 
pay  at  a  certain  time,  or  that,  if  he  did  not, 
the  creditor  might  proceed  on  the  summons. 
The  debtor  was  attended  by  no  solicitor  on 
his  behalf,  and  was  not  aware  of  the  irregu- 
larity in  the  proceedings.  Held,  that  neither 
the  signature  of  the  memorandum  nor  his 
failure  to  attend  the  summons  prevented  his 
impeaching  the  regularity  of  the  proceedings, 
but  that  the  fiat  ought  to  be  annulled  with 
costs.    Id. 

4.  A  plaintiff  filed  an  affidavit  under  5  & 
6  Vict.  c.  122,  s.  11,  and  in  the  form 
specified  that  the  defendant  was  indebted  to 
him  in  99Z.  19s.  Id.,  and  that  an  account  of 
particulars  of  demand,,  amounting  to  that 
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sum,  vas  thereunto  annexed.  The  particu- 
lars purported  to  be  for  99Z.  19s.  Id.,  and 
after  setting  out  the  items,  exhibited  the  fol- 
lowing figures : 

Total JEIOO  U  7 

Cr.  balance  for  coats  supplied..     10  15  0 

£99  19  7 
The  defendant  appeared  to  the  summons 
issued  thereupon,  and  deposed  that  he  had 
a  good  defence  to  the  amount  of  54Z.  15s. 
lOd!.  The  plaintiff  subsequently  brought  an 
action  for  lOOi.  14s.  Id.,  to  which  the  de- 
fendant pleaded  a  set-off,  and  the  plaintiff 
recovered  86Z.  Held,  that  the  defendant 
was  not  entitled  to  costs,  inasmuch  as  by- 
reference  to  the  account  of  the  particulars, 
the  afadavit  was  in  substance  for  89Z.  19s. 
Id.,  and  not  for  99?.  19s.  Id.  Wilding  v. 
Temperley,  11  q.  B.  987;  12  Jv/r.  417 ;  17 
L.  J.,  Q.  B.  184.  (Bng.) 

5.  Where  the  signature  of  the  commis- 
sion to  an  original  summons  shown  to  a 
trader  on  serving  him  with  the  summons, 
was  omitted  in  the  copy  of  such  summons 
left  with  him,  held,  that  this  was  not  a 
personal  service  of  the  summons  upon  the 
trader,  and  that  his  not  appearing  before  the 
commissioners  after  such  service,  did  not 
constitute  an  act  of  bankruptcy,  upon  which 
an  adjudication  against  him  could  be  found. 
Ex  parte  Jindall,  1  Jur.,  N.  S.  858 ;  24  L. 
J., Bank.     (Eng.) 

6.  On  judgment  debtor.  A  judgment 
debtor  summons  under  section  76,  cannot 
properly  be  issued  against  a  member  of  the 
House  of  Commons.  Ex  parte  Nesbitt,  11 
W.  B.  552;  8  L.  T;  N.  S.  812;  S.  P.,  ex 
parte  Wright,  12  W.  JJ.  59 ;  9  L.  T.,  N.  S. 
349;  ex  parte  Gibbon,  8  L.  T.,  N.  S.  552; 
14  W.  B.  135 ;  13  L.  T.,  N.  S.  447.  (Eng.) 

7.  To  surrender.  A  flat  issued  against 
J.  D.,  directed  to  a  district  court  of  bank- 
ruptcy, where  there  were  two  commission- 
ers, Mr.  J.  and  Mr.  S.,  to  whom  the  flats 
were  allotted  in  rotation.  The  flat  in  ques- 
was  allotted  to  Mr.  J.  The  court  was  all 
in  one  building,  and  the  name  of  the  com- 
missioner to  whom  each  fiat  was  allotted 
was  posted  up  at  the  court.  The  summons 
granted  by  Mr.  J.  for  the  surrender  of  J.  D. 
called  on  him  to  surrender  "  at  the  district 
court  of  bankruptcy."     It  was  proved  that 


he  did  not  surrender  to  Mr.  J.,  either  at 
the  district  court  or  anywhere  else.  It  was 
held  sufficient  proof  of  non-surrender  to  Mr. 
J.,  either  at  the  district  court  or  anywhere 
else;  also,  that  the  summons  was  good, 
although  it  did  not  expressly  inform  the 
bankrupt  that  the  flat  had  been  referred  to 
the  district  court  of  bankruptcy,  and  did 
not  contain  an  allegation  that  he  had  been 
adjudged  a  bankrupt  at  that  court.  Beg.  v. 
Dealtry,  2  C.  S  K.  521 ;  1  Ben.  C.  C.  287. 
(Eng.) 


SUPERINTENDENCE    OF 
BANKRUPTCY    PROCEED- 

ING-S. 

1 .  Circuit  courts  within  and  for  the  dis- 
tricts where  the  proceedings  in  bankruptcy 
are  pending  have  a  general  superintendence 
and  jurisdiction  of  all  cases  and  questions 
arising  under  the  bankrupt  act,  "  and  except 
when  special  provision  is  otherwise  made 
may,  upon  bill,  petition,  or  other  proper  pro- 
cess of  any  party  aggrieved,  hear  and  deter- 
mine the  case  as  in  a  court  of  equity."  14 
Stat,  at  Large,  518 ;  Gazzanis  Treatise  on 
the  Bankrupt  Law,  Appendix;  American 
and  English  Bankruptcy  Digest,  Appendix; 
Sweatt  V.  The  Boston,  Hartford  and  Erie  B. 
Co.  et  al.  5  N.  B.  B.  234. 


SUPERSEDEAS. 

1 .  Where  the  defendant  below  became  a 
bankrupt  this  court  will  not  award  a  super- 
sedeas to  stay  an  execution  because  the 
assignee  has  his  remedy  in  the  circuit  court. 
Black  V.  Zacharie,  (_U.  S.  S.  Gt.)  3  How. 
483. 


SUPERVISORY    JURISDIC- 
TION OF  U.  S.  COURTS. 

1 .  The  decision  of  a  district  court  sitting 
in  bankruptcy,  upon  an  application  to  con- 
firm a  sale  made  of  a  bankrupt's  estate,  is 
not  a  matter  within  the  general  supervisory 
jurisdiction  conferred  by  section  two  of  the 
TJ.  S.  bankrupt  act  of  1867,  upon  the  cir- 
cuit court.  When  it  occurs  pending  the 
proceedings,  that  the  assignee  or  creditor  is 
driven  to  file  a  bill  in  equity  or  bring  an 
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action  at  law,  the  circuit  court  has  no  super- 
visory jurisdiction  of  the  proceedings  had 
therein ;  nor  in  a  case  where  the  claim  of 
a  supposed  creditor  has  been  rejected  in 
■whole  or  in  part,  nor  where  the  assignee  is 
dissatisfied  with  the  allowance  of  a  claim. 
Such  cases  must  be  commenced  upon  writ 
of  error  or  appeal.  Other  questions,  how- 
ever, arising  in  the  district  court  in  the  pro- 
gress of  a  case  in  bankruptcy,  whether  of 
legal  or  equitable  cognizance,  fall  within  the 
supervisory  jurisdiction  of  the  court,  and 
may  upon  bill  petition  or  other  proper  pro- 
cess of  any  party  aggrieved,  be  heard  and 
determined  in  the  circuit  court,  as  a  court 
of  equity.  In  re  York  &  Hoover,  (La.')  4 
if.  3.  iJ.  156. 

2.  The  circuit  court  cannot  exercise  its 
supervisory  jurisdiction,  except  by  petition 
addressed  to  it,  stating  clearly  and  specifi- 
cally the  point  or  question  decided  in  the 
district  court,  and  that  the  petitioner  is 
aggrieved  thereby,  and  praying  the  circuit 
court  to  review  and  reverse  the  decision  of 
the  court  below.  In  re  Eeed,  (Ohio,")  2  N. 
B.  H.  2. 

3.  The  superintendence  and  jurisdiction 
of  the  U.  S.  circuit  court  is  revisory  in  its 
nature  and  purpose,  and  it  was  not  intended 
that  parties  should  have  the  option  to  come 
to  this  court  for  original  orders  in  the  na- 
ture of  a  specific  execution  of  the  decrees 
of  the  district  court.  In  re  Clark  &  Binin- 
ger,  (S.  B.  N.  F.)  3  JV.  B.  E.  122. 


SUPPLEMENTAL    BILL. 

1.  The  appropriate  remedy  of  a  com- 
plainant, in  the  court  of  chancery  where  he 
wishes  to  contest  the  validity  of  a  defend- 
ant's discharge  under  the  bankrupt  act,  and 
to  obtain  satisfaction  of  the  decree  out  of 
the  defendant's  subsequently  acquired  prop- 
erty, is  to  file  a  supplemental  bill,  stating 
the  obtaining  of  the  decree,  the  alleged  or 
pretended  discharge  of  the  defendant,  and 
the  fraud  which  renders  it  invalid;  and 
praying  that  the  decree  may  be  carried  into 
full  efiect  against  the  defendant  and  his 
property,  notwithstanding  his  illegal  dis- 
charge    Alcott  ■».  Avery,  1  Barb.  Cr.  347. 


SURETIES. 

1.  Execution  of  bond  by.  It  is  not 
essential  to  the  validity  of  an  insolvent's 
bond  that  the  insolvent  himself  shall  be 
bound  in  it.  It  is  sufficient  if  it  be  executed 
by  the  sureties  alone,  and  allowed  by  the 
judge.  Goodrich  v.  Tracy,  3  P.  d^W.,  Pa. 
B.  64. 

2.  Of  a  bankrupt.  Sureties  to  a 
bond  for  the  payment  of  money  who  have 
been  fully  indemnified  for  their  responsi- 
bility cannot  avail  themselves  of  an  insol- 
vent discharge  granted  their  principal,  al- 
though such  discharge  was  obtained  by  the 
concurrence  of  the  creditor,  and  without  such 
concurrence  would  not  have  been  granted. 
It  seems  that  a  discharge  to  a  principal 
debtor,  under  such  circumstances,  would  be  ■ 
a  bar  to  an  action  against  sureties  not  in- 
demnified. Moore  v.  Paine,  12  Wendell, 
123. 

3.  On  bonds.  Where  the  surety  in  a 
custom-house  bond,  have  paid  the  debt  to 
the  United  States,  and  the  principal  is  after- 
wards discharged  by  the  bankrupt  law  of 
4th  April,  1800,  the  surety  is  merely  en- 
titled to  preference  out  of  the  estate  of  the 
bankrupt,  and  cannot  resort  to  an  action 
against  him  for  the  recovery  of  the  money. 
Reed  v.  Emory,  IS.  (&  B.,Pa.  B.  339. 

4.  The  preference  given  by  the  act  of 
March  1,  1799,  to  sureties  on  custom-house 
bonds  is  not  taken  away  by  the  bankrupt 
act.  Ohampneys  v.  Lyle,  1  Binneys'  Penn. 
Beports,  327. 

5.  "Who  are.  The  acceptor  of  an  ac- 
commodation bill  is  a  surety,  and  must 
prove  his  debt  under  a  commission  against 
the  drawer.  Van  Sandan  v.  Corsbie,  3  B. 
&  A.Xi;  1  Chit.  16.     (Eng.) 

6.  So  an  accommodation  indorser  is  a 
person  liable  to  pay  a  bill  for  the  party  ac- 
commodated, against  whom,  therefore,  if  he 
becomes  bankrupt,  such  indorser,  though  not 
called  on  to  pay  the  bill  till  after  the  bank- 
ruptcy, may  prove  the  amount.  Bassett  v. 
Dodgin,  9  Bimg.  653;  2  M.  &  Scott,  111. 
(Eng.) 

7.  The  plaintiff  accepted  two  bills  drawn 
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upon  him  by  the  defendant  for  value ;  before 
they  arrived  at  maturity,  the  plaintiff  being 
unable  to  meet  them,  it  was  agreed  that  he 
should  accept  other  two  bills  in  lieu  of  them, 
on  consideration  of  which  the  defendant  un- 
dertook to  provide  for  the  first  two,  which 
he  had  negotiated.  The  defendant,  however, 
failed  to  perform  his  engagement,  and  the 
plaintiff  was  ultimately  compelled  to  pay  all 
the  bills.  The  two  first  mentioned  bills 
became  due  before,  but  were  not  taken  up 
by  the  plaintiff  until  after  the  flat  against 
the  defendant.  In  an  action  against  him  for 
the  breach  of  indemnity,  held,  that  the 
bills  constituted  a  debt  of  the  bankrupt,  for 
which  the  plaintiff  was  liable  at  the  time  of 
the  fiat  issued,  within  the  6  Geo.  4,  o.  16,  s. 
52,  and  consequently  that  th?  certificate  was 
a  "bar-  Filby  v.  Lawford,  4  Scott,  JV.  It. 
208;  3  M.a  ff.  468.     (Eng.). 

8.  Action  for  money  paid..  Plea,  the  de- 
fendant's certificate,  under  a  fiat  that  the 
money  was  paid  for  a  debt  of  the  defendant 
due  before  his  bankruptcy,  for  which  the 
plaintiff  was  surety,  and  that  the  plaintiff 
paid  the  money  without  request  supposed  to 
arise  by  law.  Replication,  that  before  the 
payment,  the  defendant  had  obtained  his 
certificate,  and  that  a  final  dividend  had 
been  made  of  his  estate,  and  that  there  was 
not  any  debt  in  respect  of  the  payment  of 
which  the  plaintiff  could  have  proved,  or 
for  which  he  could  have  received  any  divi- 
dends. Held,  that  the  certificate  was  a  dis- 
charge from  the  claim,  as  the  principal  credi- 
tor might  have  proved,  and  if  he  had,  the 
plaintiff  would  have  been  entitled  to  the  bene- 
fit of  that  proof,  either  in  reduction  of  his 
liability  to  the  creditor,  if  the  creditor  re- 
ceived the  dividends,  or  by  receiving  the 
dividends  himself  if  he  paid  the  whole  debt 
to  the  creditor,  or  the  plaintiff  might  have 
paid  the  debt  at  once  to  the  creditor,  and 
have  himself  proved  before  any  dividends 
was  declared ;  or,  if  the  creditor  would  not 
take  the  debt,  the  plaintiff  might  have  com- 
pelled him  to  prove  for  the  plaintiff's  benefit. 
Jackson  v.  Magee,  3  Q.  B.  48 ;  2  Q.  d;  D. 
402;  6J"w.  1107.    (Eng.) 

9.  The  plaintiff  having  accepted  a  bill 
payable  at  a  future  day  for  the  accommoda- 
tion of  the  defendant,  the  latter  afterwards 
and  before  the  bill  became  due,  committed 
an  act  of  bankruptcy,  followed  by  a  com- 


mission, which  was  afterwards  suspended, 
and  time  was  given  to  the  bankrupt  by  his 
creditors,  and  the  plaintiff  thereupon  ac- 
cepted another  bill  for  the  same  debt  with 
the  addition  of  the  interest  and  stamp.  Held, 
that  this  was  a  continuation  of  the  surety- 
ship by  the  plaintiff  for  the  defendant,  which 
existed  before  the  act  of  bankruptcy,  and 
the  first  commission ;  and  a  second  effectual 
commission  having  afterwards  issued  upon 
the  same  act  of  bankruptcy,  before  the 
plaintiff's  second  acceptance  became  due 
which  was  paid  w'hen  due.  Held",  that  the 
amount  was  provable  as  a  debt  under  such 
commission.  Stedman  v.  Martinmaut,  13 
Hast,  664 ;  1  JJosej  106.    (Eng.) 

10.  A.,  in  consideration  of  11.  10s.  Id. 
received  of  B.,  undertook  in  writing,  to  make 
himself  liable  for  the  payment  of  a  note  upon 
which  H.  was  then  indebted  to  B.,  and  B. 
thereupon  consented  to  furnish  H.  with 
more  goods ;  and  then  A.,  before  the  note 
was  due,  became  bankrupt.  Held,  that  A.'s 
undertaking  was  intended  as  a  collateral  en- 
gagement only,  in  case  H.  should  not  pay 
the  note  when  due ;  consequently,  as  it  rested 
on  a  contingency  whether  it  would  ever  be- 
come a  debt  or  not,  it  could  not  be  proved  as 
under  A.'s  commission.  Ex  parte  Adney, 
Comp.  460 ;  see  Hoffman  v.  Eendrimere,  5 
M.  &  S.  21.     (Eng.) 

1 1 .  Where  the  plaintiff  who  was  surety 
for  the  defendant  for  the  payment  of  an 
annual  rent,  sued  the  defendant  for  money 
paid  and  stated  in  the  replication  that  he 
had  paid  it  for  rent  due  by  the  defendant 
after  the  bankruptcy.  Held,  that  he  could 
recover,  as  he  was  not  a  surety  within  the 
statute.  M'Dougal  v.  Paton,  2  Moore,  644; 
8  Taunt.  580.     (Eng.) 

13.  A  declaration  alleged  that  the  defend- 
ant occupied  premises  of  W.  at  a  certain 
rent,  and  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  become 
tenant  to  him  at  a  certain  rent,  the  defend- 
ant promised  the  plaintiff  to  indemnify  him 
against  the  rent  payable  to  W.,  and  against 
any  distress  or  action,  costs,  charges,  dam- 
ages, or  expenses,  by  reason  of  non-pay- 
ment, alleging  as  a  breach  that  the  defend- 
ant did  not  indemnfy  the  plaintiff  by  reason 
whereof  a  distress  was  made  by  W.  on  his 
goods  for  rent  in  arrear  by  the  defendant,, 
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and  that  they  were  sold  to  satisfy  that  rent, 
and  the  costs  of  the  distress.  The  defend- 
ant pleaded  that,  before  distress,  he  peti- 
tioned the  court  of  bankruptcy,  was  ad- 
judged bankrupt  and  obtained  his  certificate, 
and  that  the  rent  distrained  fot  was  due  at 
the  tittle  of  filing  the  petition,  and  that  the 
plaintiff  was  the  tenant  of  the  defendant, 
and  by  reason  of  that  tenancy  was  liable  to 
W.  for  the  rent  due  from  the  defendant. 
Held,  that  the  plea  was  bad,  as  the  facts 
therein  stated  did  not  render  the  plaintiff  a 
surety  or  liable  for  debt  of  the  defendant, 
within  12  &  13  Vict.  c.  106,  S.  173.  Horie 
V.  White,  3  Jwr.,  N.  S.  445.    (Eng.) 

1 3.  If  A.  and  B.  give  a  joint  and  several 
promissory  note  for  the  debt  of  C,  and  B. 
becomes  bankrupt,  and  A.  pays  the  amount, 
he  cannot  prove  against  B.  as  a  surety.  JEx 
parte  Porter,  2  Mont.  S  Ayr.  281.    (Eng.) 

14.  A.,  as  surety  to  a  firm,  signed  a  joint 
and  several  bill  of  exchange,  on  the  faith 
that  B.  would  join  as  co-surety.  B.  never 
signed  it  but  A.  was  afterwards  compelled  to 
pay  it,  by  proceedings  at  law,  at  the  suit  of 
an  indorsee.  One  of  the  firm  died,  and  the 
others  became  bankrupt.  Held,  first,  that 
the  firm  was  not  entitled  to  avail  itself  of 
ihc  bill,  and  was  liable  to  repay-  the  amount, 
and  the  costs  of  proceedings,  both  at  law 
and  equity  ;  and  secondly,  that  the  claim 
was  of  such  a  nature  as  not  to  be  provable 
under  the  bankruptcy  and  therefore  not 
barred  by  the  certificate.  Rice  v.  Gordon, 
11  Beav.  265.     (Eng.) 

1 5.  The  plaintiff,  the  defendant,  and  an- 
other party,  were  co-sureties  for  A.,  by  a 
joint  and  several  promissory  note  payable 
on  demand.  The  defendant  afterwards  be- 
came bankrupt,  at  which  time  the  plaintiff 

-  had  not  paid  his  share  of  the  debt,  but  sub- 
sequently he  had  paid  more  than  his  pro- 
portion. Held,  in  an  action  for  contribu- 
tion, that  the  bankruptcy  of  the  defendant 
was  no  answer,  as  the  case  was  not  within 
6,  Geo.  4,  c.  16,  s.  52,  the  plaintiff  not  being 
a  person  liable  for  the  bankrupt's  debt 
within  the  meaning  of  that  section.  Wallis 
V.  Swinburne,  1  Exch.  203 ;  11  Jur.  781 ;  17 
L.  J.,  Exch.  169.    (Eng.) 

16.  A.  and  B.,  his  surety,  entered  into  a 
bond  for  payment  by  instalments,  of  a  debt 


of  A.,  and  also  of  interest  and  premiums  on  , 
a  policy.  As  part  of  the  same  arrangement, 
A.  and  0.  (his  partner,)  entered  into  a 
counter  security  to  B.  by  way  of  joint  cove- 
vant  of  indemnity.  A.  and  C.  became 
bankrupt,  and  the  condition  of  the  bond 
having  been  fulfilled  up  to  the  date  of  the 
fiat,  was  afterwards  broken.  Held,  that  B. 
who  paid  the  amount  could  not  prove 
against  the  joint  estate  of  A.  &  C.  on  the 
counter  security.  Ex parteMa,yet,6  De  O. 
Mac.  <&  G.  775 ;  12  Jur.  447.     (Eng.) 

17.  Where  A.,  and  B.  and  C.  entered 
into  a  bond  to  the  king,  the  condition  of 
which  was,  that  A.,  as  sub-distributor  of 
stamps,  should  truly  account  for  all  stamped 
vellum  which  he  should  receive,  and  should 
pay  to  the  commissioners  the  duties  payable 
for  the  same,  and  also  the  price  of  such 
vellum,  together  with  all  moneys  which  he 
should  receive  on  account  of  the  duties  on 
personal  legacies  and  stage  coaches ;  and  A., 
being  indebted  to  the  king  in  a  certain  sum, 
became  bankrupt,  and  afterwards  obtained 
his  certificate;  and  a  sciri  facias  having 
afterwards  issued  on  the  bond,  B.,  one  of  the 
sureties,  paid  a  sum  of  money  to  compromise 
the  suit,  and  a  certain  other  sum  in  defend- 
ing the  same.  Held,  in  an  action  by  the 
surety  to  recover  these  sums  from  the  bank- 
rupt, that  B.  was  a  person  surety  for  or  liable 
for  a  debt  of  the  bankrupt,  within  the  49  Geo. 
3,  0. 12,  s.  8,  and  consequently,  that  the  latter 
was  protected  by  his  certificate.  Westcott 
V.  Hodges,  bB.d;  A.  12.    (Eng.) 

18.  Where  A.  became  surety  for  B.  for 
a  debt  due  to  C,  and  after  a  commission  of 
bankruptcy  issued  against  B.,  paid  part  of 
the  debt  to  0.,  and  obtained  from  him  an  in- 
demnity against  personal  liability  for  the  re- 
mainder, the  whole  of  the  debt  having  been 
proved  under  the  commission  by  0.  Held, 
that  A.  might  maintain  an  action  against  B. 
for  the  money  so  paid,  as  having  been  paid  to 
his  use,  notwithstanding  the  49  Geo.  3,  o. 
121,  s.  8.  Soutter  v.  Soutten,  1  D.  (^  B. 
521 ;  5B.d!  A.  852.    (Eng.) 


suREirsr. 

1.  Where  two  persons  give  their  joint 
obligation  upon  a  consideration  received  by 
them  jointly,  each  stands  in  the  relation  of 
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surety  for  the  other  in  respect  to  one-half 
the  debt.  And  if  an  agreement,  as  after- 
wards made  between  them,  by  which  one 
of  them  assumes  the  whole  obligation, 
the  other  from  thenceforth  becomes  his 
surety  in  respect  to  the  whole,  and  as  such 
may  prove  his  claim  under  the  bankruptcy 
of  his  principal,  although  he  has  paid  noth- 
ing on  the  joint  obligation  and  the  same  is 
not  yet  due.  Crafts  v.  Mott,  4  Comstock, 
(4  N.  r.)  604. 

2.  Actions  by  and  against.  To  an 
action  by  a  surety  against  his  principal,  for 
money  paid  upon  a  judgment  recovered 
against  them  jointly  for  the  debt,  a  discharge 
is  no  defence,  if  the  judgment  was  recovered 

.subsequent  to  such  discharge,  although  the 
note  had  become  payable  prior  to  the  com- 
mencemet  of  the  proceedings  in  bankruptcy. 
Leighton  v.  Atkins,  35  Me.  118. 

3.  A  defendant  having  transferred  to  the 
plaintift"'s  name  shares  in  a  mine  conducted 
on  the  cost  book  principle  as  security  for  a 
debt,  covenanted  with  him  to  indemnify  him 
from  all  calls  which  might  be  made  upon 
such  shares,  and  all  charges,  liabilities  and 
costs  that  might  attach  to  the  said  shares. 
The  defendant  became  bankrupt,  and  the 
plaintiff  was  afterwards  compelled  to  pay 
in  respect  to  such  shares  certain  debts  of 
the  mine,  which  accrued  before  the  bank- 
ruptcy. Held,  in  an  action  on  this  covenant 
for  not  indemnifying  the  plamtiff  against 
such  payment,  that  the  defendant's  liabilit}' 
was  not  to  pay  money  upon  a  contingency 
within  12  &,  13  Vict.  c.  106,  s.  178,  nor  did 
the  plaintiff  stand  in  the  position  of  surety 
for  the  defendant,  within  the  meaning  of  s. 
173 ;  and  that  therefore  his  bankruptcy  was 
no  bar  to  the  action.  Bettely  v.  Stainsby, 
36  L.  J.,  C.  P.  293  ;  2  L.  B.,  C.  P.  568;  16 
L.  T.,  N.  S.  701 ;  15  W.  B.  1047.     (Eng.) 

4.  Claim  of.  The  claim  of  a  surety 
against  his  principal  before  payment  of  the 
debt  by  the  former  is  contingent,  and  is  in 
terms  provided  for  by  the  bankrupt  act.  On 
payment  by  the  surety  his  claim  becomes 
absolute.  It  is  then  a  debt,  and  the  relation 
of  principal  and  surety  no  longer  exists. 
Such  debt  is  provable  under  a  commission 
of  bankruptcy  against  the  former  principal, 
and  will  be  barred  by  his  certificate.  Where 


A.  agrees  with  B.  to  pay  and  satisfy  a  bond 
and  mortgage  given  by  them  jointly,  pay- 
able in  instalments  at  future  periods,  and  to 
save  B.  harmless  therefrom,  the  equitable 
relation  between  the  parties  is  that  of  prin- 
cipal and  surety ;  and  the  claim  of  B.  against 
A.  under  the  contract  to  indemnify,  is,  with- 
in the  terms,  as  well  as  the  spirit  and  design 
of  the  bankrupt  act,  provable  against  the  es- 
tate of  A.  as  a  contingent  claim,  to  be  al 
lowed  when  it  shall  become  absolute,  and 
will  be  discharged  by  A.'s  certificate  in  bank- 
ruptcy.   Crafts  V.  Mott,  5  B<wb.  305. 

5.  Liability  of.  If  the  bankrupt  shall 
be  bound  as  drawer,  indorser,  surety,  bail, 
or  guarantor  upon  any  bill,  bond,  note,  or 
any  other  specialty  or  contract,  or  for  any 
debt  of  another  person,  and  his  liability 
shall  not  have  become  absolute  until  after 
the  adjudication  in  bankruptcy,  the  creditor 
may  prove  the  same  after  such  liability  shall 
have  become  fixed,  and  before  the  final  divi- 
dend shall  have  been  declared.  Section  19 
U.  S.  bankrupt  act,  1867. 

6.  The  liability  of  an  indorser,  or  other 
surety,  is  contingent  only  if,  therefore,  the 
principal  pay  the  debt  at  maturity,  so  that 
the  contingent  liability  of  the  surety  never 
becomes  fixed.  In  the  absence  of  action  by 
the  surety,  personally,  he  is  not  liable  to 
pay  to  the  assignees  the  money  paid  by  the 
principal  in  discharge  of  his  obligation.  The 
bankrupt  act  is  not  to  be  construed  as  sub- 
versive of  the  general  principal  of  the  law 
merchant,  or  of  the  genei;al  law  of  contracts. 
Where  the  bankrupt  on  becoming  embar- 
rassed in  his  business  effected  a  compromise 
with  his  creditors  and  procured  an  exten- 
sion after  the  compromise,  and  he,  as  princi- 
pal, and  two  parties  executed  their  joint  note 
to  enable  him  to  procure  money  with  which 
to  continue  his  business.  This  note  the 
bankrupt,  without  consultation  with  his 
sureties,  paid  at  maturity.  Being  unable  to 
carry  on  his  business  proceedings  were  insti- 
tuted against  him  and  he  was  adjudged  a 
bankrupt.  The  assignee  brought  suit  to 
compel  the  sureties  to  refund  the  amount 
paid  by  the  bankrupt  in  discharge  of  the 
note.  One  of  the  sureties  was  charged  with 
having  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent.  Al  the  time  he 
paid  the  note  the  other  sureties  had  not  this 
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knowledge.  Under  the  instructions  of  the 
court  the  jury  found  a  verdict  against  the 
surety  with  knowledge  and  in  favor  of  the 
other  one.  Kintzing's  assignee  v.  Laflin, 
(ilio.)  5  N.  B.  R.  333. 

7.  One  who  has  been  arrested  for  debt 
prior  to  the  passage  of  the  act  of  12th  of 
July,  1842,  and  given  bond  and  filed  his 
petition  for  the  benefit  of  the  insolvent  laws, 
i.s  not  relieved  from  his  obligation  to  appear 
and  prosecute  his  application  at  the  time  ap- 
pointed by  the  court  by  the  passage  of  that 
act  before  that  time  arrived ;  and  upon  his 
f?,ilure  to  appear,  he  and  his  surety  are  liable 
upon  their  insolvent  bond.  Lilley  v.  Torbet, 
8  W.(&  S.  Pa.  B.  89. 

8.  Liability  on  lease  after  bank- 
ruptcy of  lessee.  A  term  remains 
vested  in  the  bankrupt  lessee  until  either 
the  assignees  elect  to  take  it  or  he  delivers  it 
up,  and  his  surety  is  liable  for  all  breaches  of 
covenant,  which  accrue  after  the  date  of  the 
commission  but  before  the  delivery  up  of  the 
lease  by  the  bankrupt,  as  such  surrender  of 
the  lease  does  not  operate  by  relation  back 
to  the  date  of  the  commission.  Tuck  v. 
Tyson,  6  Bing.  321 ;  M.  (&  P.  715.     (Eng.) 

9.  Must  have  satisfied  debt.  A., 
surety  with  B.,  for  C,  was  compelled  to 
pay  the  debt  after  the  bankruptcy  of  B. 
The  certificate  of  B.  is  no  answer  to  the  ac- 
tion of  A.  for  contribution.  Clements  v. 
Langley,  2  N.  S  M.  269  ;  5  B.  (6  Ad.  372. 
(Eng.) 

1 0.  Where  one  of  two  assignees  of  a  lease 
gave  a  bond  to  the  lessee,  by  whom  the  as- 
signment was  made,  conditioned  for  the  pay- 
ment of  the  rent  to  the  lessor  and  the  per- 
formance of  the  other  covenants  in  the  lease, 
and  for  indemnifying  the  lessee  against  the 
non-performance  of  the  covenants,  both  the 
assignees  of  the  l|;ase  having  become  bank- 
rupt, and  the  bond  having  been  forfeited  be- 
fore the  bankruptcy ;  held,  that  the  lessee 
could  not  prove  for  the  damages  which  had 
accrued  previously  to  the  bankruptcy,  not 
having  paid  them  to  the  lessor.  Taylor  v. 
Young,  (in  error)  Z  B.  &  A.  b2i;  2  Moore, 
326;  8  Taunt.  315.     (Eng.) 

11.  If  A.  is  bound  with  B.  as  a  surety 
for  the  payment  of  a  sum  certain,  and  takes 


an  absolute  bond  from  B.,  payable  the  day 
before  the  original  bond  will  become  due, 
and  B.  becomes  a  bankrupt  before  the  day 
of  payment,  A.  may  prove  his  debt  under 
the  commission,  and  B.'s  certificate  will  be 
a  bar  to  an  action  by  A.  on  the  counter 
bond,  though  A.  does  not  pay  the  original 
bond  till  after  B.  has  committed  an  act  of  . 
bankruptcy.  Martin  v.  Court,  2  T.  B.  640 ; 
see  Touissant  v.  Martinnant,  2  1'.  B.  100. 
(Eng.) 

12.  A  bond  executed  by  the  defendant, 
as  surety  for  I.,  March  1st,  1832,  was  con- 
ditioned for  payment  of  51.  interest  on  a 
principal  sum  of,200Z.,on  the  1st  March, 
1833  ;  51.  on  the  1st  March,  1834,  and  205?. 
on  the  1st  March,  1835.  The  first  year's 
interest  was  not  paid  till  March  30th,  1833. 
In  June,  1833,  the  defendant  became  bank- 
rupt. Held,  that  the  bond  had  been  for- 
feited, and  was  therefore  provable  under  his 
commission,  and  consequently  that  his  cer- 
tificate was  a  bar  to  the  action.  Skinner's 
company  v.  Ames,  3  Bing.  (N.  C.)  481 ;  4 
Scott,  271.     (Eng.) 

1 3.  X.  became  bound  as  surety  in  a  bond 
with  Y.  to  A.,  on  the  10th  of  August,  1778, 
conditioned  for  payment  in  six  months  ;  on 
the  1st  of  March,  1780,  he  became  bound 
with  Y.  to  B.,  conditioned  for  payment  in 
six  months ;  on  the  4th  of  March,  1780,  Y. 
became  bound  to  X.  also,  in  a  bond  condi- 
tioned for  payment  of  the  two  former  bonds, 
and  likewise  to  indemnify  X.  against  those 
two  bonds.  The  money  secured  by  the  se- 
cond bond  not  being  paid  on  the  day  when 
it  became  due,  held,  that  the  lost  bond  was 
thereby  forfeited,  though  X.  was  not  called 
on  to  pay  the  money  in  the  second  bond  un- 
til afterwards,  and  that  X.  might  prove  it 
as  a  debt  under  the  commission  of  bank- 
ruptcy that  issued  against  Y.  after  the  for- 
feiture, and  before  payment.  Hodgson* «. 
Bell,  7  T.  B.  97.    (Eng.) 

14.  In  1855,  R.,  and  H.  as  his  surety, 
gave  to  Y.  a  bond  for  2,000?.  R.  gave  to  H., 
by  way  of  indemnity,  a  warrant  of  attorney. 
In  1858,  G.,  without  the  knowledge  of  R., 
gave  up  the  bond  to  H.,  and  received,  in 
satisfaction  for  it,  a  promissory  note  of  H. 
for  the  sum  remaining  due  ;  R.,  at  the  same 
time,  assigned  all  his  property  to  II.,  in 
satisfaction  of  the  liabilities  under  which  II. 
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had  come  for  him.  Afterwards  R.  became 
bankrupt,  and  the  warrant  of  attorney  and 
the  assignment  became  void  as  against  the 
assignees.  Seld,  that  the  dealings  between 
U.  and  G.  had  not  taken  away  the  rights  of 
H.  against  R.,  and  that  H.,  having  paid  the 
debt,  was  entitled  to  prove  against  R.'s  es- 
tate. Ex  parte  Allen,  Z  Be  G.  4  J.  447. 
(Eng.) 

15.  Not  barred  by  discharge.  A 
surety  in  a  bond,  who  pays  the  debts  after 
his  principal  has  been  discharged  by  the 
bankrupt  law  of  Maryland,  is  not  barred  by 
the  chancellor's  certificate.  Hadden  v.  Cham- 
bers, 1  Yates"  Pa.  B.  529. 

1 6.  Of  insolvent  when  not  bound 
-by  discharge.    A  surety  who  pays  the 

bond  after  the  discharge  of  an  insolvent  debt- 
or is  not  bound  by  the  discharge.  Hadden 
V.  Chambers,  2  Dallas'  Penn.  Beports,  236. 

17.  On  appeal.  A  judgment  was  ob- 
tained in  a  state  court  upon  a  debt  provable 
in  bankruptcy,  against  a  debtor  who  ap- 
pealed therefrom  and  thereafter  petitioned 
and  was  adjudicated  a  bankrupt.  One  of 
his  sureties  on  the  appeal  becoming  insol- 
vent, judgment  creditors  gave  notice  to  bank- 
rupt to  furnish  new  security  or  abandon  the 
appeal.  Bankrupt  applied  for  injunction  to 
restrain  judgment  creditors  in  the  premises, 
which  was  granted.  On  hearing  of  a  motion 
to  dissolve  the  injunction,  the  court  decided 
that  it  was  properly  granted  and  would  not 
be  dissolved  until  bankrupt  had  reasonable 
time  to  obtain  his  discharge.  In  re  Metcalf 
&  Duncan,  (S.  D.  2V".  F.)  N.  B.  B.  Sup. 
xliii. 

18.  On  insolvent's  bond.  If  one  il- 
legally arrested,  with  surety  conditioned  for 
hi^ppearance  to  take  the  benefit  of  the  in- 
solvent law,  instead  of  suing  out  a  habeas 
corpus,  the  surety  will  be  bound  by  his  ob- 
ligation. Johnson  v.  Coleman,  &W.  &  S. 
Pa.  B.  69. 

19.  On  replevin  bond.  To  an  action 
against  a  surety  in  a  replevin  bond  it  is  no 
sufficient  answer  that  the  principal  has  since 
become  bankrupt  and  has  obtained  a  certifi- 
cate of  discharge,  and  that  the  property  in 
the  chattels  having  by  force  of  the  commis- 


sion of  bankruptcy  vested  in  the  commis- 
sioners, it  had  become  by  the  act  of  law  im- 
possible to  fulfil  the  condition  of  the  bond. 
Flagg  V.  Tyler,  adm.,  6  Mass.  33. 

20.  Payment  by.  A  surety  who  after 
the  discharge  of  his  principal  as  a  bankrupt, 
pays  instalments  of  a  debt  of  the  principal, 
which  became  payable  since  the  discharge, 
but  for  which  the  surety  was  bound  before 
the  application  of  the  bankrupt,  is  not  enti- 
tled to  recover  the  same  from  the  principal. 
Tulwood  V.  Bushfield,  14  Penn.  Beports,  90. 

2 1 .  A  surety  paying  after  bankruptcy  to 
a  creditor  who  has  proved,  can  only  stand 
in  his  place  upon  the  bankrupt's  estate ;  and 
in  case  of  a  surplus  can  claim  interest,  which 
the  creditor  could  not  have  claimed.  Ex 
parte  Houston,  2  Glyn  S  J.  36.    (Eng.) 

22.  A  surety  on  a  bond  who  pays  the 
bond  after  the  discharge  of  an  insolvent 
debtor,  is  not  barred  by  the  discharge.  Had- 
dens  V.  Chambers,  2  Dallas'  Pa.  Bep.  236. 

23.  By  the  fith  section  of  the  United 
States  bankruptcy  act,  (3  Stat,  at  Large,  444) 
the  surety  upon  a  promissory  note  has  a 
right  to  prove  the  demand  against  the  maker, 
who  became  a  bankrupt,  and  by  the  fourth 
section  the  bankrupt  was  discharged  from 
all  debts  which  were  provable  under  the  act. 
Therefore  the  surety  paid  the  note  to  the 
creditor  after  the  discharge  of  the  bankrupt, 
and  brought  suit  against  the  bankrupt,  he 
was  not  entitled  to  recover  it.  Mace  v. 
"Wells,  (D".  S.  S.  Ct.)  7  How.  272. 

24.  Property  assigned  to  insol- 
vent. "Where  a  trustee  in  insolvency  held 
certain  property  which  the  debtor  had  equit- 
ably assigned  to  a  surety  who  was  insolvent, 
but  the  surety  had  not  paid  the  debt  for 
which  he  was  holden,  and  it  was  neither  al- 
leged nor  found  that  certaii  security  already 
held  by  him  was  not  adequate,  the  court  re- 
fused to  decree  the  property  to  him.  Marvin 
V.  Bushnell,  36  Conn. 

25.  Release  of  on  insolvent's 
bond.  A  surety  in  an  insolvent  bond  is 
not  released  from  liability  upon  it  by  the 
conviction  and  .sentence  to  imprisonment  of 
the  principal  for  a  criminal  ofieuce,  before 
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the  condition  of  the  bond  is  broken. 
t>.  Earlier,  6  Watts'  Pa.  B.  508. 


Smith 


36.  Set-offs  by.  Though  in  general, 
after  bankruptcy,  an  assignment  cannot  be 
taken  of  a  debt  of  the  bankrupt  in  order  to 
set  it  off  against  a  debt  due  the  bankrupt, 
yet  if  such  assignment  is  taken  in  conse- 
quence of  any  arrangement  for  that  purpose 
made  before  the  bankruptcy,  or  by  reason 
of  any  equity  to  have  such  assignment,  aris- 
ing from  matters  which  have  occurred  be- 
fore the  bankruptcy,  then  a  set-off  will  be 
allowed  in  respect  to  the  debt  so  assigned. 
So  a  surety,  before  bankruptcy,  paying  off 
the  debt  of  the  principal,  after  bankruptcy, 
and  taking  an  assignment  of  securities, 
among  which  is  a  security  of  the  bankrupt, 
is  entitled  to  set  it  off  against  a  debt  due 
from  him  to  the  bankrupt.  Ex  parte  Par- 
rett,  13  W.  B.  559j  34  L.  J.,  Bank.  41. 
(Eng.) 

27.  "When  discharged.  Where  bank- 
ers made  advances  to  one  of  their  customers 
upon  a  guarantee,  and  at  the  same  time  took 
from  the  principal  debtor  a  warrant  of  at- 
torney to  cover  the  debt,  and  at  the  same 
time  agreed  with  the  guarantor  that  they 
would,  at  any  time,  at  his  request,  enter  up 
judgment  and  levy  execution  on  the  war- 
rant of  attorney ;  but  by  their  neglect  to  file 
the  warrant  of  attorney,  or  a  true  copy 
thereof,  the  warrant  became  void.  It  was 
held,  that  this  neglect  on  the  part  of  the 
bankers  operated  as  a  discharge  of  the  sure- 
ty. Watsons.  Alcock,  4  De  (?.,  Mac.  <& 
G.  247 ;  17  Jm.  568 ;  22  L.  J.,  Chanc. 
858  ;  see  Parker  v.  Watson,  8  Exeh.  404  j 
22  L.  J.,  Exch.  167.    (Eng.) 


SURG-EONS. 

1.  A  surgeon  who  dispenses  and  is  paid 
for  medicines  administered  to  his  own  pa- 
tients, is  an  apothecary  within  the  meaning 
of  the  bankrupt  laws,  and  liable  as  such  to 
become  bankrupt.  Ex  parte  Orabb,  8  Be 
G.,  Mac.  &  G.  227;  2  Jwr.,  N.  S.  628 ;  24 
L.  J.,  Bank.  45.    (Eng.) 

2.  Retailing  of  drugs  by  a  surgeon  apothe- 
cary makes  him  a  trader.     Selling  drugs,  as 

Gaz.  108 


ancillary  to  the  business  of  a  surgeon,  is  not 
a  trading.  Ex  parte  Danberry,  3  Mont.  <Si 
Ayr.  16,  17;  Deac.  72.    (Eng.) 


SURPLUS. 

1.  Where  there  is  a  surplus  upon  an 
estate  of  three,  which  is  indebted  to  two, 
the  creditors  of  the  three  are  entitled  to  in- 
terest before  the  surplus  is  carried  to  the  es- 
tate of  the  two.  Ex  parte  Ogle,  1  Mont. 
350.     (Eng.) 

2.  Interest  out  of  a  surplus  is  given  to  a 
judgment  creditor,  from  the  date  of  the  com- 
mission to  the  time  when  the  principal  sums 
were  paid,  notwithstanding  the  securities 
were  at  the  time  delivered  up  to  the  assig- 
nees, with  receipts  in  fuU  indorsed  on  them, 
the  creditors  apprehending  the  estates  would 
not  produce  a  surplus,  which  proved  to  be  a 
mistake.  Ex  parte  Day,  2  Bose,  148. 
(Eng.) 

3.  Funds.  Insolvent  debtors  conveyed 
their  property  to  assignees  for  the  payment 
of  their  debts,  the  assignees  issued  certifi- 
cates to  the  creditors  of  the  amount  of  their 
claims,  and  after  payment  of  certain  dividends 
the  assigneees  and  creditors  agreed  that  the 
remaining  assets  should  be  specifically  valued 
so  as  to  equal  in  all  the  sums  remaining  due 
to  the  creditors,  and  should  be  sold  by  auc- 
tion in  lots  to  the  creditors  at  such  valua- 
tions as  minimum  prices,  and  be  taken  by 
the  purchasers  in  payment  of  their  claims, 
and  any  surplus  obtained  should  constitute 
a  fund  for  a  future  dividend  among  the  credi- 
tors according  to  the  amount  of  their  origi- 
nal claims.  One  of  the  creditors  indorsed 
on  the  certificate  of  his  claim  a  memorandum 
addressed  to  the  assignees  by  which  he  as- 
signed, "  my  demands  on  you  for  the  debt 
within  named  to  A.  without  recourse  to  me 
in  any  event,  and  authorize  you  to  make  all 
settlements  with  him,"  and  by  a  similar  pa- 
per assigned  to  "A."  "all  mj' right,  title,  or 
interest  in  and  to  a  certain  portion  of  a 
certified  claim  to  K.  now  held  by  me,  said 
portion  amounting  to  $1,335,  and  authorize 
you  to  make  settlement  of  above  sold  portion 
of  said  claim  with  him,"  and  A.  rendered  an 
account  to  this  creditor  in  which  he  credited 
him  with  "  balance  of  your  claim  on  estate," 
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of  the  debtor  "  and  for  ^1,335  of  claim  of 
K."  each  fifty  per  cent,  of  the  original  claim. 
Held,  that  A.,  by  these  transfers,  acquired 
the  interest  of  this  creditor  in  the  surplus 
fund  belonging  to  the  transferred  debts  as 
well  as  in  the  debts  themselves ;  that  oral 
evidence  was  inadmissible  to  vary  the  terms 
of  these  written  transfers ;  that  a  demurrer 
to  a  bill  by  this  creditor  against  A.  and 
the  trustees,  which  set  forth  the  writ- 
ten transfers,  and  alleged  that  the  plain- 
tiifs  reserved  all  right  in  the  surplus 
fund  did  not  admit  such  reservation,  and 
that  the  plaintiff,  after  the  demurrer  had 
been  sustained,  could  not  amend  his  bill  by 
alleging  a  mistake  in  the  terms  of  the  trans- 
fers, notice  thereof  to  A.  and  his  reply  that 
he  claimed  only  a  part  of  the  surplus  fund 
proportionate  to  the  portions  of  the  claims 
which  were  unpaid  at  the  time  of  the  assign- 
ment. Lea  V.  Robeson,  12  Crrays'  (ilfass.) 
280. 

4.  Of  individual  assets.  If  there 
shall  be  any  balance  of  the  separate  estate 
of  any  partner,  after  the  payment  of  his  sep- 
arate debts  such  balance  shall  be  added  to 
the  joint  stock  for  the  payment  of  the 
joint  creditors.  Section  36  tf.  S-  bankrupt 
act,  1867. 

5.  Of  joint  assets.  If  there  shall  be  any 
balance  of  the  joint  stock  after  payment  of 
the  joint  debts,  such  balance  shall  be  divided 
and  appropriated  to  and  among  the  separate 
estates  of  the  several  partners  according  to 
their  respective  right  and  interest  therein, 
and  as  it  would  have  been  if  the  partnership 
had  been  dissolved  without  any  bankruptcy. 
And  the  sum  so  appropriated  to  the  separate 
estate  of  each  partner  shall  be  applied  to  the 
payment  of  his  separate  debts.  Section  36 
U.  S.  bankrupt  act,  1867. 

6.  To  -whom  paid.  A  certificated 
bankrupt,  who  shows  the  probability  of  a 
surplus  is  entitled  to  an  account  against  the 
assignees.  Ex  parte  Malachy,  I  Mont,  D. 
&  B.  353  ;  4  Jwr.  1092.     (Bug.) 

7.  Where  a  man  is  a  partner  in  separate 
firms,  each  of  which  becomes  bankrupt,  the 
surplus  of  his  separate  estate  will  be  applied 
in  discharging  the  joint  debts  of  the  firms, 
in  proportion  to  the  whole  amount  of  debts 
proved  against  each  firm  respectively.  Ex 
parte  Franklyn,  Buck,  332.     (Eng.) 


8.  A  joint  commission  issued  against  A. 
&  B.,  A.  being  a  dormant  partner ;  the  joint 
creditors  resorted  to  the  separate  estate  of 
B.,  thereby  diminishing  that  separate  es- 
tate, and  exonerating  the  joint  estate  of  A. 
&  B.,  so  as  to  produce  a  surplus  of  it.  It 
was  held,  that  the  separate  creditors  of  B. 
had  a  lien  upon  that  surplus  to  the  extent 
which  their  funds  had  been  diminished  by 
the  resort  of  the  joint  creditors.  Ex  parte 
Reid,  1  Bose,  84.    (Eng.) 

9.  Where  a  commission  issues  against 
three,  and  the  joint  estate  is  insufficient,  and 
one  partner  pays  the  deficiency  from  his 
private  estate,  and  there  is  a  surplus  on  the 
separate  estate  of  each  of  the  others,  the 
partner  who  paid  the  deficiency  is  entitled 
to  such  surplus  before  interest  is  paid  to 
the  separate  creditors.  Ex  parte  Rix,  1 
Mont.  237.     (Eng.) 

10.  Under  a  separate  commission  against 
one  of  two  partners,  the  bankrupt,  having 
paid  20s.  in  the  pound  to  all  his  creditors, 
obtained  an  order  for  the  payment  of  the 
surplus  to  him,  and  the  same  was  accord- 
ingly paid.  It  was  held,  that  his  partner 
was  entitled  to  apply  by  petition  for  an  ac- 
count of  such  surplus,  and  for  payment  of  his 
proportion  of  it,  and  that  the  court  had  juris- 
diction to  make  the  order  required.  Ex 
parte  Lanfear,  1  Bose,  442.     (Eng.) 

1 1 .  Under  a  separate  commission,  the 
joint  property  is  administered^as  if  both 
partners  were  bankrupts,  viz :  in  satisfac- 
tion of  the  joint  debts,  in  the  first  instance, 
in  order  to  ascertain  the  surplus,  which 
alone  constitutes  the  separate  interest. 
Everett  v.  Backhouse,  10  Yes.  98.     (Eng.) 


SUPREME  COURT. 

1.  Jurisdiction  of.  Where  the  ques- 
tion is  whether  an  assignment,  made  by  an 
insolvent  debtor  in  trust  for  the  benefit  of 
his  creditors,  is  fraudulent  in  fact,  the  find- 
ing of  the  referee,  upon  conflicting  evidence, 
that  it  is  not  fraudulent,  cannot  be  legally 
disturbed  by  the  supreme  court.  Notwith- 
standing the  supreme  court  may  reverse  on 
a  question  of  fact.  Such  reversal  must  be 
consistent  with  the  rules  of  law.  Ball  v. 
Loomis,  29  N.  Y.  Mep.  412. 


SUREENDER. 


859 


SURRENDER. 

1 .  Although  any  lien  obtained  by  reason 
of  a  judgment  for  a  debt  provable  in  bank- 
ruptcy is  surrendered  and  given  up  by  the 
act  of  proving  the  debt  the  lien  of  such  a 
suit  or  judgment  is  not  surrendered  bo  far 
as  it  may  affect  after  acquired  property  in 
case  a  discharge  is  not  granted.  Hoyt  ei  al. 
V.  Freel  et  al.  4  N.  B.  B.  34;  citing  Hax- 
ton  V.  Corse,  2  Barb.,  Ghanc.  508. 

2.  Discharges  from  covenants. 
Where  a  lessor  covenanted  in  a  lease,  to 
fake  certain  fixtures,  on  the  expiration  or 
other  sooner  determination  of  the  term,  at  a 
price  to  be  fixed  by  appraisement,  and  the 
lessee  became  bankrupt,  and  the  assignee 
declined  to  take  the  lease,  which  was  de- 
livered up  by  the  bankrupt.  It  was  held, 
that  as  the  bankrupt,  on  surrendering  the 
lease,  was  discharged  from  all  covenants  to 
take  the  fixtures,  could  not  be  enforced  by 
the  assignees  against  the  lessor.  Kearsey 
V.  Carstairs,  2  B.  (^  Ad.  716.    (Eng.) 

3.  Of  assets  of  bank.  A  bank  incor- 
porated under  the  laws  of  the  state  of  Louis- 
iana, became  insolvent,  and  the  attorney  gen- 
eral of  the  state,  in  1868,  proceeded  in  a  state 
court  at  the  instance  and  by  request  of  the 
bank,  and  thereupon  a  decree  was  rendered, 
forfeiting  its  charter  and  directing  its  affairs 
to  be  wound  up,  in  accordance  with  the  in- 
solvent laws  of  the  state.  In  1869,  credit- 
ors of  the  bank  petitioned  to  have  its  assets 
surrendered  and  administered  upon  in  bank- 
ruptcy, and  were  opposed  by  the  state  insol- 
vent commissioners.  The  court  decided 
that  the  state  laws  relating  to  insolvency, 
insolvent  debtors,  etc.,  were  superseded  on 
the  1st  June,  1867,  by  the  U.  S.  bankruptcy 
act,  and  further  that  it  was  the  duty  of  the 
directors  of  the  bank,  upon  learning  its  in- 
solvency, to  have  taken  proceedings  to  sur- 
render its  assets  to  be  administered  upon 
under  the  U.  S.  bankruptcy  act.  Thornhill 
et  al.  V.  The  Bank  of  Louisiana,  (Za.)  3  N. 
B.  B.  110. 

4.  Of  bankrupt  discharges  bond. 
In  those  counties  where  the  term  of  the 
court  is  not  limited  in  duration,  and  there  is 
no  order  or  rule  made  by  the  court  under 
the^  tenth  section  of  the  insolvent  act  of 
June,  1836,  appointing  a  time  for  the  hear- 


ing, an  insolvent  may  present  his  petition, 
or  surrender  himself,  in  discharge  of  his 
bond,  at  any  time  while  the  court  is  in  ses- 
sion, before  the  succeding  term,  and  if  he 
died  during  that  time  his  bail  will  be  exon- 
erated. Bailie  v.  Wallace,  10  Watts'  Perm. 
B.  228. 

5.  Of  copyholds.  Previous  to  12  &  13 
Vict.  c.  106,  s.  67,  this  was  not  an  act  of  bank- 
ruptcy, because  it  was  said  it  could  not  be 
done  with  intent  to  defeat  or  delay  creditors, 
as  they  could  not  have  execution  of  copy- 
hold lands.  Ex  parte  Cockshot,  3  Bro.  C.  O. 
502.    (Eng.) 

6.  Of  lease.  In  an  action  for  breach  of 
covenant  in  a  lease,  a  plea  under  12  &  13 
Vict.  c.  106,  s.  145,  that  the  assignees  de- 
clined to  take  the  lease,  that  within  fourteen 
days  after  notice  thereof,  the  lessee  exe- 
cuted a  surrender,  and  offered  to  deliver  up 
possession  of  the  premises,  is  bad,  because  it 
does  not  show  the  impossibility  of  a  literal 
compliance  with  the  conditions  of  the  sec- 
tions, as  for  instance  that  the  lease  was  lost 
or  destroyed  or  the  like.  OoUes  v.  Evanson, 
19  G.  B.,  N.  S.  372;  34  L.  J.,  G.  P.  320; 
13  W.  B.  1017;  12  L.  I.,  N.  S.  672. 
(Eng.) 

7.  Of  property.  Under  the  laws  of 
Louisiana  after  an  insolvent  debtor  has  sur- 
rendered his  property  to  his  creditors  and  a 
syndic  appointed  by  them  has  taken  charge 
thereof,  if  any  of  the  property  be  lost  the 
creditors  are  to  sustain  the  loss,  and  a  cred- 
itor cannot  sue  the  debtor  until  it  appears 
that  the  creditor  will  realize  nothing  from 
the  property  so  surrendered.  In  an  action 
by  a  surety  residing  in  New  Orleans  against 
his  co-surety  for  contribution  for  money 
paid  on  account  of  their  principal,  it  ap- 
peared in  evidence  that  the  principal  in  New 
Orleans  had  surrendered  his  property  to  hia 
creditors,  that  a  syndic  had  been  appointed 
and  that  the  property  surrendered  was  ap- 
parently more  than  sufficient  to  pay  all  his 
debts,  including  the  claim  of  the  plaintiff, 
who  was  named  among  the  creditors.  It 
was  held,  that  it  would  be  presumed  that 
the  plaintiff  knew  of  the  surrender  of  the 
property,  and  that  it  being  a  public  proceed- 
ing, conducted  according  to  the  provisions 
of  law,  he  was  bound  by  it ;  that  the  evidence 
was  prima  facie,  a  bar  to  the  action,  and 
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that  to  rebut  it  the  plaintifi  must  show 
what  disposition  had  been  made  of  the 
property  surrendered,  and  that  upon  settling 
the  accounts  he  would  receive  nothing  from 
it.  Cockayne  v.  Lumner,  22  Pick.  {Mass.') 
117. 

8.  A  register  may  appoint  a  watchman 
of  bankrupt's  property  surrendered  to  him. 
In  re  Bogert  and  Evans,  2  N.  B.  B.  178. 

9.  See  section  42  U.  S.  bankrupt  act  of 
1867. 

10.  An  assignee  taking  property  not  be- 
longing to  the  bankrupt  should  surrender 
the  same  to  the  owners.  In  re  Noakes, 
iMd.')  1  N.  B.  B.  164. 

11 .  A  register  must,  on  surrender  by 
bankrupt  of  his  property,  accept  the  same. 
In  re  Ilasbrouck,  N.  B.  B.  Sup.  xvii. 

12.  The  register,  if  requested  by  the 
bankrupt  after  an  adjudication,  must  receive 
a  surrender  of  the  bankrupt's  property,  and 
safely  keep  it  until  it  can  be  turned  over  to 
the  assignee.  A  register  is  required  to  re- 
ceive surrender  of  the  bankrupt.  Bule  5, 
G.  0. 

1 3.  The  register  must  safely  keep  bank- 
rupt's property  surrendered  to  him.  In  re 
Hasbrouck,  N.  B.  B.  Swp.  xvii. 

14.  Previous  to  passage  of  bank- 
rupt act.  The  U.  S.  bankrupt  law  does 
not  divest  the  state  courts  of  the  jurisdic- 
tion necessary  to  the  final  administration  of 
the  estate  of  an  insolvent  who  had  made  a 
surrender  previous  to  its  passage.  Meekins 
et  al.  V.  Creditors,  19  La.  497;  s.  c.  3  iV. 
B.  B.  126 ;  citing  Sturges  v.  Crowninshield, 
4  Wheat.  122 ;  Clark  v.  Eosenda,  5  Boh. 
27 ;  Beach  v.  Miller,  15  An.  702 ;  Anceaux 
V.  Creditors,  3  La.  38. 

15.  Under  section  23.  Until  a  re- 
covery has  been  had  by  judgment  or  decree, 
a  preferred  creditor  may  surrender  under 
section  23  any  property  or  security  received 
by  him  and  his  right  to  prove  his  debt 
against  the  bankrupt's  estate,  and  to  receive 
dividends  thereupon,  will,  by  such  surrender, 
be  revived  and  become  binding  on  all  con- 
cerned, regardless  of  the  question  whether  a 
suit  shall  or  shall  not  have  been  commenced 


against  him  by  the  assignee,  and  be  pending 
at  the  time  of  such  surrender.  In  re  Kipp, 
4  N.  B.  B.  190. 

1 6.  Section  23  of  the  U.  S.  bankrupt  act 
of  1867,  prohibits  the  proof  of  claims  therein 
specified  without  a  surrender.  Such  prohi- 
bition continues  until  such  surrender  is 
made.  No  surrender  can  be  made  after  a 
recovery  under  section  35  of  said  act.  The 
payment  by  creditors  of  the  decree  obtained 
against  them  by  the  assignee,  is  not  a  surren- 
der to  the  assignee  within  the  true  intent 
and  meaning  of  the  said  bankrupt  act.  In 
re  Tonkin  &  Trewartha,  {Mich.')  4  iV.  B.  B. 
13  ;  citing  in  re  Montgomery,  3  N.  B.  B. 
97 ;  in  re  Davidson,  id.  107 ;  in  re  Prince- 
ton, 1  JV'.  JS.  iJ.  178. 


SUBVIVING  PARTNER. 

1.  May  commence  bankruptcy 
proceedings  on  behalf  of  late  firm. 
A.  who  wag  the  remaining  partner  of  a 
manufacturing  firm  which  had  been  dissolved 
said  to  B.  that  as  his  business  was  so  exten- 
sive, it  was  necessary  for  him  to  have  a  part- 
ner, so  that  in  case  of  his  decease  there  would 
be  some  one  whe  could  go  on  and  close  up 
the  concern  without  the  delay  arising  from 
an  administration  of  his  estate,  and  proposed 
to  B.  to  take  him  as  such  partner  saying 
that  he  should  have  $1,500  the  first  year, 
and  the  next  an  interest  in  the  business, 
to  which  B.  assented ;  and  thereupon  an 
agreement  was  drawn  and  signed  by  them 
as  follows  :  "  Copartnership.  The  subscri- 
bers have  this  day  formed  a  copartnership 
under  the  style  of  A.  &  Co.,  and  will  hereaf- 
ter carry  on  the  business  formerly  conduc- 
ted by  A.  &  0."  Public  notice  of  this  agree- 
ment was  given.  Subsequently,  and  until 
the  death  of  A.,  which  occurred  before  the 
expiration  of  the  first  year,  all  purchases, 
sales  and  consignment  of  goods  were  made, 
and  all  drafts  were  drawn,  and  promissory 
notes  given  by  A.  &  B .  in  the  name  of  A. 
&  Co.,  and  each  of  them  exercised  the  full 
power  of  a  partner  in  relation  to  all  their 
business.  Held,  that  they  were  partners, 
and  that  after  A.'s  death,  B.,  as  surviving 
partner,  had  power  to  commence  proceedings 
in  insolvency  which  should  include  the  es- 
tate of  the  firm.  President,  Directors,  &c. 
of  the  Adams  Bank  v.  Rice,  2  Allen,  480. 


SUSPENSION  OF  PROCEEDINGS. 
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2.  Procedings  instituted  by.  The 
question  whether,  under  proceedings  in  in- 
solvency instituted  by  a  surviving  partner, 
money  found  upon  the  person  of  a  deceased 
partner  and  mingled  with  other  money  which 
is  admitted  to  be  his  own,  is  partnership  or 
private  property,  is  a  question  of  fact  which, 
if  a  dispute  arises  in  reference  to  it,  must 
be  submitted  to  the  jury.  Durgin  v.  Cool- 
idge,  3  Allen,  (_Mass.)  554. 


SUSPENSION    OF    PROOEED- 
ING-S. 

1.  A  bankrupt,  the  proceedings  m  whose 
bankruptcy  have  been  suspended  by  a  reso- 
lution, is  entitled  to  apply  for  an  order  of 
discharge,  but  the  bankrupt  is  not  exempt 
from  such  a  reasonable  examination  as  to 
conduct  as  may  be  had  in  othei  cases.  In 
re  Petrie,  37  L.  J.,  Bank.  20 ;  3  i.  iJ.,  Ch. 
610 ;  16  W.  B.  817.     (Bng.) 

2.  It  is  not  the  course  of  the  court  of 
bankruptcy  to  suspend  proceedings  before 
itself,  because  a  proceeding  which  may  give 
information  as  to  the  bankrupt's  estate  is 
pending  in  another  court.  Ex  parte  Lee,  3 
L.  B.,  Ch.  150.     (Eng.) 

3.  Where  the  creditors  of  a  bankrupt 
have  passed  a  resolution,  under  the  English 
bankruptcy  act  of  1861,  s.  110,  that  the 
proceedings  in  bankruptcy  shiill  be  sus- 
pended, the  jurisdiction  of  the  court  of 
bankruptcy  to  pi-der  a  sale  of  the  bankrupt's 
property  on  the  petition  of  his  equitable 
mortgagee  is  at  an  end,  unless  preserved 
by  the  resolutions  themselves.  Ex  parte 
Wood,  1  L.  B.,  Ch.  170;  12  Jur.,  N.  S. 
304  ;  35  L.  J.,  BanJe.  34;  14  W.  B.  320; 
14  L.  T.,  N.  S.  38.     (Eng.) 

4.  A  banJsrupt  proposed,  at  a  meeting  of 
his  creditors  that  the  bankruptcy  should  be 
suspended  under  24  and  25  Vict.  c.  134,  s. 
110,  and  that  he  should  receive  back  his 
estate  and  pay  a  composition  of  2s.  6d.  in 
the  pound..  The  creditors,  by  a  resolution 
duly  confirmed,  accepted  the  proposal.  The 
resolution  did  not  purport  to  revest  the 
estate  in  the  bankrupt  until  after  the  pay- 
ment of  the  composition.  The  messenger 
of  the  court  of  baniruptcy  thea  went  out 


of  possession,  but  the  creditors'  assignee, 
who  had  guaranteed  the  messenger  his  fees, 
retained  the  keys  of  the  premises.  Subse- 
quently and  before  payment  of  the  compo- 
sition, a  judgment  creditor,  who  was  not 
present  at  the  meeting  and  had  not  assented 
to  the  resolution,  issued  execution  and  seized 
goods  belonging  to  the  bankrupt's  estate. 
Held,  that  the  fact  of  the  bankruptcy  being 
suspended  under  s.  110  did  not  revest  the 
estate  in  the  bankrupt,  and  the  assignee  was 
therefore  entitled  to  the  goods.  Macdonald 
V.  Thompson,  4  L.  B.,  C.  P.  747 ;  38  L.  J., 
C.  P.  364;  17  W.  B.  919 ;  20  i.  T.  N.  S.  666. 
(Eng.) 


SUSPICION. 

1 ,  In  cases  of  mere  suspicion  or  conjec- 
ture, prosecutions  are  not  to  be  ordered ;  the 
court  should  be  satisfied  that  there  is  suflS- 
cient  evidence  to  establish  the  guilt  of  the 
bankrupts.  Ex  parte  Still,  9  Jur.,  N.  S. 
7;  32  L.  J.,  Bank.  12.    (Eng.) 


TAKING-  LEASE. 

1 .  By  assignee.  Assignees  of  a  bank- 
rupt lessee  of  a  hotel,  upon  the  bankruptcy 
closed  the  hotel,  with  the  exception  of  the 
tap,  which  was  occupied  by  a  third  party, 
tenant  to  the  bankrupt  before  bankruptcy. 
He  was  supplied  by  order  of  the  assignees 
with  beer  and  spirits,  at  a  slight  advance 
over  cost  price,  he  keeping  the  proceeds  of 
the  business  for  himself,  and  the  profit  on 
the  sale  to  him  being  credited  to  the  bank- 
rupt's estate.  The  license  of  the  tavern  was 
renewed  in  the  bankrupt's  name  by  the  as- 
signees. A  distress  was  put  in  on  the  prem- 
ises on  two  occasions  by  the  lessor,  and  the 
assigneesi  after  asking  for  time,  paid  rent  and 
costs,  of  distress^  for  the  purpose,  as  they 
stated,  of  saving  the  fui-niture,  which  was 
afterwards  removed  from  the  premises  by 
their  order.  On  their  being  threatened  with 
ejectment  for  breaches  of  covenant,  their  at- 
torney said  they  would  resist  ejectment. 
The  tap  was  afterwards  closed  by  their  or- 
der. Held,  that  these  facts  did  not  show  an 
election  to  take  the  lease.  Goodwin  v.  No- 
ble, 8  El.  S  Bl.  587 ;  4  Jur.,  N.  S.  208  ;  27 
L.  J.,  Q.  B.  204.    (Eng.) 
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2.  Time  allowed  assignee  to 
make  election.  Assignees  allowed  ten 
days  to  make  election  to  take  lease.  Ex 
parte  Scott,  1  Hose,  446,  n.    (Eng.) 

3.  Thirteen  days  were  decided  to  be  a 
reasonable  time  for  the  assignees  of  a  bank- 
rupt to  accept  or  refuse  to  take  a  lease.  Ex 
parte  Fletcher,  1  Deac.  &  Chit.  356.  (Eng.) 


as  such,  and  paid  by  them  i  /ier  their  remo- 
val, even  if  such  payment  ii4  made  at  the  re- 
quest of  one  who  has  purchased  the  land 
from  the  new  assignee  with  notice  that  he 
must  pay  the  taxes  and  who  has  given  a 
bond  of  indemnity  to  the  first  assignees. 
Loud  V.  Holden  14  Grays'   (Mass.")  154. 


TAKING-  PROPERTY. 

1 .  When  a  receiver  takes  possession  of 
property  of  an  insolvent,  who  makes  no  at- 
tempt to  prevent  such  seizure,  there  is  a  tak- 
ing within  the  meaning  of  sec.  39  of  the 
bankrupt  act.    In  re  Hardy,  3  N.  B.  B.  99. 

2.  The  taking  of  the  property  of  insolvent 
traders  by  a  receiver  appointed  by  a  state 
court  is  a  taking  under  legal  process  within 
the  meaning  of  section  39  of  the  U.  S.  bank- 
rupt act  of  1867.  Hardy,  Blake  &  Co.  v. 
Bininger  &  Co.  (S.  D.  N.  T.)  4  N.  B.  B. 
77 ;  citing  3  N.  B.  B.  99 ;  Denny  v.  Dana, 
2  Cush.  160, 172;  Beale  v.  Clarke,  13  Gray, 
18,  21. 


TAXES. 

1.  Collection  of.  A  warrant  issued 
by  assessors  for  the  collection  of  a  tax  jus- 
tifies an  arrest  by  the  collector  of  a  party  on 
whom  a  tax  is  assessed,  although  he  may 
have  received  a  certificate  of  discharge  un- 
der the  United  States  bankrupt  act  of  1841. 
The  question  whether  such  certificate  re- 
leases the  party  from  the  tax  cannot  be  tried 
in  an  action  against  the  collector.  Aldrich 
V.  Aldrich,  8  Met.  {Mass.')  102. 

2.  Due  to  the  United  States.  A 
discharge  in  bankruptcy  obtained  under  the 
U.  S.  bankrupt  act  of  1867,  will  discharge 
debts  due  to  the  government  of  the  United 
States  by  the  bankrupt  at  the  time  of  the 
commencement  of  his  bankruptcy  proceed- 
ings.   JwreWaggenner  5  JV.  B.  B. 

3.  Payment  by  assignee.  The  as- 
signees of  an  insolvent  debtor  are  entitled  to 
be  allowed  in  their  account  the  amount  of 
taxes  assessed  upon  real  estate  held  by  them 


TAX  WARRAj.'JT. 

Although  a  warrant  of  tho  i.on.missioners 
of  the  land-tax  is  not  equal  uo  an  extent,  so 
as  to  bind  the  goods  of  the  bauki-upt  from 
the  date,  yet  if  a  collector  become  bankrupt, 
and  his  goods  are  afterwards  seized  under  a 
warrant  firom  the  commissioners  before  the 
actual  execution  of  the  assignment,  the 
king's  debt  must  be  satisfied.  Bex  v.  Jones 
8  Price,  108.    (Eng.) 


TEMPORARY  INSOLVENT 
LAWS. 

1.  Of  foreign  country.  A  temporary 
insolvent  law  of  a  foreign  country  by  which 
debtors  were  released  from  all  demands 
against  them,  on  surrendering  their  efiects 
for  the  benefit  of  their  creditors,  and  the 
same  effects  were  to  be  distributed  among 
such  creditors  as  should  apply  within  thirty 
days  after  public  notice  of  such  surrender, 
was  holden  not  to  have  been  intended  to  op- 
erate beyond  the  jurisdiction  of  the  govern- 
ment where  it  was  made,  and  to  have  no 
respect  to  such  debts  as  might  be  due  to 
persons  living  in  other  countries.  Prentiss 
et  al.  V.  Savage,  18  Mass.  B.  20. 


TEMPORARY  INVESTMENTS. 

1.  By  assignees  tinder  order  of 
court.  The  assignee  shall,  as  soon  as  may 
be,  after  receiving  any  money  belonging  to 
the  estate,  deposit  the  same  in  some  bank  in 
his  name,  as  assignee,  or  otherwise  keep  it 
distinct  and  apart  from  all  other  money  in 
his  possession,  and  shall,  as  far  as  practica- 
ble, keep  all  goods  and  efiects  belonging  to 
the  estate  separate  and  apart  from  all  other 
goods  in  his  possession  or  designated  by  ap- 
propriate marks  so  that  they  may  be  easily 
and  clearly  distipguishedj  and  may  not  be 
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exposed  or  liable  to  be  taken  as  his  property 
or  for  the  payment  of  his  debts.  When  it 
appears  that  the  distribution  of  the  estate 
may  be  delayed  by  litigation  or  other  cause; 
the  court  may  direct  the  temporary  invest- 
ment of  the  money  belonging  to  such  estate 
in  securities  to  be  approved  by  a  judge  or  a 
register  of  said  court,  or  may  authorize  the 
same  to  be  deposited  in  any  convenient 
bank,  upon  such  interest,  not  exceeding  the 
legal  rate,  as  the  bank  may  contract  with 
the  assignee  to  pay  thereon.  Section  17  U. 
S.  bankrupt  act,  1867. 


TENANT. 

1.  Where  a  lease  contained  covenants  not 
to  assign  or  underlet,  with  a  proviso  that, 
in  case  the  tenant  should  voluntarily  or 
otherwise  lose  possession  of  the  farm,  the 
lessor  might  re-enter,  held,  that  the  as- 
signees in  bankruptcy  of  the '  tenant  (the 
lessor  having  accepted  the  assignees)  were 
in  by  contract  with  the  lessor,  and  not  by 
operation  of  law,  and  were,  therefore,  bound 
by  the  covenants  in  the  lease.  Dyke  v. 
Taylor,  2  Giff.  566 ;  6  Jur.,  N.  S.  1329  ; 
3  L.  T.,  N.  8.  530  ;  affirmed  on  appeal,  7 
Jur.,  N.  S.  583  ;  30  L.  J.,  Chanc.  281 ;  9 
W.  B.  408  ;  3  L.  T.,  N.  S.  717. 

2.  Where  the  assignees  of  a  bankrupt 
coachmaker,  who  was  a  tenant  from  year  to 
year,  entered  upon  the  premises  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bank- 
rupt's contracts,  and  in  August  sold  the 
bankrupt's  effects,  and  delivered  the  key  of 
the  premises  to  the  bankrupt,  but  paid  the 
rent  up  to  the  Michaelmas  following,  it  was 
held,  in  an  action  by  the  landlord  for  a  quar- 
ter's rent,  due  the  Christmas  following,  that 
the  assignees  were  liable.  Ansell  v.  Robson, 
2G.<&J.  610.     (Eng.) 

3.  Fixtures  of.  A  lessee  annexed 
tenant's  fixtures,  and  then  deposited  the 
lease  by  way  of  mortgage,  with  a  memoran- 
dum not  noticing  the  fixtures.  Held,  on  his 
becoming  bankrupt,  that  the  security  ex- 
tended to  the  fixtures.  Ex  parte  Tagert,  1 
Be  Gex,  531.    (Eng.) 

4.  Leases  were  deposited  by  way  of  equi- 
table mortgage,  accompanied  by  a  memor- 
andum of  deposit.    Tenant's  fixtures  were 


included  in  the  security,  although  they  were 
not  mentioned  in  the  memorandum.  ISx 
parte  Cowell,  12  Jur.  411  ;  17  L.  J.,  Sank. 
16.    (Eng.) 

5.  A  memorandum  of  deposit,  accom- 
panying an  equitable  mortgage,  stated  that 
the  bankrupt  had  deposited  the  "  deeds  and 
documents  under  which  I  hold  the  steam- 
mills,  cottages,  land,  buildings  and  premises 
at  L."  Held,  that  the  equitable  mortgagee 
had  a  lien  on  the  fixtures,  whether  erected 
before  or  after  the  time  of  the  deposit,  and 
including  those  that  were  removable  as  be- 
tween landlord  and  tenant.  Ex  parte  Price, 
2  Mont,  D.  &  B.  518.    (Eng.) 


TERM. 

1.  The  word  "marshal"  shall  include 
the  marshal's  deputies,  and  word  "  messen- 
ger" shall  include  his  assistant  or  assistants. 
Section  48  U.  S.  bankrupt  act,  1867. 

2.  Insolvency,  within  the  meaning  of  the 
U.  S.  bankrupt  act  of  1867,  means  the  ina- 
bility to  pay  debts  in  the  ordinary  course  of 
business  as  merchants  in  trade  usually  do. 
Where  a  party  cannot  pay  his  debts  in  the 
ordinary  course  of  business,  and  knows  that 
he  cannot,  he  will  be  held  to  have  had 
knowledge  of  his  insolvency.  Martin  v. 
Toof  et  al.  {Ark.')  4  N.  B.  B.  158  ;  citing 
Rison  V.  Knapp,  4  N.  B.  iJ.  114  ;  Black  & 
Secor,  1  N.  B.  B.  81 ;  Merchants'  Nat.  Bank 
V.  Truax,  1  N.  B.  B.  146;  in  re  Arnold,  2 
N.  B.  B.  61 ;  in  re  Gay,  2  N.  B.  B.  114 ; 
Ilaughey  v.  Albin,  2  N.  B.  B.  129  ;  Wilson 
V.  Stortz  et  al.  2  N.  B.  B.  149 ;  Parrin  ■». 
Crawford  et  al.  2  N.  B.  B.  181 ;  in  re  Ran- 
dall &  Sunderland,  ZN.B.B.i;  AM  et  al. 
V.  Thorner,  3  N.  B.  B.  29  ;  McDonough  et 
al.  V.  Raferty,  3  N.  B.  B.  53  ;  in  re  Kings^ 
bury  et  al.  3  N.  B.  B.  84;  Graham  v. 
Stark  et  al.  3  N.  B.  B.  93 ;  Scammon  v. 
Cole,  3  N.  B.  B.  100;  Campbell  v.  Traders' 
Nat.  Bank,  3  N.  B.  B.  124. 

3.  In  whom  vested  after  bank- 
ruptcy. A  term  remains  vested  in  the 
bankrupt  lessee  until  either  the  assignees 
elect  to  take  it,  or  he  delivers  it  up,  and  his 
surety  is  liable  for  all  breaches  of  covenant 
which  accrue  after  the  date  of  the  commis- 
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sion,  but  before  the  delivery  up  of  the  lease 
by  the  bankrupt,  as  such  surrender  of  the 
lease  does  not  operate  by  relation  back  to  the 
date  of  the  commission.  Tuck  v.  Tyson,  6 
Bing.  321 ;  Z  M.  (d  P.  715.    (Eng.) 


TERMINATION  OF  PROCEED- 
INGS. 

I .  Injunction  must  abide.  An  in- 
junction issued  at  the  instance  of  one  of  the 
creditors  to  restrain  proceedings  under  an 
assignment,  and  upon  confessions  of  judg- 
ment, will  not  be  dissolved  until  the  ques- 
tion of  the  bankruptcy  of  the  debtor  is  de- 
termined. In  re  Metzler,  (S.  D.  N.  Y.) 
N.  B.  R.  S«p.  ix. 


TERRITORIES. 

1.  Courts  of.  And  be  it  further  en- 
acted. That  all  the  jurisdiction,  power  and 
authority  conferred  upon  and  vesting  in  the 
district  court  of  the  United  States  by  this 
act  in  cases  of  bankruptcy,  are  hereby  con- 
ferred upon  and  vested  in  the  supreme  court 
of  the  district  of  Columbia  ;  and  in  and 
upon  the  supreme  courts  of  the  several  terri- 
tories of  the  United  States,  when  the  bank- 
rupt resides  in  the  said  district  of  Columbia, 
or  in  either  of  the  said  territories ;  and  in 
those  judicial  districts  which  are  not  within 
any  organized  circuit  of  the  United  States, 
the  power  and  jurisdiction  of  a  circuit  court 
in  bankruptcy  may  be  exercised  by  the  dis- 
trict judge.  Section  4:9  U.  S.  bankrupt  act, 
1867. 

2.  That  the  jurisdiction  conferred  upon 
the  supreme  courts  of  the  territories  by  the 
act  to  which  this  is  an  amendment,  may  be 
exercised  upon  petitions  regularly  filed  in 
that  court,  by  either  of  the  justices  thereof, 
•while  holding  the  district  court  in  the  dis- 
trict in  which  the  petitioner  or  the  alleged 
bankrupt  resides,  and  said  several  supreme 
courts  shall  have  the  same  supervisory  ju- 
risdiction over  all  acts  and  decisions  of  each 
justice  thereof,  as  is  conferred  upon  the  cir- 
cuit courts  of  the  United  States  over  pro- 
ceedings in  the  district  courts  of  the  United 
States,  by  the  second  section  of  said  act. 


3.  And  be  itfu/rther  enacted,  That  in  case 
of  a  vacancy  in  the  office  of  district  judge  in 
any  district,  or  in  case  any  district  judge 
shall,  from  sickness,  absence,  or  other  disa- 
bility, be  unable  to  act,  the  circuit  judge  of 
the  circuit  in  which  such  district  is  included 
may  make,  during  such  disability  or  vacan- 
cy, all  necessary  rules  and  orders  prepara- 
tory to  the  final  hearing  of  all  causes  in  bank- 
ruptcy, and  cause  the  same  to  be  entered  or 
issued,  as  the  case  may  require,  by  the  clerk 
of  the  district  court.  Amendment  of  June 
30,  1870. 


TESTATOR. 

1.  A  testator  was  in  the  habit  of  selling 
land  to  builders,  and  of  advancing  them 
money  for  building  on  it,  and  on  the  state- 
ment of  an  account  between  the  parties  for 
the  balance  of  unpaid  purchase  money  and 
money  lent,  the  builders,  by  a  memorandum 
in  writing,  acknowledged  that  the  balance 
agreed  upon  was  a  charge  upon  the  land. 
The  testator  by  his  will  authorized  his  ex- 
ecutors to  make  such  agreement  with  the 
purchasers  of  any  part  of  his  real  estate, 
and  to  advance  money  to  them  for  building 
in  the  same  manner  as  he  had  been  accus- 
tomed to  do.  The  executors  accordingly 
sold  a  portion  of  the  land  for  this  purpose, 
leaving  the  purchase  money  to  remain  a 
charge  upon  the  land ;  and  they  also  made 
advances  to  the  purchaser  to  enable  him  to 
build  thereon,  but  without  taking  a  memo- 
randum in  writing,  expressly  declaring  that 
the  advances  were  to  be  charged  upon  the 
land.  The  purchaser  became  bankrupt. 
Held,  that  the  executors  had  a  lien  on  the 
land  so  sold,  for  the  advances  made  by  them 
since  the  death  of  the  testator.  Ex  parte 
Linden,  1  Mont,  D.  <&  D.  428;  5  Jiw.  57. 
(Eng.) 


TESTIMONY. 

1.  As  to  property  in  several 
states.  Where  bankrupt,  a  business  corpo- 
ration, made  a  chattel  mortgage  of  goods, 
part  of  which  were  in  New  York  and  part 
in  New  Jersey,  and  filed  the  mortgage  in 
New  York  state  alone,  the  court  decided 
that  the  mortgage  was  valid  against  credit- 
ors, in   New  York  only,  and  ordered  testi- 
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mony  to  be  taken  to  show  the  portion  of  the 
property  in  the  respective  states  at  the  time 
of  delivery  of  mortgage.  in  re  The 
Soldiers'  Business  Messenger  and  Despatch 
Company,  (5.  D.  N.  Y.)  2  N.  B.  M.  162. 

2.  Taking  of.  The  examination  of 
witnesses  before  a  register  in  bailkruptcy, 
may  be  conducted  by  the  party  in  person, 
or  by  his  counsel  or  attorney,  and  the  wit- 
nesses shall  be  sulyected  to  examination  and 
cross-examination,  Which  shall  be  had  in 
conformity  with  the  mode  now  adopted  in 
courts  of  law.  The  depositions  upon  such 
examination  shall  be  taken  down  in  writing 
by  the  register  in  the  form  of  narrative,  un- 
less he  determine  that  the  examination  shall 
be  by  question  and  answer,  in  special  in- 
stances, and  when  completed,  shall  be  read 
over  to  the  witness  and  signed  by  him  in  the 
presence  of  the  register.  Any  question  or 
questions  which  may  be  objected  to  shall  be 
noted  by  the  register  upon  the  deposition, 
but  he  shall  not  have  power  to  decide  on  the 
competency,  materiality  or  relevance  of  the 
question  ;  and  the  court  shall  have  power  to 
deal  with  the  costs  of  incompetent,  imma- 
terial or  irrelevant  depositions,  ot  parts  of 
them,  as  may  be  just;  In  case  of  refusal 
of  a  witness  to  attend  or  to  testify  before 
a  register,  the  same  proceedings  may  be 
had  as  are  now  authorized  with  respect  to 
witnesses  to  be  produced  on  examination  be- 
fore any  examiner  of  any  of  the  courts  of 
the  United  States  on  written  ineerrogatories; 
General  Order  No.lQ,  Sup.  Ct.  U.  S.—In 


3.  To  strike  out  claim.  Where  the 
testimony  does  not  show  material  facts,  and 
the  testimony  does  not  admit  of  rebutting 
evidence,  the  prayer  of  a  petitioner  to  strike 
out  the  proof  of  a  claim  will  be  denied 
with  costs.  In  re  Willard  &  Millward,  (jS. 
B.  N.  Y.  tJnreported. 


THIRD    MEETING-  OF    CRED- 
ITORS. 

1 .  Whenever  any  baiikrupt  shall  apply 
for  his  discharge  within  three  months  fi*om 
the  date  of  his  being  adjudged  a  baAkriipt 
under  the  provisions  of  tjhe  29th  section  of 
the  act,  the  court  may  direct  that  the  Sec^ 
Gaz.  109 


ond  and  third  meetings  of  creditors  of  sslid 
bankrupt,  required  by  the  27th  and  28th 
sections  of  said  act;  shall  be  had  on  the  day 
which  may  be  fixed  in  the  order  of  notice 
for  the  creditors  to  appear  and  show  cause 
why  a  discharge  should  not  be  granted  such 
bankrupt ;  and  the  notices  of  such  meeting 
shall  be  sufficient  if  it  be  added  to  the  no- 
tice to  show  cause,  that  the  second  and 
third  meetings  of  said  creditors  shall  be  had 
before  the  register  upon  the  same  day  that 
cause  may  be  fihown  agaiftst  the  discharge, 
or  upon  some  previous  day  or  days.  Gen- 
eral Order  No^  25,  (Sitp.  Ct.  U.  8. — In  banh- 
ruptcy^ 

[In  the  southern  district  of  New  York,  sec- 
ond and  third  meetings  are  required  only 
where  there  are  assets.     1  Jf.  B.  E.  26.] 

3.  And  after  the  third  meeting  of  cred- 
itors no  further  meeting'  Shall  be  called  un- 
less ordered  by  the  courti  Sec.  28  U.  S. 
bankrupt  act,  1867. 


THIRD    PERSONS. 

1 .  The  examination  of  a  prisoner  in  gaol 
by  a  registrar  was  a  public  judicial  proceed- 
ing; and  therefore  a  fair  and  correct  report, 
without  comment,  of  the  examination  was 
fiMvileged,  even  though  it  may  have  con- 
tained statements  *hich  injnriotlsly  affected 
the  character  of  a  third  person.  Ryalls  v. 
Leader,  1  L.  B.,  JExeh.  296 ;  12  Jwr.,  N.  S. 
503 ;  35  L.  J.,  N.  S.,  Exch.  185 ;  14  W.  B. 
838 ;  14  L.  T.,  N.  S.  562.     (Eng.) 


THIRTY-THIRD  SECTION  OF 
UNITED  STATES  ACT  OF 
1867,   AS   AMENDED. 

1.  Is  applioable  to  both  volun- 
tary and  involiaatary  bankruptcy.' 
An  invohratary  bankrupt  who  has  complied 
with<  all  the  piovisioiiis  of  the  bankrupt  act, 
can  apply  for  and  receive  a  discharge  the  same 
as  a,  volnn*aTy  bankrupt.  Th«  thirty-third 
section  of  the  bankrupt  act,  as  amended  July 
27,  1868,  and  July  14,.  1870,  is  applicable  to 
proceedings  in  involuntary  bankruptcy.  An 
insolvent,  although  having  assets,  and4hose 
assets  having  been  duly  surrendered  to  the 
assignee,  but  not  amounting  to  the  required 
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fifty  per  cent,  of  the  claims  proven  against 
his  estate,  is  not  entitled  to  a  certificate  of 
conformity,  unless  the  bankrupt  before,  on, 
or  at  the  time  of  hearing  of  the  application 
for  discharge,  tender  or  file  the  assent  in 
■writing  of  a  majority  in  number  and  value 
for  his  creditors,  to  whom  he  shall  have  be- 
come liable  as  principal  debtor,  and  who 
shall  have  proved  their  claims  as  required 
by  section  33  of  the  bankrupt  act.  In  case 
any  involuntary  bankrupt  does  not  tender 
or  file  the  assent  of  his  creditors,  or  show 
payment  of  his  debts  by  the  return  of  the 
assignee,  or  that  his  property  and  effects 
equal  or  will  pay  fifty  per  cent.,  so  as  to 
comply  with  the  requirements  of  section  33 
of  the  bankrupt  act  as  amended,  the  certifi- 
cate of  conformity  cannot  be  granted.  In 
re  Bunster,  5  N.  B.  B.  82. 


THIRTY-NINTH    SECTION    U. 
S.  BANKRUPT  ACT,  1867. 

1.  Wife  may  petition  under. 
If  a  wife  is  a  creditor  in  her  own  right 
to  amount  of  two  hundred  and  fifty 
dollars,  and  the  debtor  (her  husband)  is 
owing  debts  to  amount  of  three  hundred 
dollars  and  suffers  or  permits  acts  de- 
nounced as  acts  of  bakruptcy  by  the  39th 
section  of  the  bankrupt  act  of  1867,  she 
may  petition  for  his  adjudication  as  a  bank- 
rupt. In  re  Overton,  (N.  B.  N.  Y.)  5  N. 
B.  B.  366. 


TIME. 

1.  Judgment  was  sigiied  and  execution 
issued  against  the  defendant  on  the  29th  of 
February,  at  which  time  notice  was  given 
to  the  sheriff  that  the  judgment  would  be 
disputed.  A  fiat  issued  on  the  15th  of 
March ;  the  o£Bcial  assignee  was  appointed 
on  the  4th,  and  the  other  assignee  on  the 
12th  of  April ;  and  the  motion  to  set  aside 
the  judgment  was  made,  on  the  part  of  the 
assignees,  on  the  25th  of  April.  /  It  was 
held,  that  the  motion  was  made  in  time. 
Brooks  V.  Hodson,  ZD.&L.  256 ;  8  ScoU, 
N.  B.  223  -,1  M.&  G.  529;  13  L.  J.,  C.  P. 
203.     (Eng.) 

2.  Prescribed  by  the  act  must  be 
alleged  in  the  creditor's  petition. 


Proceedings  in  insolvency  instituted  upoi' 
the  petition  of  a  creditor,  which  does  nol 
allege  that  the  acts  of  bankruptcy  charged 
were  committed  within  the  time  prescribed 
by  the  insolvent  laws  before  the  filing  of  the 
petition  will  be  vacated  by  this  court  under 
the  equity  jurisdiction  conferred  by  those 
laws.  Gross  v.  Potter,  15  Grap,  (Mass.) 
556. 


TITLE. 

1.  Deeds.  The  title  deeds  of  property 
belonging  to  one  of  two  partners  in  trade, 
were  deposited  with  a  banking  firm,  to  se- 
cure the  balance  on  the  account  current  be- 
tween the  banking  firm  and  the  partnership. 
On  a  particular  advance  being  afterwards 
made  by  the  former  to  the  latter,  the  partner 
to  whom  the  deed  belonged,  wrote  a  letter  to 
the  effect  that  the  object  of  the  deposit  was 
to  secure  that  as  well  as  any  future  ad- 
vances. An  alteration  took  place  in  the  mem- 
bers of  the  banking  firm,  but  the  new  firm 
retained  the  deeds  and  continued  to  advance 
money  to  the  partnership.  Held,  that  the 
existing  banking  firm  was  entitled  to  the 
benefit  of  the  secureties.  Ex  pa/rte  Smith, 
2  Mont,  B.  &  B.  314.     (Eng.) 

2.  Where  the  bankrupt  deposited  title 
deeds  with  his  bankers  to  secure  future  ad- 
vances, and  after  a  change  in  the  partnership 
continued  for  six  years  the  same  mode  of 
dealing  with  them,  and  the  same  running 
account.  Held,  that  this  was  a  tacit  recog- 
nition of  the  deposit  of  the  deeds  with  the 
new  firm,  upon  the  same  terms  as  with  the 
old.  Ex  parte  Oakes,  2  Mont.,  B.  &  B. 
234. 

3.  Deeds,  action  to  recover.  In 
April,  1826,  A.  having  contracted  to  pur- 
chase an  estate  from  B.,  and  having  had 
the  title  deeds  delivered  to  him,  agreed  to 
deposit  the  same  with  0.  as  a  security  for 
the  loan  of  5,000Z.  and  to  give  him  the 
mortgage  as  soon  as  the  legal  estate  was  con- 
veyed to  him.  B.  afterwards  conveyed  the 
estate  to  A.,  but  before  such  conveyance  was 
made,  and  after  the  title  deeds  had  been  de- 
posited with  C,  the  latter  refused  to  com- 
plete the  mortgage,  unless  A.  would  agree  to 
pay  usurious  interest  upon  the  sum  of  5,000Z. 
A.  having  so  agreed,  delivered  to  C.  the  deed 
of  conveyance  of  the  estate  from  B.  to  A. 
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A.  afterwards  became  banlcrupt,  and  in  an 
action  of  trover  brought  to  recover  the  deeds, 
it  was  held,  that  the  original  possession  of 
the  title  deeds  being  perfectly  good,  gave  C. 
a  right  to  the  estate  whenever  B.  should  have 
conveyed  that  estate  to  A. ;  and  that  he  and 
not  A.'s  assignees  had  a  right  therefore  to 
the  deed  of  conveyance  from  B.  to  A.  Wood 
l\  Grimwood,  10  B.  &  G.  679.     (Eng.) 

4.  Deeds  deposited  as  security. 
Among  the  effects  of  a  testatrix  were  title 
deeds  belonging  to  a  trader,  and  a  letter 
written  by  the  testatrix  to  her  agent,  direct- 
ing him  to  advance  a  certain  sum  to  the 
trader,  stating  that  the  advances  were  made 
on  the  security  of  certain  title  deeds  and 
documents  therein  described  j  and  at  the 
foot  of  this  letter  the  trader  signed  a  receipt 
for  the  advances.  The  title  deeds  found 
among  the  testatrix's  effects  did  not  answer 
the  description  in  the  letter  ;  but  it  did  not 
appear  any  others  were  deposited  with  her 
on  the  occasion  of  the  loan.  The  trader  be- 
came bankrupt,  and  the  usual  petition  of  an 
equitable  mortgagee  was  presented  by  the 
testatrix's  personal  representatives.  Held, 
that  there  was  a  good  lien  on  the  property 
comprised  in  the  title  deeds  found  in  the 
testatrix's  possession  for  the  amount  of  the 
advances,  but  that  there  was  no  sufficient 
memorandum  to  entitle  the  petitioner  to 
costs.    Ex  parte  Powell,  6  Jur.  490.  (Eng.) 

5.  Subsequently  acquired.  Debt- 
ors having  executed  a  voluntary  assignment, 
which  was  afterwards  declared  fraudulent 
and  void,  subsequent  to  the  assignment,  pe- 
titioned for  the  benefit  of  the  insolvent  laws 
and  were  discharged,  but,  through  mistake, 
failed  at  the  time  to  execute  an  assignment 
to  the  trustees  appointed  by  the  court, 
which  was,  however,  afterwards  done,  a 
judgment  having  been  obtained  against  the 
insolvents,  after  their  discha/rge,  hut  tefore 
their  assignment,  on  which  their  real  estate 
was.  sold.  On  an  ejectment  by  the  pur- 
chaser against  one  claiming  by  conveyance 
from  the  assignees  on  the  voluntary  assign- 
ment, the  defendant  may  defend  under  the 
title  existing  in  the  assignees  under  the  in- 
solvent laws,  and  is  not  estopped  from  inter- 
posing that  title  because  notice  had  been 
given  at  the  sheriff's  sale  by  the  voluntary 
assignees,  and  of  the  title  claimed  under  the 


voluntary  assignment.     Muncure  v,  Hous- 
ton, 15  Pa.  B.  385. 

6.  Of  assignees,  relation  of.  An 
adjudication  on  a  petition  in  forma  pau- 
peris of  a  debtor  in  custody,  has  relation 
back  to  the  time  of  the  bankrupt's  commit- 
ment or  detainer,  under  the  above  provision, 
and  therefore  the  title  of  his  assignees  will 
prevail  against  that  of  a  creditor  who,  under 
a  bill  of  sale,  seized  the  bankrupt's  goods 
subsequently  to  the  commitment  or  de- 
tainer. Bramwell  v.  Eglinton,  5  B.  S.  39  ; 
10  Jur.,  N.  S.  583;  33  L.  J.,  Q.  B.  130 ; 
12  W.  B.  551 ;  10  L.  T.,  N.  S.  295.  (Eng.) 

7.  As  section  103  makes  the  adjudication 
relate  to  the  commitment  or  detention  ab- 
solutely, and  not  merely  as  an  act  of  bank- 
ruptcy, section  133  of  the  12  and  13  Vict, 
c.  106,  affords  no  protection  in  such  a  case. 
Id. 

8.  To  bank  stock.  Where  a  bill  in 
chancery  was  filed  by  the  assignee  of  a 
bankrupt  claiming  certain  shares  of  bank 
stock,  the  same  being  also  claimed  by  the 
bank  and  by  other  persons,  who  were  all 
made  defendants,  and  the  answer  of  the  bank 
set  forth  apparently  valid  titles  to  the  stock, 
which  were  not  impeached  by  the  complain- 
ant in  the  subsequent  proceedings  in  the 
cause,  nor  impeached  by  the  other  defend- 
ants,  the  circuit  court  decreed  correctly  in 
conferring  the  title  to  the  bank.  Bucking- 
ham V.  McLean,  (  J7.  S.  S.  Ct.')  13  How.  152. 

9.  To  estate  of  insolvent.  By  the 
act  of  1814,  an  insolvent's  estate  invested 
immediately  in  his  discharge  in  the  trustees, 
not  by  virtue  of  his  assignment,  but  by  the 
provisions  of  the  act.  In  case  a  change  of 
trustees,  they  take  not  by  transfer,  but  by 
the  mere  act  of  substitution.  Ruby  v.- 
Glenn,  5  Watts'  Pa.  B.  77. 

10.  To  exempt  property.  The  wid- 
ow of  a  bankrupt  is  not  entitled  to  the  per- 
sonal property  exempted  by  the  provisions 
of  the  14th  section  of  the  act  of  1867,  nor  is 
the  assignee  in  bankruptcy.  No  title  to  ex- 
empt property  passes  to  the  assignee  by  the 
assignment,  it  remains  in  the  bankrupt.  At 
his  death  it  passes  to  his  legal  represen- 
tatives.   Jot  re  Hester,  (N.C)  5  N.B.B.  285. 
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1 1.  To  land  firaudulently  encum- 
bered by  bankrupt.  The  purchaser  of 
a  bankrupt's  land,  at  an  authorized  sale  by 
the  assignee,  takes  the  land  freed  from  any 
incumbrances  therein  made  by  the  bankrupt 
in  fraud  of  creditors.  Thus  if  a  mortgage 
of  land  be  made,  in  fra^id  of  creditors,  and 
the  mortgagor  afterwards  beconie  bankrupt, 
t^he  purchaser  of  the  assignee's  rights  holds 
the  fee,  unincumbered  by  the  mortgage. 
Devinel  v.  Perley,  32  Maine  Beports,  197. 

1 2.  To  property.  A  married  woman 
on  her  own  petition,  in  which  she  stated  her- 
self to  be  a  widow,  was  adjudicated  a  bank- 
rupt, and  she  was  afterwards  indicted  for 
concealment  and  embezzlement  of  her  prop- 
erty, with  intent  to  defraud  her  creditors, 
and  two  other  persons  were  also  indicted  on 
account  of  aiding  her.  The  examinations 
and  answers  of  the  three  in  bankruptcy  were 
given  in  evidence  in  support  of  the  prosecu-! 
tion.  No  caution  was  given  to  them  by  the 
commissioner  on  such  examination,  and  they 
did  not  object  to  answer  on  the  grounds  that 
their  answers  might  criminate  them.  Beldi, 
that  although  the  wife  was  adjudicated  a 
bankrupt,  the  property  belonged  to  her  hus- 
band, and  the  property  was  not  proved  as 
laid  in  the  indictment.  Reg.  v.  Robinson, 
16  £.  T.,  N.  S.  605;  15  W.  B.  9,66;  10 
Oox,  C.  0.  467;  1  L.  JR.,  G.  C.  80;  36  L. 
J.,  M.  C.  78.    (Eng.) 

1 3.  A  bankrupt  proposed  at  a  meeting 
of  his  creditors,  that  the  bankruptcy  should 
be  suspended  under  24  and  25  Vict.  c.  134, 
s.  110,  and  that  he  shoidd  receive  back  his 
estate  and  pay  a  composition  of  2s.  &d.  in 
the  pound.  The  creditors,  by  a  resolution 
duly  confirmed,  accepted  the  proposal.  The 
resolution  did  not  purport  to.  revest  the  es- 
tate in  the  bankrupt  until  after  the  payment 
of  the  composition.  The  messenger  of  the 
court  of  bankruptcy  then  went  out  of  pos- 
session, but  the  creditor's  assignee  who  had 
guaranteed  the  messenger  his  fees,  retained 
the  keys  of  the  premises.  Subsequently  and 
before  payment  of  the  composition,  a  judg- 
ment ci;Qditor,  Ticho  was  not  present  at  the 
meeting,  and  had  not  assented  to  the  resiolu- 
tioti,  issued  execution  and  seized  goods  be- 
longing to  the  bankrupt's  estate.  Hejd,  that 
the  fact  of  the  bankruptcy  being  suspended 
under  s.  110  did  not  revest  the  §st^te  in  the 


bankrupt,  and  the  assignee  was,  therefore, 
entitled  to  the  goods.  Macdonald  v.  Thomp- 
son, 4  I.  B;  C-  P.  747  ;  38  L.  J.,  C.  P. 
364;  17  W.  B.  919;  20  L..  T.,  N.  S.  6,66. 
(Eng.) 

14.  A  joint  debtor  cannot  execute  an  as- 
signment of  joint  property  so  as  to  keep  the 
title.  Gates  v.  Andrew,  10  Tiffany,  (37  N. 
r.)  657. 

1 5.  Vesting  in  trustee.  The  real,  as 
well  as  the  personal  property  of  an  insolvent 
debtor,  vests  in  his  trustees  at  the  time  of 
his  discharge ;  a  formal  assignment  is  not 
necessary  to  prove  it.  McAlister  v.  Samuel, 
17  Pa.  B.  114^ 

\Q.  An  adjudication  under  the  U.  S- 
bankrupt  act  of  1867,  vests  in  the  assignee 
the  title  to  all  the  bankrupt's  property,  al- 
though the  same  is  attached  on  mesne  pro- 
cess. This  provision,  however,  of  the  said 
act,  does  not  prevent  the  enforcement  of  a 
judgment  against  the  bankrupt  on  a  portion 
of  his  property  attached  more  than  four 
months  before  he  commenced  proceedings 
in  bankruptcy.  Bates  v.  Tappan,  3  N.  B. 
B.  159 ;  s.  c.  99  ;  Mass.  B.  376, 


TORT. 

1.  Actions  for.  An  action  for  a  tort 
committed  upon  a  bankrupt,  cannot  be 
maintained  by- his  assignee,  as  torts  are  to 
be  considered  the  mere  personal  concern  of 
the  bankrupt.  Scott  v.  Crosdall,  2  Dallas' 
Pa.  B.  127. 

S.  Where  a  bankrupt  is  held  under  ar- 
rest upon  state  process  in  an  action  of  tort 
in  the  nature  of  deceit,  evidence  cannot  be 
received  in  the  U.  S.  district  court  to  contra- 
dict the  declaration,  and  to  show  that  no 
such  cause  of  action  really  exists  as  is  therein 
set  forth.  In  re  Bevoe,  (Mass.)  2  N.  B. 
iJ.  11. 

3.  An  action  of  tort  for  fraud  andl  deceit, 
is  not  a  claim  within  the  description  in  the 
14th  section  of  the  U.  S.  bankrupt  act  of 
1867,  of  the  assets  which  pass  to  the  assig- 
nee in  bankruptcy.  J«  re  Crockett,  (5.  D.. 
N.  r.)2  N.B.B.U. 
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4;  The  forms  of  the  courts  in  a  complaint 
do  not  in  all  cases  furnish  the  court  the  best 
evidence  of  the  real  nature  of  the  plaintiff's 
claim.  The  facts  out  of  which  they  otigina- 
ted  must  be  ascertained,  in  order  to  compre- 
hend the  real  ground  of  the  action.  When 
the  first  cause  of  action  mentioned  in  the 
plaintiff's  complaint  is  Ivhat  would  have 
been  called  (when  it  had  a  name)  trover  j 
a^d  the  second  cause  of  action  ceases  to  re- 
cover damages  for  fraudulently  certifying 
bank  checks  by  means  whereof  a  large  sum 
of  money  was  fraudulently  extracted  from 
the  plaintiff,  Jield,  that  both  causes  of  ac- 
tion are  in  tort  and  not  on  contract.  Grocers' 
Nat.  Bank  v.  Clark,  31  How.  Pa.  B.  115. 

5.  The  plaintiff  might  have  waived  the 
firaudulent  conversion,  and  sued  the  defend- 
ant for  so  much  money  had  and  received  to 
its  iuse ;  but  not  having  done  so,  the  dis- 
charge of  the  defendant  does  not  apply  to 
his  imprisonment  upon  the  plaintiff's  claim. 
His  discharge  applies  only  to  debts  arising 
on  contract.     Id. 

6.  Actions  for,  by  assignee.  An 
action  for  a  tort  committed  upon  a  bank- 
rupt cannot  be  maintained  tiy  his  assignees. 
Shoemaker,  assignee,  v.  Kelly,  2  Dallas^ 
Pa.  B.  213. 

7.  Actions  for,  when  discharged. 
A  discharge  under  the  act  to  abolish  im- 
prisonment for  debt  in  certain  cases,  (sess. 
42,  ch.  101,)  extends  to  judgments  in  actions 
for  wrongs.    Ex  parte  Thayer,  4  Cowen,  66. 

8.  Liability  for.  The  defendant's  lia- 
bility for  a  tort  is  not  affected  by  his  dis- 
charge under  the  bankrupt  law,  unless,  be- 
fore the  petition  in  bankruptcy  was  pre- 
sented, the  demand  had  become  a  debt  by 
being  converted  into  judgment.  Cranch  v. 
Gridley,  5  Hill,  250. 

9.  A  verdict  or  report  of  referees  ob- 
tained by  a  plaintiff  in  an  action  for  a  tort, 
merely  liquidates  the  damages,  but  the  na- 
ture of  demand  remains  unchaiiged  Until 
judgment  is  perfected.     Id. 

10.  Suit  for  by  bankrupt  or  his 
assignee.  A  bankrupt  can,  after  his 
bankruptcy,  maintain  in  his  own  name  a 
suit  for  a  wrong  done,  brought  before  he 


was  declared  a  bankrupt,  unless  his  assig- 
nee should  interpose  an  objection.  And  if 
there  has  been  an  equitable  assignment  of 
the  cause  of  action  before  the  bankruptcy, 
the  suit  may  be  prosecuted  afterwards  in  the 
name  of  the  bankrupt,  for  the  benefit  of  the 
party  in  interest.  Sawtelle  v.  Rollins,  23 
Maine  B.  196. 

11.  Unliquidated  damages  for 
not  discharged.  An  unliquidated  claim 
for  damages  arising  out  of  a  tortious  act,  is 
not  to  be  regarded  as  a  debt  within  the  pro- 
visions of  the  statutes  authorizing  the  dis- 
charge of  insolvent  debtors.  Ziner  v.  Ritte- 
man,  2  Ahh.  N.  S.  261. 


TRADE. 

1 .  Legality  of  trade  immaterial.  Saun- 
derson  v.  Rowles,  4  Burr,  2066  ;  Martin  v. 
Nightingale,  11  Moore,  305.     (Eng.) 

2.  Assignee.  A  trade  assignee  under 
a  fiat  is  not  personally  liable  to  the  mes- 
senger for  work  done  in  his  time,  unless 
there  is  either  an  express  contract  or  an  ex- 
press employment  of  the  messenger  by  the 
trade  assignee.  Stubbs  v.  Troynand,  7  C. 
B.,  N.  S.  719;  30  L.  J.,  C.  P.  S.  (Eng.) 

3.  The  trade  assignee  in  insolvency  was 
not  liable  under  the  5  &  6  Vict.  c.  116,  and 
7  &  8  Vict.  c.  96,  s.  4,  as  such,  to  pay  for 
the  messenger's  charge  for  keeping  posses- 
sion of  the  insolvent's  goods  under  the  peti- 
tion. Hamber  v.  Hall,  10  C.  B.  780  ;  15 
Jm.  682 ;  20  L.  J.,  C.  P.  157.     (Eng.) 

4.  Carried  on  under  wHl.  A  testa- 
tor directed  that  it  should  be  lawful  for  his 
wife  to  retain  in  her  hands,  and  employ  any 
sum  not  exceeding  6,000^.  in  carrying  on  the 
trades  in  which  he  might  be  engaged  at  his 
decease,  and  he  appointed  his  wife  and  son 
executrix  and  executor.  The  widow  carried 
on  the  testator's  trade,  taking  the  son  into 
partnership,  and  the  moneys  received  were 
placed  with  the  bankers  to  their  joint  stock. 
Held,  on  their  bankruptcy,  that  the  employ- 
ment of  6,0002.  of  the  assets  in  the  trade  so 
carried  on  was  authorized  by  the  will,  and 
gave  no  right  of  proof  in  competition  with 
other  creditors,  and  that  the  circumstances 
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of  the  son  being  taken  into  partnership 
made  no  difference.  Ex  parte  Butterfleld, 
De  Gex,  570 ;  11  Jur.  955  ;  17  L.  J., 
Bank.  10.     (Eng.) 

5.  Party  ceasing  to.  A  man  who  has 
retired  from  business  may  become  a  bank- 
rupt in  respect  of  debts  contracted  during 
the  period  of  his  trading.  Willoughby  v. 
Thornton,  I  Selw.  N.  P.n&;  S.  P.,  Doe 
d.  Barnard  v.  Lawrence,  2  C.  S  P.  134 ; 
Dawe  V.  Holdsworth,  Peake,  64 ;  ex  parte 
Dewdney,  15  Ves.  495.     (Eng.) 

6.  So,  if  a  trader  ceases  to  manufacture, 
but  still  continues  to  solicit  orders  and  exe- 
cute them,  and  holds  himself  out  to  the  world 
as  capable  of  executing  tfaem.  Wharam  v. 
Routledge,  5.BsiJ.  235.     (Eng.) 

7.  A  person  who  had  formerly  taken  ii5 
goods  on  pledge,  and  had  ceased  to  do  so, 
but  continued  to  seU  the  unredeemed  pledges, 
is  still  a  trader  as  a  pawnbroker.  Bawhu- 
son  V.  Pearson,  5  B.  <&  A.  124.     (Eng.) 

8.  Whether  or  not  a  trader  has  ceased 
liis  trading  does  not  depend  upon  the  mere 
discontinuance  of  it,  or  the  absence  of  any 
specific  act  of  trading,  but  whether  there  is 
an  intention  to  exercise  or  resume  it,  and 
that  is  a  question  for  a  jury.  Ex  parte 
Patterson,  1  Bose,  402;  S.  P.  ex  parte 
Cundy,  2  Bose,  357  ;  Dance  v.  Wyatt,  4  M. 
<&  P.  201. 

9.  Where  a  party  having  manufactured 
goods  for  sale,  discontinues  the  sale  almost 
entirely,  and  uses  all  his  produce  himself, 
but  occasionally  allows  parties  applying  to 
have  small  quantities  on  payment,  it  is  a 
question  for  the  jury  whether  the  sales  are 
within  the  intention  of  continuing  trade,  or 
for  the  accommodation  of  the  applicants,  and 
in  the  latter  case  he  ceases  to  be  a  trader. 
Paul  V.  Bowling,  M.  &  M.  263  ;  3  (7.  <& 
P.  500.    (Eng.) 


TRADER. 

1.  An  annuity  given  by  will  to  a  trader, 
and  payable  to  him  on  his  own  separate  re- 
ceipt alone,  and  to  cease  immediately  upon 
alienation  does  not  pass  by  the  assignment. 


as  by  that  act  it  ceased.     Dommett  v.  Bed- 
ford, 6  T.  B.648;  3  Ves.,  Jur.  149.   (Eng.) 

2.  Money  given  by  a  father,  who  is  a 
trader,  to  his  son,  to  advance  in  a  partner- 
ship trading  concern,  was  not  within  1  Jac. 
1,  c.  15,  s.  5,  and  could  not  be  recovered 
from  the  son  by  the  assignees  of  the  father, 
who  afterwards  became  bankrupt.  Ken- 
sington V.  Chantler,  2  M.  &  S.  36.    (Eng.) 

3.  If  a  lease  to  a  trader  contains  a  pro- 
viso that  it  shall  be  void  if  he  becomes  bank- 
rupt, the  term  does  not  pass  to  his  assignees 
but  determine  altogether  upon  that  event 
taking  place.  Roe  d.  Hunter  v.  Ualliers,  2 
T.  B.  133.     (Eng.) 

4.  A  trader  as  well  as  a  merchant  or 
banker,  who  gives  notes  in  the  course  of  his 
business,  and  fails  to  pay  the  same  within 
fourteen  days  after  maturity  cannot  set  up 
the  claim  that  he  has  ceased  to  be  a  trader 
before  the  notes  became  due,  as  that  would 
be  no  defence  against  bankruptcy.  Davis 
et  al.  V.  Armstrong,  3  i^.  B.  B.  7. 

5.  Absenting  himself.  A  trader  in 
embarrassed  circumstances,  absented  him- 
self from  his  house  from  the  16th  of  Febru- 
ary, till  the  9th  of  March.  Upon  an  issue 
whether  he  had  committed  an  act  of  bank- 
ruptcy on  or  before  the  5th  of  March,  two 
letters  written  by  him  on  the  16th  of  Janu- 
ary preceding,  asking  for  time  on  two  bills 
of  exchange,  payable  by  him  in  February, 
were  receivable  to  show  the  motive  of  his 
absence.  Smith  v.  Cramer,  1  Scott,  541;  1 
Bing.,  N.  C.  1;  1  Hodges,  124.     (Eng.) 

6.  Declarations  of.  The  declara- 
tions of  a  trader,  made  shortly  after  an 
absence,  are  not  admissible  to  prove  such  an 
act  of  bankruptcy.  Lees  v.  Martin,  1  M.  & 
B.  210.     (Eng.) 

7.  Definition  of.  The  commercial 
definition  of  a  trader  is  one  who  makes  it 
his  business  to  buy  merchandise  or  things, 
ordinarily  the  subject  of  commerce  and 
traffic.  In  re  Cowles,  N.  B.  B.  42;  s.  c.  ] 
W.  Jur.  367. 

8.  Insolvency  of.     A  trader  is  in 
solvent  when  he  cannot  pay  his  debts  in  the 
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ordinary  course  of  trade  and  business.  Wil- 
son V.  Brinckman,  2  N.  B.  JR.  149  ;  s.  c.  1 
C  L.  N.  193. 

9.  Insolvency,  within  the  meaning  of  the 
U.  S.  bankrupt  act  of  1867,  when  applied  to 
traders,  means  inability  to  pay  debts  in  the 
ordinary  course  of  business,  as  persons  car- 
rying on  trade  usually  do.  Merchants'  Na- 
tional Bank  of  Hastings  v.  Truax,  (lUinn.) 
1  N.  B.  B.  146. 

10.  Irish.  The  time  of  a  "  tradei-'s  re- 
siding or  carrying  on  businees  in  Ireland," 
within  20  and  21  Vict.  c.  607,  s.  31,  means 
the  time  of  presenting  the  petition.  In  re 
Sanderson,  11  Jur.,  Chanc.  jB.421.  (Eng.) 

1 1.  The  Irish  court  has  exclusive  juris- 
diction over  such  trader,  though  he  owes 
debts  contracted  in  England  while  he  was  re- 
siding and  trading  there.    Id.     (Eng.) 

12.  "Who  is  and  who  is  not.  A 
trader  is  one  who  makes  it  his  business  to 
buy  merchandise  or  things  ordinarily  the 
subjects  of  commerce  and  trafSc.  In  re 
Cowles,  1  N.  B.  B.  42. 

13.  A  person  dealing  in  shares  of  a  joint 
stock  company,  but  not  as  a  general  broker, 
is  not  a  trader  within  the  meaning  of  the 
English  bankrupt  laws.  In  re  Cleland,  36 
L.  J.,  Bank.  33  ;  2  i.  B.,  Ch.  466  ;  15  N. 
B.  681 ;  16  L.  T.,  N.  8.  403.    (Eng.) 

14.  A  person  who  works  a  slate  quarry 
in  the  ordinary  way,  upon  lease  from  the 
owner,  is  not  a  trader  within  the  meaning 
of  the  bankrupt  laws  j  and  purchasing  a 
stock  of  tools  and  materials  and  selling  them 
again  to  the  quarrymen,  which  appears  to 
be  the  custom  in  the  quarries,  does  not  con- 
stitute a  trading  on  the  part  of  such  a  per- 
son. In  re  Cleland,  36  L.  J.,  Bank.  33 ;  2 
i.  B.,  Ch.  466 ;  15  W.  B.  681;  16  L.  T., 
N.S.AOS.    (Eng.) 

15.  An  assignment  by  a  trader  of  all  his 
property  to  secure  a  present  advance  is  not 
necessarily  fraudulent  and  an  act  of  bank- 
ruptcy, unless  the  lender  knew  that  the  ob- 
ject of  the  loan  was  to  defeat  and  delay 
creditors ;  and  the  law  does  not  impose  on 
the  lender  the  obligation  of  showing  the 


bona  fides  of  the  loan.  In  re  Colemere,  1 
L.  B.,  Ch.  128 ;  12  Jur.,  N.  S.  38 ;  35  L. 
J.,  Bank.  8 ;  13  i.  T.,  N.  S.  621.    (Eng.) 


TRADIN&. 

1.  The  trading  out  of  any  district  will 
support  an  adjudication  in  the  district.  In 
re  Cleland,  36  L.  J.,  Bank.  33;  2  i.  B., 
Ch.  466  ;  15  W.  B.  681 ;  16  L.  T.,  N.  S. 
403.    (Eng.) 

2.  Trading  need  not  continue  till  bank- 
ruptcy. Anon.  1  Vent.  5  ;  Willoughby  v. 
Thornton,  1  Sel.  U.  P.  175 ;  Doe  v.  Law- 
rence, 2C.d:P.  134.     (Eng.) 

3.  By  means  of  fictitious  capital. 
When  a  trader  raised  money  by  discounting 
accommodation  bills,  but  did  not  negotiate 
the  bills  in  the  course  of  his  trade,  this  was 
not  trading  by  means  of  fictitious  capital, 
within  sec.  159  of  the  English  bankruptcy 
act  of  1861.  Ex  parte  Harrison,  in  re 
Baillie,  2  L.  B.,  Ch.  195.     (Eng.) 

4.  Illegal.  A  smuggler  dealing  in  con- 
traband goods  by  buying  and  selling  is  a 
trader,  and  therefore  liable  to  a  commission, 
although  such  buying  and  selling  are  illegal. 
Cobb  V.  Symonds,  1  D.  (^  B.  Ill ;  5  B.  S 
H.  516.     (Eng.) 

5.  A  trader  may  be  a  bankrupt  although 
he  may  not  have  taken  out  a  license  neces- 
sary to  legalize  his  trade.  Sanderson  v. 
Bowles,  4  Burr,  2064.    (Eng.) 

6.  But  a  buying  in  connection  with 
others,  to  carry  on  a  system  of  fraud,  is  not 
a  trading.  Milliken  v.  Brandon,  \  G.  S  P. 
380.    (Eng.) 

7.  Proof  of.  A  flat  issued  on  the  7th 
of  March,  1842,  and  in  an  action  by  the  as- 
signee, for  goods  pledged  by  the  bankrupt 
on  the  28th  of  February,  the  trading  was  dis- 
puted. The  bankrupt  was  a  boarding-house 
keeper,  and  sold  wine  to  her  boarders.  Held, 
that  a  paper  in  the  handwriting  of  the  bank- 
rupt, purporting  to  be  an  account  between 
her  and  one  of  her  boarders,  from  December, 
1840,  to  May,  1841,  w^s  not  receivable  to 
prove  the  trading,  unless  it  could  be  shown 
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to  have  been  written  before  the  baxikrnptcy. 
Gibson  v.  King,  G.  &  M.  458.     (Epg.) 

8.  Held,  also,  that  a  book  containing  ac- 
counts between  the  bankrupt  and  one  of  her 
boarders,  of  dates  all  antecedent  to  the  bank- 
ruptcy, and  to  which  the  word  "  settled  " 
was  added  in  the  bankrupt's  handwriting, 
was  also  not  receivable,  unless  it  was  shewn 
that  the  entries  were  written  before  the 
bankruptcy.    7t?. 

9.  A.  carries  on  trade  in  a  colony,  and 
there  becomes  insolvent.  His  estate  was 
distributed  according  to  the  laws  there  in 
force,  but  he  never  obtained  a  legal  discharge, 
(similar  to  a  certificate.)  He  afterwards 
came  to  reside  in  England,  but  carried  on  no 
trade  or  business.  Held,  he  was  not  a  tra- 
der. Ex  parte  Frith,  1  Forb.  N.  B.  233. 
(Eng.) 

10.  The  declarations  of  a  bankrupt  to  a 
party  with  whom  he  is  dealing,  respectiDg 
his  transactions  in  trade,  are  not  evidence  to 
prove  the  trading  of  such  bankrupt.  Brin- 
ley  V.  King,  C.  &  P.  646 ;  8.  P.,  nom. 
Bromley  v.  King,  B.  &  M.  228,  Best.  (Eng.) 

1 1.  But  declarations  madie  by  a  party,  of 
his  olgeot  in  buying  a  particular  article,  are 
admissible  in  evidence  to  prove  his  intentions, 
and  whpthet  he  thereby  became  a  trader. 
Tale  V.  Half  knight,  3  siarh,,  56.    (Eng.) 

ISi  An  acknowledgment  by  a  person 
that  he  was  in  partnership  with  another  as 
a  trader,  who,  afterwards  became  bankrupt, 
is  sufficient  to  constitute  a  trading,  although, 
no  acts  of  buying  or  selling  were  proved  to 
have  taken  place  during  the  partnership. 
Parker  v.  Parker,  3  Jfoore,  226 ;,  1 JB.  <fe  B. 
9.    (Eng.) 

13.  "Whether  a  man  is  a  trader  within 
the  bankrupt  law  is  a  question  of  law,  and 
not  of  fact.  Hankey  v.  Jones,  Gowg.  752. 
(Eng.), 

14.  A  trading  to  support  a  commission 
depends  not  upon  the  quantity  but  upon  the 
intention ;  ftnd  it  is  a  question  for  a  jury 
whether  there  is  enough  to  evidence  that  in- 
tention. Ex  pa/rte  Maginni3>  1,  Bose,  84; 
8.  P.,  Patman  v.  Vaughan,  1  T.  B.  572, 
(Eng.)  I 


1 5.  Beqnisites  of  trading  in  Eng- 
l?ind.  t)ne  who  has  traded  in  England, 
whether  native,  denizen,  or  alien,  though 
never  a  resident  trader  in  England,  but  comes 
over  here  occasionally,  and  commits  an  act 
of  bankruptcy,  is  an  object  of  the  bankrupt 
laws.  Alexander  v.  Vaughan,  Cowp-  398 
See  ex  parte  Smith,  Cowp.  402.    (Eng.) 

1 6.  A  person  residing  in  the  Isle  of  Man, 
but  coming  from  time  to  time  to  this  coun- 
try, and  buying  goods  here,  which  were  af- 
terwards sold  i«  that  island,  is  a  trader 
against  whom  a  commission  of  bankruptcy 
inay  issue  in  this  country,  although  he  only 
bought  and  never  sold  anygoods  here.  Al- 
len «.  Cannon,  4  JS.  <&  4.  418.     (Eng.) 

17.  A  person  residing  in  India,  and  tra- 
ding there,  and  in  the  course  of  that  trading 
drawing  bills  upon  England  for  the  value  of 
other  bills  sent  thither,  upon  which  he  got  a 
profit  by  the  exchange,  and  in  the  course  of 
that  sort  of  dealing  contracting  debts  in  Eng 
land,  is  a  trader.  Ingliss  v.  Grant,  5  T.  B 
530.     (Eng.) 

18.  A  trader  in  London  purchases  goodb 
to  be  sold  by  A.  &  B.,  partners  in  trade  in 
Dublin,  and  charges  them  to  A.  &  B.  at 
prime  cost;  this  creates  a  debt  due  ftom  B. 
in  England,  and  makes  him  a  trader  here. 
Williams  I).  Nunn,  1  Taunt.  270;  1  Gamp. 
152.    (Eng.) 

19.  "What  is  not.  A.,  in  conjunction 
with  T.,  took  a  lease  of  salt  works  and  brine 
pits,  for  the  purpose  of  manufacturing  and 
selling  salt,  which  was  made  by  them  chief- 
ly from  the  springs  and  rock  salt  upon  the 
premises  demised;  but  some  of  the  brine 
they  obtained  by  channels  from  adjoining 
premises.  Held,  that  this  was  not  a  trading 
as  a  workmanship  of  goods  and  commodities 
within  6  Geo.  4,  c.  16,  s.  2.  Ex  parte  At- 
kinson, 1  Mont,  B.  i&  B.  300.    (Eng.) 


TRANSCRIPTS. 

1.  Transcripts  of  judgments  filed  in  the 
ofBce  of  the  clerk  of  the  county  where  the 
debtor  resides  before  the  filing  of  a  petition 
by  bankrupt  are  valid,  and  if  the  sale  of 
the  personal  property  does  not  realize  enough 
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to  pay  the  judgments,  the  execution  will 
continue  a  lien  on  the  bankrupt's  real  estate. 
In  re  Smith  et  al.  (S.  D.  N.  T.)  1  N.  B. 
M.  169.  Citing  Oresson  v.  Stone,  17  Johns. 
116 ;  Van  Winkle  v-  Udall,  1  Hill,  559. 


TRANSFER    OF    PROCEED- 
INGS. 

1.  From  one  register  to  another. 
Bankruptcy  proceedings  may  be  transferred 
from  one  register  to  another  by  the  court  if 
it  appear  that  the  register  to  vhom  the  pro- 
ceedings have  been  referred  has  improperly 
interfered  in  the  choice  of  an  assignee.  In 
re  Smith,  N.  B.  B.  Sup.  xlvi;  s.  c.  2  Bt. 
113. 


TRANSFER     AND     CONVEY- 
ANCES. 

1.  Fraudulent.  The  word  "fraudu- 
lent "  applies  to  each  of  the  words  gift,  de- 
livery and  transfer.  Cook  v.  Caldecott,  4  C. 
S  P.  315;  M.  &  M.  522.    (Eng.) 

3.  The  word  "  delivery  "  is  of  very  gen- 
eral signification ;  but,  being  connected  with 
the  words  "  gift  or  transfer,"  it  seems  that 
in  interpretation,  it  must  be  confined  to 
transactions  of  the  same  nature.  Cotton  v. 
James,  M.  <&  M.  373;  3  C.  <&  P.  505. 
(Eng.) 

3.  Where,  on  the  eve  of  bankruptcy,  the 
bankrupt,  upon  being  pressed  for  payment 
by  a  creditor,  executed  to  him  an  assign- 
ment of  so  much  of  his  estate  and  effects  as 
to  render  it  impossible  for  him  to  continue 
carrying  on  his  trade,  constitutes  an  act  of 
bankruptcy,  and  is  void  as  against  the  gen- 
rai  body  of  his  creditors.  Exjparte  Bailey, 
3  De  &.,  Mac.  S  G.  534;  17  Jw.  475  ;  22 
L.  J.,  Bank.  45.    (Eng.) 

4.  Of  real  estate.  Where  a  petitioning 
creditor  alleges  in  his  petition  as  an  act  of 
bankruptcy  that  on  the  29th  day  of  October, 
1870,  the  debtor  made  certain  transfers  of 
real  and  personal  property  with  intent  to  de- 
lay his  creditors,  and  the  debtor  in  his  an- 
swer (which  was  supported  by  the  proof) 


showed  that  ths  transfers  were  by  way  of 
mortgages ;  that  both  mortgages  were  given 
to  secure  the  same  sum  (81,080)  borro\ved 
by  the  debtor  on  the  29th  day  of  October, 
1870,  from  the  mortgagee  in  order  to  relieve 
the  debtor's  stock  m  business  from  a  con- 
tested attachment  and  thus  enable  the  debt- 
or to  go  on  in  his  business  of  manufactur- 
ing shingles ;  that  the  loan  was  specifically 
to  settle  this  attachment  suit  and  also'  to 
pay  the  only  overdue  paper  of  the  debtor 
known  by  the  mortgagee  to  be  outstanding 
except  only  such  secured  paper  as  the  mort- 
gagee already  had.  Held,  that  as  the  mort- 
gages were  based  upon  a  present  considera- 
tion and  were  neither  given  nor  received 
with  any  intent  to  delay  creditors  they  did 
not  constitute  an  act  of  bankruptcy.  Peti- 
tion dismissed  at  cost  of  petitioning  credit- 
ors. In  re  Sanford,  (iris.)  5  JIV.  B.  B. 

5.  "Within  four  months  not  void 
if  in  pursuance  to  previous  agree- 
ment. Where  a  transfer  of  real  estate  is 
made  in  pursuance  to  a  verbal  agreement 
for  the  purpose  of  liquidating  a  debt,  if 
there  was  no  circumstance  to  impeach  it  as 
an  intended  fraud  on  the  bankrupt  act,  and 
when  the  parties  were  acting  on  good  faith, 
even  though  the  transfer  was  made  within 
four  months  of  the  bankruptcy  proceedings, 
the  same  will  be  sustained,  and  an  applica- 
tion of  an  assignee  to  set  the  deed  aside  dis- 
missed.   In  re  Wood  (TewM.)  5  N.B.B.  421 . 


TRESPASS. 

1.  Not  affected  by  discharge.  A 
cause  of  action  on  trespass  is  not  affected 
by  a  discharge  in  bankruptcy  even  though  a 
verdict  had  been  rendered  before  the  pre- 
sentment of  the  petition  to  be  declared  a 
bankrupt.  Kellogg  v.  Schuyler,  2  Denio,  73. 

2.  By  marshal.  There  is  nothing  in 
the  mere  fact  that  a  writ  issued  from  a  fed- 
eral court  to  estop  an  action  in  a  state  court 
against  a  marshal  "  in  trespass  to  his  own 
tort "  for  making  a  levy  upon  property  not 
liable  to  the  writ,  belonging  to  a  person 
against  whom  the  writ  did  not  run.  Buck 
v..  Colbath,  3  Wall,  334. 
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TRIAL  Br  JURY— TRUST  DEEDS. 


TRIAL    BY    JURY. 

1 .  A  trial  by  jury  will  not  be  granted 
'Unless    the  respondents   deny  their  insol- 
vency.   In  re  Grady,  3  N.  B.  B.  54. 

2.  Demand  for.  In  involuntary  bank- 
ruptcy a  response  to  the  rule  to  show  cause 
which  denies  the  acts  of  bankruptcy 
charged  in  the  petition,  and  a  demand  for. 
trial  by  jury  is  sufficient  without  a  formal 
answer  to  the  petition.  In  re  Phelps, 
CMinnOiN.B.B.  22. 


TROVER. 

1 .  Where  the  bankrupts  had  knowledge 
of  facts  sufficient  to  bring  home  to  the 
minds  of  reasonable  men  knowledge  of  their 
insolvency,  they  (the  bankrupts)  must  be 
held  to  have  had  that  knowledge,  and  the 
mortgaging  and  transfer  to  a  creditor  with 
knowledge  of  those  facts  of  their  stock  of 
goods,  is  in  fraud  of  the  U.  S.  bankrupt  act 
of  1867,  and  an  assignee  in  bankruptcy  can 
maintain  an  action  of  trover  to  recover  the 
value  of  the  property.  Kison  v.  Knapp,  4 
JV.  B.  M.  114 ;  citing  Merchants'  National 
Bank  of  Hastings  v.  Truax,  1  N.  B.  B.  146. 


TRUST. 

1 .  Bill  in  equity  by  ward.  If  the 
guardian  of  a  minor  does  not  settle  his  ac- 
counts upon  his  ward's  coming  of  age,  and 
then  being  largely  indebted  to  him  and  being 
insolvent,  executes  to  him  in  the  presence 
of  an  attesting  witness  and  with  the  inten- 
tion to  set  it  apart  as  the  property  of  the 
ward,  an  assignment  of  a  mortgage  of  real 
estate  made  to  secure  a  less  sum  than  his  in- 
debtedness to  his  ward,  and  retains  posses- 
sion thereof  until  after  the  institution  of 
proceedings  in  insolvency  by  him  more  than 
a  year  afterwards,  when  the  same  is  taken 
by  the  assignee  in  insolvency,  the  ward  may 
maintain  a  bill  in  equity  against  such  assig- 
nee in  insolvency,  to  compel  the  delivery  of 
the  assignment  of  the  mortgage  to  him,  al- 
though he  was  ignorant  of  its  existence  un- 
til after  the  commencement  of  the  proceed- 
ings in  insolvency.  Leron  v.  Wilmarth,  9 
Allen,  {Mass.')  382. 


TRUST   DEEDS. 

1.  Registration  of.  The  registration 
of  trust  deeds  under  24  and  25  Vict.  c.  134, 
ss.  192,  194,  although  in  practice  performed 
by  the  same  officer,  are  distinct  and  have 
different  operations;  and  where,  for  the 
want  of  the  papers  required  by  the  orders, 
registration  under  the  former  section  had 
been  refused  by  the  officer,  and  the  appli- 
cant had  registered  the  deed  under  s.  194. 
Held,  that  the  registration  did  not  prevent 
the  deed,  which  was  an  assignment  of  all 
the  debtor's  property,  from  being  an  act  of 
bankruptcy.  Exparte  Morgan,  1  De  (?.,  /. 
c&S.  288.     (Bng.) 

2.  Deed  purporting  to  assign  all  a  debtor's 
property  for  the  benefit  of  his  creditors,  if 
unstamped,  cannot  be  relied  on  as  an  act  of 
bankruptcy.  Ex  parte  Potter,  11  Jv/r.,  N. 
S.  49 ;  34  £.  J.,  Bank.  46 ;  13  W.  B.  189 ; 
1  L.  T.,  N.  S.  435.    (Eng.) 

3.  Sale  Tinder.  In  a  sale  under  a  trust 
deed  the  proceeds  will  be  applied  by  the 
bankrupt  court  to  the  payment  of  the  second 
debt,  and  if  there  be  a  surplus,  said  surplus 
will  form  part  of  the  general  assets  for  dis- 
tribution among  the  general  creditors.  In  case 
of  a  deficiency  the  second  creditor  will  be,  for 
that  deficiency,  a  general  creditor,  to  share 
pro  rata  in  the  distribution  of  the  genera) 
assets.    In  re  Ruehl,  (Jfo.)  2  2V".  B.  B.  175 

4.  A  creditor  of  a  bankrupt  holding  secu- 
rity by  a  deed  of  trust  or  mortgage,  cannot 
enforce  his  security  after  the  commencement 
of  proceedings  in  bankruptcy  until  he  first 
prove  his  debt  and  receive  permission  of  the 
court.  If  he  proceed  without  authority  of 
court  the  sale  will  be  invalid  and  will  be  set 
aside,  or  upon  application  for  good  cause  the 
court  may  confirm  the  sale  upon  terms  after 
the  debt  is  properly  proved.  In  re  Lee,  as- 
signee, {Mo.)  3  JV.  B.  B.  53. 

5.  A  creditor  of  a  bankrupt  holding  the 
security  of  a  deed  of  trust  in  the  nature  of 
a  mortgage  with  a  power  of  sale,  in  a  third 
party  as  trustee,  njust  prove  his  debt  as  a 
creditor  holding  a  security  and  obtain  the 
permission  of  the  court  to  have  the  security 
sold.    If  he  direct  a  sale  without  this  per- 
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mission,  the  court,  upon  application  of  the 
assignee,  will  set  aside  the  sale.  Davis  v. 
Bittel,  (Mo.)  2  N.  B.  B.  125. 


TRUST  FUNDS. 

1.  Right  to  recover  not  affected 
by  discharge.  The  plaintiff,  resident  in 
Ireland,  drew  a  bill  of  exchange  in  favor  of 
the  defendant,  resident  in  New  York,  for 
money,  to  be  employed  in  building  a  vessel 
and  prosecuting  a  particular  adventure,  pur- 
suant to  a  previous  agreement.  The  defend- 
ant received  the  bill  May  27,  1813,  and  the 
money  was  paid  to  him  upon  it  July  29, 
1818.  The  defendant  built  the  vessel,  but 
employed  her  in  a  different  adventure  from 
the  one  agreed  on.  On  the  22d  June,  1818, 
he  petitioned  for  his  discharge  vmder  the  act 
for  giving  relief  in  cases  of  insolvency  (1  ij. 
L.  460),  which  was  granted,  his  property 
being  assigned,  etc.,  on  the  12th  August, 
1818.  Held,  that  the  money  was  recovera- 
ble as  money  had  and  received  to  the  plain- 
tiff's use ;  and  the  debt  (not  accruing  till 
after  the  defendant  petitioned)  was  not  af- 
fected by  the  discharge.  McNeilly  v.  Rich- 
ardson, 4  Cowen,  607. 


TRUST  MONEY. 

1.  Trust  money  is  not  entitled  to  any 
special  preference  when  the  banker  with 
whom  such  money  was  deposited  becomes 
insolvent,  and  where  the  trustee  of  the 
fund  by  collusion  with  the  banker  obtains  a 
preference  over  the  other  creditors ;  having 
reasonable  cause  to  believe  that  the  banker 
was  insolvent  the  trustee  will  be  obliged  to 
refund  the  amount  thus  secured  although  a 
part  of  it  may  have  been  spent  in  litigation. 
Street  v.  Dawson.  (Md.)  4  N.  B.  B.  60. 


TRUST  PROPERTY. 

1 .  Property  held  in  trust  does  not  pass 
to  the  assignee  by  the  proceedings  in  bank- 
ruptcy. When,  however,  the  trust  prop- 
erty does  not  remain  in  specie  but  has  been 
mf\de  way  with  by  the  trustee  the  cestui 
que  trusts  have  no  longer  a  specific  remedy 


against  the  e0ate  and  must  come  in  pari 
passu  with  the  other  creditors.    In  re  Jane 
way,  (iV.  J.)  4  N.  B.  B.  26 ;  citing  Kip  v 
Bank  of  N.  Y.  10  Johnson,  65. 


TRUSTEE. 

1.  Accounting  by.  The  trustee  un 
der  an  assignment  of  land  which  is  declared 
fraudulent  at  the  suit  of  a  creditor,  is  not 
bound  to  account  for  rents  received  and  ap- 
plied according  to  the  terms  of  the  trust  be- 
fore the  commencement  of  the  suit,  or  the 
attaching  of  any  specific  lien  on  the  lands. 
Columb  et  al.  v.  Read  et  al.  10  Smith,  24 
(N.  J.)  505. 

3.  Appointment  of.  Where  three- 
fourths  in  value  of  the  creditors  who  have 
proved  their  debts  designate  the  trustee  and 
the  committee,  and  it  does  not  appear  that 
they  are  acting  in  the  interest  of  the  bank- 
rupt, their  choice  will  be  sustained.  The 
claim  of  any  creditor  may  be  investigated 
under  section  22  of  the  U.  S.  bankrupt  act 
of  1867,  and  the  examination  of  any  person 
had  under  section  26  of  said  act,  notwith- 
standing the  appointment  of  a  trustee  and 
the  assignment  of  the  estate  to  him.  In  re 
Quin,  (S.  B.  N.  r.)  4  N.  B.  B.  145. 

3.  Bond  of.  The  trustee  of  an  insol- 
vent debtor  cannot  maintain  an  action,  in 
right  of  the  insolvent,  without  having  first 
given  bond.  A  bond  executed  with  secu- 
rity, and  filed  upon  the  trial  of  the  cause  is 
not  sufficient.  Immel  v.  Stoerer,  1  B.,  P. 
&  W.,  Pa.  B.  262. 

4.  Where  creditors  of  a  bankrupt  had 
adopted  a  resolution  appointing  trustees  un- 
der section  43  of  the  U.  S.  bankrupt  act  of 
1874,  the  confirmation  of  which  was  opposed 
the  court  decided  that  the  parties  desir- 
ing the  confirmation  of  the  resolution  were 
the  moving  parties,  and  should  send  them 
papers  on  the  opposing  parties  that  they 
might  answer  them.  In  re  American 
Waterproof  Cloth  Company,  {E.  JD.  N.  Y.) 
3  N.  B.  B.  74. 

5.  In  insolvency.  Trustees  in  insol- 
vency are  clothed  with  all  the  power  of  the 
creditors  of  the  insolvent,  for  the  purpose  of 
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setting  aside  a  fraudulent  con^yance  or  aB- 
signment.  Tamsv.  Bullitt,  85  Perm,  JR.  308. 

6.  Another  branch  of  the  cases  arising 
under  the  Mexican  Company  of  Baltimore, 
formed  in  1816.  This  court  decided  in  17th 
Howard,  274,  that  the  interest  in  one  of 
these  shares  did  not  pass  to  a  trustee  in  in- 
solvency in  1819,  the  contract  with  General 
Mina  having  been  declared  by  the  court  of 
appeals  of  Maryland,  to  be  utterly  null  and 
void,  so  that  no  intel-est  could  pass  to  the 
trustee  of  an  insolvent.  But  in  1824,  Mexico 
assumed  the  debt  as  one  of  national  obliga- 
tion, and  the  United  States  made  it  the  sub- 
ject of  negotiation,  until  it  was  finally  paid. 
A  second  insolvency  having  taken  place  in 
1829,  there  was  a  right  of  property  in  the 
insolvent,  which  was  capable  of  passing  to 
bis  trustee.  The  claim  of  the  latter  ig,  there- 
fore, better  than  that  of  the  administration 
of  the  insolvent.  Mayer,  trustee,  v.  "White 
adm.  (Z7.  S.  S.  Ot.)  24  How.  317,  referring 
toll  How.  529  ;  id.  Ill;  Mid.  610 j  17  id, 
234;  20  id.  535. 

7.  Not  qualified.  If  the  court  ap- 
point more  than  one  trustee  under  the  sec- 
ond section  of  the  act  of  26th  of  March  1814, 
and  only  one  give  bond  agreeably  to  the  3d 
section,  he  cannot  exercise  the  duties  of  his 
trust,  and  consequently  an  action  brought  by 
him  alone  cannot  be  maintained.  Park  v. 
Graham,  i  8.  <&  B.  Pa.  B.  549. 

8.  Of  insolvent,  "the  trustees  of  an  in- 
solvent debtor,  having  in  his  own  name  sued 
a  mortgage  given  to  the  insolvent,  obtained 
a  judgment  and  issued  a  scLfas.  thereupon 
by  virtue  of  which  the  sheriflF  sold  the  mort- 
gaged premises,  and  received  the  purchase 
money.  Held,  that  in  a  suit  brought  against 
the  sheriff  to  recover  the  money  from  him, 
he  cannot  set  up  as  a  defence,  that  the  trus- 
tee had  never  given  bond  as  required  by  the 
act  of  assembly.  Dean  v.  Patton,  1  P.  d 
W.,  Pa.  B.  437. 

9.  It  is  not  material  when  the  Appoint- 
ment of  a  trustee  of  an  insolvent  debtor  be 
made,  the  estate  of  the  insolvent  vests  in  the 
trustee  upon  his  being  duly  qualified,  whether 
the  appointment  be  made  at  the  date  dt  the 
discharge  or  years  afterwards.  Keating  v. 
Willams,  5  Watt^  Penn.  B.  382. 

10.  The  trustee  of  an  insolvent  debtor 


in  the  District  of  Columbia  represents  the 
creditors  of  the  insolvent  and  can  take  ad- 
vantage of  a  defect  in  a  mortgage,  of  which 
the  insolvent  himself  could  not.  Bank  of 
Alex.  1).  Herbert,  8  Craneh,  36. 

11.  Of  insolvent,  when  to  give 
bond.  The  trustees  of  an  insolvent  debtor 
cannot  sustain  an  action  in  right  of  the  in- 
solvent, without  having  first  given  bond. 
Nor  can  an  insolvent  debtor  who  has  made 
a  general  assignment  of  his  property,  main- 
tain suit  upon  a  cause  of  action  which  ac- 
crued previously  to  the  assignment.  Power 
V.  Hollman,  2  Watts'  Pa.  B.  218. 

12.  Report  of.  Where  an  application 
was  made  in  behalf  of  the  debtor  that  the 
trustees  be  laid  under  the  rule  to  report 
within  eight  days.  Held,  the  debtor  as  well 
as  his  creditors  has  an  interest  in  the  account 
to  be  rendered  by  his  trustees,  atid  is  equally 
entitled  with  them  to  demand  it.  It  is  there- 
fore ordered,  that  they  account  within  eight 
days  after  service  of  a  copy  of  this  rule.  In 
re  Cascadier,  Coleman's  Cmses,  116;  Cole- 
man &  Caines'  Cases^  117. 

13.  Sale  of  property.  The  insolvent 
law  of  1814  requires  that  the  estate  of  the 
debtor  should  be  sold  at  public  sale ;  a  pri- 
vate sale  of  land  by  a  trustee  within  this  act 
will  confer  no  title.  Eobins  v.  Bellas,  4 
Watts'  Pa.  B.  255. 

14.  When   liable    to    assignee. 

Where  an  assignment  by  a  debtor  of  all  his 
property  to  a  trustee  for  the  benefit  of  his 
creditors  is  avoided  by  one  of  the  creditors, 
the  trustee  is  liable  to  an  assignee  subse- 
quently appointed  under  proceedings  in  in- 
solvency for  all  the  property  and  the  proceeds 
thereof,  in  money  or  notes  in  his  hands,  and 
has  no  right  to  set  off  any  debt  due  him  from 
the  debtor,  nor  to  deduct  any  compensation 
for  his  own  services  in  executing  the  trust 
but  is  entitled  to  deduct  the  necessary  ex 
penses  of  collection.  Bartlett  v.  Bramhell 
3  Gray,  (Mass.')  257. 

15.  WhenUable  on  a  judgment- 
One  who  has  been  chargfed  as  the  trustee  of 
H.  by  a  judgment  in  the  trustee  process,  and 
has  paid  to  the  judgment  creditor,  on  exe- 
cution, the  sum  with  which  he  has  been  so 
charged,  will  not  be  protected  against  H.'s 
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assignee  in  insolvency,  if  the  first  publica- 
tion of  the  warrant  in  insolvency  against  H. 
■was  before  the  rendition  of  the  judgment  in 
the  trustee  process,  though  he  had  no  actual 
notice  of  H.'s  insolvency  until  after  payment. 
Butler  V.  Mullen,  100  Masg.  B.  453. 


TWQ-THIRD  ACT. 

1.  Discharge  under.  A  discharge 
under  insolvent  proceedings  commonly  called 
the  two-third  act,  is  personal  and  does  not 
operate  to  discharge  a  joint  obligor  with  the 
insolvent.  Therefore  where  the  plaintiff, 
the  owner  of  a  joint  judgment  against  the 
defendants,  obtained  for  a  partnership  debt, 
relinquishes  or  assigns  the  payment  to  the 
assignees  of  one  of  the  defendants,  by  peti- 
tion in  insolvent  proceedings  under  the  stat- 
ute, and  such  defendant  subsequently  ob- 
tained his  discharge  in  such  proceedings,  the 
plaintiff  cannot  afterwards  enforce  his  judg- 
ment against  such  insolvent.  Ellsworth  v. 
Caldwell,  27  How.  Pa.  B.  188. 

2.  But  such  proceedings  do  not  affect  the 
liability  of  the  other  joint  judgment  debtors, 
and  the  judgment  may  be  enforced  against 
them  notwithstanding  such  discharge  of  the 
co-defendant.  In  case,  however,  the  remain- 
ing defendant  should  subsequently  pay  the 
judgment^  they  could  enforce  contribution 
from  the  insolvent  defendant,  such  j  udgment 
creating  a  demancl  arising  after  discharge.  Id. 

3.  A  discharge  under  the  insolvent  laws 
of  this  state  (known  as  the  two-third  act) 
granted  to  a  citizen  of  this  state,  is  a  bar  to 
an  action  against  him  by  a.  citizen  of  another 
state,  upon  a  contract  made  in  that  state  to 
be  recalled  within  this  state..  (This  ap- 
pears to,  b©  adverse  to  the  case  of  Baldwin 
against  Hale,  and  cases  there  qited.  Uni- 
ted States  supremecourt.  A.  L.  Rev.  June, 
1864,  Clifpobd,  J.)  Pratt  v.  Chase,  1 
Bobt.  296. 


TWO  YEARS'  LIMITATION. 

1.  Where  a  suit  is  merely  to  collect  a 
debt,  or  enforce  payment  of  money  due  on  a 
contract,  and  the  plaintiff  does  not  claim  an 
interest  adverse  to  the  defendant  in  touching 
any  property  or  right  of  property  of  the 


bankrupts,  transferable  to  or  vested  in  the 
plaintiff,  as  their  assignee,  and  the  defendant 
does  not  claim  any  interest  adverse  to  the 
plaintiff  in  or  touching  any  such  property, 
the  defendant  claiming  no  ownership  or  title 
to  the  debt  or  contract  which  the  plaintiff  is 
seeking  to  enforce  against  the  defendant,  nor 
does  the  plaintiff  make  any  such  claim  of 
property  or  right  of  property  as  having  passed 
to  him  by  virtue  of  his  appointment  as  as- 
signee, nor  does  the  defendant  claim  any 
ownership  of  or  title  to  any  specific  property 
which  belonged  to  the  bankrupt.  The  limi- 
tation of  two  years  does  not  apply  to  this 
case,  but  only  to  such  controversies  of  which 
by  the  second  section  the  circuit  court  of  the 
district  has  concurrent  jurisdiction  with  the 
district  court  of  the  same  district.  Plea 
overruled.  Sedgwick,  assignee,  v.  Casey, 
iS.D.N.T.)5N.B.B. 

2.  The  limitation  of  two  years  contained 
in  the  8th  section  of  the  bankrupt  law  of 
1841,  has  no  reference  to  suits  growing  out 
of  the  dealings  of  the  assignee  with  the  es- 
tate after  it  comes  into  his  hands ;  it  only 
applies  to  suits  growing  out  of  disputes  in 
respect  of  property  and  right  of  property  of 
the  bankrupt  which  come  to  the  hands  of 
the  assignee,  and  to  which  adverse  claims 
existed  while  in  the  hands  of  the  bankrupt, 
and  before  the  assignment.  In  re  Conant, 
5B;!.  C.  C.  54. 


UNASCERTAINED  DAMAGES. 

1 .  If  any  bankrupt  shall  be  liable  for  un- 
liquidated damages  arising  out  of  any  con- 
tract or  promise,  or  on  account  of  any  goods 
or  chattels  wrongfully  taken,  converted,  or 
withheld',  the  court  may  cause  such  dam- 
ages to  be  assessed  in  such  mode  as  it  may 
deem  best,  and  the  sum  so  assured  may  be 
proved  against  the  estate.  No  debts  other 
than  those  above  specified  shall  be  proved 
or  allowed  against  the  estate..  SeeMcm  19, 
U.  S.  banhrt^^t  act,  1867.^ 


UNCLAIMED  DIVIDENDS. 

1.  At  their  bankers,  assignees  had  two 
accounts,  one  general  and  the  other  a  separ- 
ate account.    To  the  latter  account,  sums 
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of  a  corresponding  amount  to  that  required 
for  payment  of  dividends  declared  on  the 
bankrupt's  estate,  were  paid.  Dividends 
on  the  amount  of  the  debts  proved  had  been 
declared  to  the  extent  of  20s.  on  the  pound. 
Interest  accumulated  on  the  amount  stand- 
ing in  the  separate  account  for  unclaimed 
dividends.  It  was  held,  that  such  interest 
belonged  to  the  creditors  entitled  to  the 
dividends,  and  not  the  bankrupt.  Ex  parte 
Woodford,  Z  Be  G.  &  S.  666 ;  14  Jiw.  948 ; 
19  L.  J.,  Bank.  8.     (Eng.) 


UNCOLLECTABLE  CLAIMS. 

1.  If  at  any  time  there  shall  be  in  the 
hands  of  the  assignee  any  outstanding  debts 
or  other'  property,  due  or  belonging  to  the 
estate,  which  cannot  be  collected  and  re- 
ceived by  the  assignee  without  unreasonable 
or  inconvenient  delay  or  expense,  the  as- 
signee may  under  the  direction  of  the  court, 
sell  and  assign  such  debts  or  other  property 
in  such  manner  as  the  court  shall  order. 
Sec.  28  U.  S.  bankrupt  act,  1867. 


UNDERLETTING-, 

1 .  Where  assignees  of  a  bankrupt,  who 
was  possessed  of  a  term,  part  of  which  he 
had  underlet  to  another,  released  such  un- 
dertenant, and  on  being  afterwards  asked  by 
the  lessor  to  elect,  refused  to  take  the  origi- 
nal lease.  Held,  that  this  did  not  amount 
to  an  acceptance  by  them,  and  that  they  were 
not  liable,  as  assignees  of  the  term.  Hill  ». 
Dobie,  2  Moore,  342;  8  Tawnt.  325.  (Eng.) 

2.  No  forfeiture  of  lease.  A.  granted 
a  lease  to  B.,  which  contained  a  covenant 
that  B.,  his  executors  or  administrators 
(without  mentioning  assigns,)  should  not 
underlet  without  the  consent  of  the  lessor ; 
B.  became  bankrupt,  and  his  assignees  as- 
signed the  premises  to  C. ;  B.  obtained  his 
certificate,  and  0.  reassigned  the  premises 
to  him,  after  which  he  underlet  them  to  an- 
other person.  Held,  that  B.  having  been 
discharged  at  the  time  of  his  bankruptcy 
from  the  covenants  in  the  lease,  by  49  Geo. 
3,  c.  121,  s.  19,  the  underletting  by  him 
which  was  in  character  of  assignee,  was  no 


forfeiture  of  the  lease.  Doe  d.  Oheere  v. 
Smith,  1  Marsh,  359;  5  Taunt.  795;  2 
Rose,  280.    (Eng.) 


UNDIVrDED  MOIETY. 

1.  Where  the  mortgagor  and  mortgagee 
of  any  undivided  moiety,  and  the  owner  of 
the  other,  joined  in  a  demise  of  the  premises 
to  G.  for  twenty-one  years,  he  covenanting 
with  the  three  jointly  and  severally  to  pay 
(without  mentioning  to  whom)  the  reserved 
rent,  and  G.  entered  and  then  became  bank- 
rupt, and  his  assignees  accepted  the  lease, 
it  was  held,  that  the  assignees  were  liable 
in  an  action,  at  the  suit  of  the  three  lessors, 
for  rent  due  since  their  acceptance  of  the 
lease.  Magnay  v.  Edwards,  13  C.  B.  479 ; 
17  Jwr.  839 ;  22  L.  J.,  C.  P.  171.    (Eng.) 


UNFINISHED  CHATTELS. 

1 .  The  district  court  may  authorize  the 
assignee  to  expend  money  in  furnishing 
chattels  which  he  finds  in  an  incomplete 
and  unsaleable  condition.  Dwight  et  al.v. 
Ames,  2  2V.  B.iJ.  147. 


UNITED  STATES. 

1 .  Has  no  priority  over  partner- 
ship creditors.  The  United  States  has 
no  priority  over  partnership  creditors,  where 
it  holds  an  internal  revenue  bond,  the  con- 
ditions of  which  have  been  broken,  and 
which  is  signed  by  the  members  of  the 
bankrupt  firm  individually.  In  re  Webber 
et  al.  (^Ohio,)  %N.  B.  B.  183. 

2.  Lien  of.  The  United  States  have  no 
lien  on  the  real  estate  of  their  debtor  until 
suit  brought  or  a  notorious  insolvency  has 
taken  place.  The  United  States  v.  Hool, 
(tr.  S.  S.  at.')  3  Cranch,  73. 


U.  S.  COMMISSIONER. 

1 .  A  U.  S.  commissioner  may  take  proof 
of  debt  although  the  bankrupt  and  creditor 
both  reside  in  the  same  judicial  district.  In 
re  Sheppard,  (iV.  D.  N.  Y.)  1  N.  B.  B. 
115. 


UNITED  STATES  COURTS. 
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UNITED  STATES  COURTS. 

1.  Jurisdiction  over  insolvents. 
The  United  States  courts  have  exclusive 
jurisdiction  in  the  case  of  an  insolvent  deb- 
tor, whether  or  not  he  can  obtain  a  dis- 
charge in  bankruptcy.  Van  Nostrand  v.  Barr 
et  al.  {Md.')  2  N.  B.  B.  154;  citing  Sturgis 
V.  Crowninshield,  4  Wheat.  122 ;  Ogden  v. 
Saunders,  12  Wheat.  213 ;  ex  parte  Eames, 
2  Story,  512;  Larrabee  v.  Talbot,  5  Gill. 
426 ;  Commonwealth  v.  O'Hara,  N.  B.  M. 
Sup.  xix;  Langley  v.  Perry,  1.^.  B.  B.  155. 


UNITED  STATES    CIRCUIT 
COURT. 

1.  The  United  States  circuit  court  in 
some  cases  where  it  has  jurisdiction  of  the 
parties,  and  under  some  circumstances  acting 
as  a  court  of  equity,  may  interpose  to  re- 
quire a  citizen  of  its  district  to  do  or  forbear 
something  out  of  the  district.  In  re  Hazle- 
ton,  (_Mass.)  2  N.  B.  B.  12 ;  citing  Devon 
V.  Foster. 

2.  Jurisdiction  of.  Circuit  courts  with- 
in and  for  the  districts  where  the  proceedings 
in  bankruptcy  are  pending,  have  a  general 
superintendence  and  jurisdiction  of  all  cases 
and  questions  arising  under  the  bankrupt 
act,  "except  when  special  ,provisions  is 
otherwise  made,  may  upon  bill,  petition  or 
other  proper  process  of  any  party  aggrieved 
here,  and  determine  the  case  as  in  a  court 
of  equity."  li  Stat,  at  Large,  518;  Gaz- 
zam'S  Treatise  on  the  Bankrupt  Law,  Appen- 
dix ;  American  and  English  Banhruptey 
Digest,  Appendix ;  Sweatt  v.  The  Boston, 
Hartford  and  Erie  R.  R.  Co.  et  al.  5  N. 
B.B. 

3.  Jurisdiction  over  fraud.  The 
circuit  court  has  not  the  power  under  its 
general  jurisdiction  over  fraud  to  give  relief 
either  at  law  or  in  equity  in  ^  suit  brought 
by  a  creditor  wjib  had  proved  his  debt  under 
the  commission,  had  assented  to  the  bank- 
rupt's discharge  and  certificate,  and  had 
taken  a  dividen(i  out  of  the  ]bankrupt's  es- 
tate. .  .Commercial  Bank  of  Manchester  v. 
Buckner,  (JJ.  S.  S.  Gt.)  20  How.  108. 


UNITED  STATES  DISTRICT 
COURTS. 

1.  The  U.  S.  district  court  will  prevent 
interference  with  the  property  of  the  bank- 
rupt after  he  has  filed  his  petition  by  injunc- 
tion. In  re  Wallace,  (^Oregon,)  2  N.  B.  B. 
52. 

2.  Control  of.  The  control  of  the  dis- 
trict court  over  proceedings  in  the  state 
courts  upon  liens,  etc.,  is  exercised  not  over 
the  state  courts  themselves,  but  upon  the 
parties  through  an  injunction  or  other  appro- 
priate proceedings  in  equity.  Ex  parte 
Christy,  (t7.  .S".   S.  Ct.)  3  How.  292. 

3.  Jurisdiction  of.  The  jurisdiction 
of  the  United  States  district  courts,  is  limi- 
ted by  the  judiciary  act  to  their  respective 
districts,  and  it  has  no  authority  to  issue 
process  to  the  marshal  of  any  other  district. 
In  re  Hirsch,  (^E.  D.  N.  I".)  2  N.B.  B.  1. 

4.  U.  S.  district  courts  have  original  ju- 
risdiction in  their  respective  districts  in  all ' 
matters  and  proceedings  in  bankruptcy.  In 
re  Glaser,  (5.  B.  N.  Y.)  1  N.  B.  B.  73. 

5.  For  the  purpose  of  instituting  proceed- 
ings in  bankruptcy,  the  jurisdiction  of  the 
U.  S.  district  court  is  conclusive.  In  re 
Bininger  et  al.  (_S.  B.  N.  T.)  3  N.  B.  B. 
121. 

6.  Equity  jurisdiction  of.  Juris- 
diction in  equity  is  conferred  upon  the  dis- 
trict courts  in  certain  cases  by  the  act  of 
congress,  establishing  a  uniform  system  of 
bankruptcy,  and  the  eighth  section  of  the 
act  provides  that  appeals  may  be  taken 
from  the  district  to  the  circuit  courts,  in  all 
such  cases  where  the  debt  or  damages 
claimed  amount  to  more  than  five  hundred 
dollars,  provided  the  appeal  is  claimed  with- 
in ten  days  after  the  entry  of  the  decree, 
and  the  appellant  complies  with  the  other 
conditions  specified  in  that  section  of  the 
bankrupt  act.  Scammon  v.  Cole  et  al.  {Me.) 
5  N.  B.  B.  257. 

7.  Not  courts  of  inferior  jurisdic- 
tion. The  jurisdiction  of  any  court  exer- 
cising authority  over  a  subject  may  be  in- 
quired into  in  any  court  where  the  proceed- 
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ings  of  the  former  are  brought  by  a  party 
claiming  the  benefit  of  them.  The  district 
courts  of  the  United  States  are  not  courts  of 
inferior  jurisdiction  in  the  sense  that  renders 
it  necessary  within  their  jurisdiction  in  the 
face  of  their  records.  If  jurisdiction  do  not 
appear  on  the  face  of  their  proceedings  their 
judgment  may  be  reversed  on  writ  of  error, 
but  they  are  not  nullities  which  in  a  collat- 
eral suit  may  be  disregarded.  In  such  a 
suit  their  jurisdiction  is  presumed  until  the 
contrary  is  shown.  The  jurisdiction  of  the 
district  court  over  the  person  of  one  decreed 
a  bankrupt  will  be  presumed,  although  the 
decree  does  not  show  afBrmatively  that  the 
court  had  acquired  jurisdiction.  The  dis- 
trict court  had,  under  the  bankrupt  act,  ju- 
risdiction in  all  matters  and  proceedings  aris- 
ing under  it,  and  of  all  suits  in  law  or  equity 
to  be  brought  by  an  assignee  of  the  bankrupt 
and  any  persons  claiming  any  adverse  inter- 
est. It  might  entertain  a  proceeding  in 
equity  by  the  assignee,  although  an  action 
at  law  could  have  been  maintained  upon  the 
case  made.  Chemung  Canal  Bank  v.  Jud- 
son,  4  Selden,  (8  N.  T.}  254. 

8.  Po"wers  of.  The  U.  S.  district  court 
claims  power  to  restrain  parties  litigant  in 
state  courts,  when  it  becomes  necessary  to 
give  force  and  effect  to  the  jurisdiction  and 
powers  conferred  upon  it  under  the  IT.  S. 
bankrupt  law  of  1867.  In  re  Pennington, 
(_Mass.)  1  N.  B.  B.  157. 

9.  Supervisory  jurisdiction.  The 
decision  of  a  district  court  sitting  in  bank- 
ruptcy, upon  an  application  to  confirm  a  sale 
made  of  a  bankrupt's  estate,  is  not  a  matter 
within  the  general  supervisory  jurisdiction, 
confeiTed  by  section  2  of  the  U.  S.  bank- 
rupt act  of  1867,  upon  the  circuit  court. 
When  it  occurs  pending  the  proceedings,  that 
the  assignee  or  creditor  is  driven  to  file  a 
Wll  in  equity,  or  bring  an  action  at  law,  the 
circuit  court  has  no  supervisory,  jurisdiction 
of  the  proceedings  had  therein ;  nor  in  a 
case  where  the  claim  of  a  supposed  creditor 
has  been  rejected  in  whole  or  in  part,  nor 
where  the  assignee  is  dissatisfied  with  the 
allowance  of  a  claim.  Such  cases  must  be 
commenced  upon  writ  of  error  or  appeal. 
Other  questions,  however,  arising  in  the  dis- 
trict court,  in  the  progress  of  a  case  in  bank- 
ruptcy whether  of  legal  or  equitable  cogni- 


zance, fall  within  the  supervisory  jurisdic- 
tion of  the  court,  and  may  upon  a  bill,  peti- 
tion or  other  proper  process  of  any  party 
aggrieved,  be  heard  and  determined  in  the 
circuit  court,  as  a  court  of  equity.  In  re 
York  &  Hoover,  (£a.)  4  N.  B.  B.  156. 

10-  The  circuit  court  cannot  exercise  its 
supervisory  jurisdiction  except  by  petition 
addressed  to  it  stating  clearly  and  specifi- 
cally the  point  or  question  decided  in  the 
district  court,  and  that  the  petitioner  is  ag- 
grieved thereby,  and  praying  the  circuit 
court  to  review  and  reverse  the  dec  ision  of 
the  court  below.  In  re  Reed,  (Oftw,)  2  N. 
B.B.  2. 

1 1.  The  superintendence  and  jurisdiction 
of  the  U.  S.  circuit  court  is  revisory  in  its 
nature  and  purpose,  and  it  was  not  intended 
that  parties  should  have  the  option  to  come 
to  this  court  for  original  orders  in  the  na- 
ture of  a  specific  execution  of  the  decrees 
of  the  district  court.  In  re  Clark  &  Bin- 
inger,  QS.  D.  N.  T.)  3  N.  B.  B.  122. 


UNRECORDED   ASSIGNMENT 
OF  LEASE.  ^ 

1.  An  assignment  of  a  ten  yesffs'  lease  by 
the  assignee  in  insolvency  of  the  lessee,  is 
valid  against  such  lessee,  though  not  record- 
ed.   Bemis  v.  "Wilder,  100  Mass.  B.  446. 


UNRECORDED  CONVEYANCE 
OF  CHATTELS. 

1.  No  mortgage  of  any  vessel,  or  of  any 
other  goods  or  chattels  made  as  security  for 
any  debt  ordebtsin  good  faith,  and  for  pre- 
sent consideration,  and  otherwise  vaUd  and 
duly  recorded,  pursuant  to  any  statute  of  the 
United  States,  or  of  any  state,  shall  be  in- 
validated or  affected  thereby.  Section  14 
U.  S.  bankrupt  act^  1867 ;,  Gazeams'  Treor 
Use  on  the  Bankrwpt  Law,  332. 

2.  A  banki-upt  in  July,  1867,  gave  D.  a 
mortgage  upon  the  fixture^  and  tools  in  his 
factory,  which  recited  that  D.  had  indorsed 
notes  for  him  on  a  promise  of  security.  The 
condition  was  that  the  bankrupt,  his  execu- 
tors, administrators  and  assigns  should,  at 
or  before  the  expiration  of  nine  months  firom 
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the  date  of  the  mortgage,  pay  certain  promis- 
sory notes,  and  save  D.  harmless  from  the 
payment  of  the  same.  One  note  was  then 
described,  and  the  condition  proceeded : 
"  And  any  and  all  notes  given  and  indorsed 
by  said  D.,  for  the  accommodation  of  the 
said  bankrupt  during  the  pendency  of  this 
deed."  The  note  described  in  the  deed,  and 
all  other  notes  given  and  indorsed  within 
nine  months  after  the  date  of  the  deed  were 
paid,  but  the  parties  continued  in  their 
course  of  dealing,  and  there  were  outstand- 
ing at  the  time  of  the  bankruptcy  in  Janu- 
ary, 1869,  notes  of  the  like  description  to  a 
greater  amount  than  the  value  of  the  mort- 
gaged chattels.  Hdd,  that  the  mortgaged 
deed  secured  the  notes  made  and  indorsed 
after  nine  months  from  its  date,  and  that  the 
notes  outstanding  at  the  time  of  bankruptcy 
were  secured  thereby.  An  unrecorded 
mortgage  of  personal  property  which  has  not 
been  delivered  to  and  retained  by  the  mort- 
gagee, is  valid  against  the  assignee  in  bank- 
ruptcy of  the  mortgagor.  In  re  GriflSths, 
(Mass.-)  3  N.  B.  B.  179. 

3.  Where  bankrupt  was  charged,  on  peti- 
tion of  creditors,  with  having,  in  December, 
1867,  executed  a  mortgage  with  intent  to 
prefer  other  creditors,  and  in  April,  1868, 
with  having  suspended  and  not  resumed  pay- 
ment within  fourteen  days.  The  court 
granted  an  injunction  on  said  mortgage,  and 
in  July  the  debtor  was  adjudicated  bank- 
rupt. The  bankrupt  leased  a  spacious  man- 
sion and  converted  it  into  an  infirmary  and 
bathing  establishment,  and  was  supplied 
with  wares  and  merchandise  for  fitting  up 
the  same  by  the  mortgagees  upon  an  agree- 
ment of  credit.  Held,  there  is  not  sufficient 
ground  in  the  evidence  for  adjudging  that 
debtor  was  insolvent  or  contemplated  insol- 
vency, or  that  in  making  the  mortgage  he 
even  thought  of  the  bankrupt  act,  much 
less  intended  to  violate  any  of  its  provisions. 
The  mortgagees  wisely  asked  for  security, 
and  the  debtor  had  a  right  to  give  it.  They 
are  not  shown  to  have  violated  any  law,  nor, 
so  far  as  appears  in  the  proofs,  any  private 
pledge  or  stipulation,  or  any  wholesome  cus- 
tom of  trade.  Judgment  in  their  favor  with 
costs  of  suit.  Potters.  Coggeshall,  (ij.  2.) 
4  N.  B.  B.  19. 


4.  When  a  sale  or  conveyance  by  the 
Gaz.  Ill 


bankrupt  before  bankruptcy  is  void  as  to 
creditors,  under  the  local  statute  of  the  state 
where  he  resides  and  the  sale  or  conveyance 
is  made,  the  assignee  of  the  bankrupt  who 
represents  in  this  respect  the  rights  of  the 
creditors,  may  impeach  the  same  and  bring 
suit  for  or  in  respect  to  property  sold  or  con- 
veyed. The  statute  of  the  state  of  Mis- 
souri as  to  fraudulent  conveyances,  construed 
and  applied,  by  Dillion,  circuit  judge.  Al- 
len V.  Massey,  (Mo.)  4  N.  B.  B-  75. 

5.  Where  bankrupt,  a  business  corpora- 
tion, made  a  mortgage  held  valid,  of  goods 
and  chattels,  part  in  New  York  and  part 
in  New  Jersey,  and  filed  the  mortgage  in 
the  first  named  but  not  in  the  latter  state. 
Held,  that  the  mortgage  was  operative  against 
creditors  in  New  York,  but  not  in  New  Jer- 
sey, and  testimony  to  show  the  portion  of 
the  property  in  the  respective  states  at  the 
time  of  delivery  of  the  mortgage  ordered  to 
be  taken.  In  re  Soldiers'  Business  Messen- 
ger and  Dispatch  Co.  2  N.  B.  B.  114. 

6.  The  assignee  in  bankruptcy  represents 
the  whole  body  of  creditors,  and  it  is  his 
right  and  duty  to  contest  the  validity  of  any 
mortgage  by  which  one  creditor  has  obtained 
a  preference  over  another.  In  re  Metzger, 
2  N.  B.  B.  114. 

7.  Debtor  promised  in  writing  to  deliver 
6,400  lbs.  cotton  to  pay  for  rent,  and  for 
mules,  corn  and  fodder  bought  from  landlord . 
Debtor  assigned  cotton  and  farm  stock  to 
his  brother  to  pay  just  debts  with  his  own 
and  brother's  knowledge  of  his  insolvency 
and  subsequently  was  adjudged  voluntary 
bankrupt.  Held,  landlord  could  not  distrain 
tinder  the  statutes  of  Mississippi,  and  had  no 
lien  on  cotton  raised  as  against  general  credi- 
tors. The  debtor's  transfer  to  his  brother 
was  an  act  of  bankruptcy. 


8.  A  deed  of  trust  executed  December  8th, 
1866,  by  a  bankrupt  who  did  not  file  his  pe- 
tition till  June  8th,  1867,  was  not  recorded 
until  March  2d,  1867.  Held,  that  the  re- 
cording (which  was  within  four  months  pre- 
vious to  the  commencement  of  bankruptcy 
proceedings)  was  not  an  act  of  bankruptcy, 
for  the  deed  was  operative  from  its  date  and 
the  act  of  the  creditors  in  recording  it  can- 
not be  construed  as  the  act  of  the  bankrupt. 
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UNRECORDED  MORTGAGE— UNSOUND  MIND. 


If  the  beneficiaries  in  a  conveyance  or  mort- 
gage are  satisfied  with  the  security  offered 
by  the  instrument  unrecorded  there  is  neither 
necessity  nor  obligation  to  record  it.  The 
recording  is  only  necessary  to  make  an  in- 
strument valid  against  creditors  under  state 
laws,  and  the  bankrupt  act  recognizes  and 
respects  such  validity  if  it  be  prior  to  bank- 
ruptcy proceedings.  Where,  under  state 
laws  the  landlord  has  a  lien  for  rent  the  same 
will  be  upheld  and  respected  in  a  bankruptcy 
court  and  the  assignee  must  take  title  sub- 
ject thereto.  The  landlord  will  be  entitled 
to  prove  his  claim  in  bankruptcy  for  the  un- 
expired term  of  a  lease  beyond  one  year  even 
though  he  has  been  preferred  under  a  state 
law,  for  his  rent  up  to  the  end  of  the  year. 
A  mortgage  or  other  conveyance  made  as  se- 
curity for  a  debt  evinced  by  a  note  or  bond 
will  be  upheld  as  a  security  for  the  same 
continuing  debt  though  the  evidence  of  it 
may  be  changed  by  renewal  or  otherwise  but 
where  the  security  is  changed  the  same  will 
not  be.  The  assignee  takes  the  property  of 
the  bankrupt  "  in  the  same  plight  in  which 
it  was  held  by  the  bankrupt  when  his  peti- 
tion was  filed."  The  assignee  represents  the 
creditor's  rights  as  well  as  those  of  the  bank- 
rupt and  any  incumbrance  which  would  be 
void  as  against  creditors,  would  be  void  as 
against  him.  In  re  Wynne,  (Fa.)  4  N.  S. 
JB.  5. 

9.  Seld,  that  a  mortgage  of  personal 
property  being,  under  the  laws  of  Wiscon- 
sin, ineffectual  to  pass  after  acquired  prop- 
erty, the  assignee  in  bankruptcy  is  entitled, 
in  the  case  stated,  to  such  property,  as 
against  the  mortgagee  who  had  taken  pos- 
session. That,  though  a  mortgage  be  valid 
as  to  property  then  in  possession,  in  a  case 
where  a  mortgage  subsequently  given  to 
cover  the  property  afterwards  acquired 
would  have  been  void  under  the  bankrupt 
laws,  the  authority  given  in  the  mortgage 
does  not  enable  the  mortgagee,  by  taking 
possession  of  such  property,  to  hold  it 
as  against  the  assignee.  This  would  be,  in 
effect,  a  preference,  and  against  the' spirit  of 
the  act.  That  a  mortgagee  in  possession  be- 
ing entitled  to  retain  all  property  upon 
which  his  mortgage  was  valid,  the  expenses 
of  a  sale  of  such  property  by  order  of  the 
district  court  should  not  be  paid  out  of  the 
funds  in  court  pro  rata,  with  other  expenses 
in  bankruptcy.     A  chattel  mortgage  "  of  all 


the  goods  and  merchandise  "  in  a  store  here, 
held  not  to  include  fixtures.  In  re  Eldiidge, 
CWis.)4N.S.It.U2. 

10.  Unrecorded  chattel  mortgages  are 
void  in  bankruptcy.  Bank  of  Leavenworth 
V.  Hunt,  11  Wallace,  S91 ;  s.  c.  4,^.  L 
JJw.  54;  4  JV.  £.  iJ.  198. 


UNRECORDED  MORTGAGE. 

1.  An  unrecorded  mortgage  of  personal 
property,  which  is  not  delivered  to  and  re- 
tained by  the  mortgagee,  in  not  valid  against 
the  assignee  is  insolvency  of  the  mortgagor. 
Bingham  v.  Jordan,  1  Aliens'  (^Mass.)  373. 

2.  Recovery  of  chattels  or  pro- 
ceeds of.  Where  certain  chattels  had 
been  transferred,  as  the  assignee  claimed,  in 
fraud  of  the  bankrupt  act,  the  insolvency  of 
the  debtor  who  made  the  transfer  being 
known  to  the  grantees,  it  appearing  also 
that  the  mortgage  was  unrecorded,  held, 
that  unrecorded  chattel  mortgages  are  void 
in  bankruptcy.  Bank  of  Leavenworth  v. 
Hunt  et  al.  11  Wallace,  54:;4N.B.S.  198. 


UNSATISFIED  JUDGMENT. 

1.  Where  a  judgment  has  been  rendered 
for  a  debt  by  a  justice  of  the  peace  previous 
to  the  adjudication  of  bankruptcy,  and  still 
remains  unsatisfied,  the  debt  is  not  so 
merged  in  the  judgment  as  to  deprive  the 
creditor  of  the  right  to  prove  it.  In  re 
Vickery,  Qlich.')  3  N.  B.  B.  171. 


UNSOUND  MIND. 

1 .  A  person  who  is  so  unsound  in  mind 
as  to  be  wholly  incapable  of  managing  his 
affairs  cannot  commit  an  act  for  which  he 
can  be  forced  into  bankruptcy  by  his  credit- 
ors against  the  objections  of  his  guardian. 
In  re  6  N.  B.  B. 

2.  Where  the  insanity  of  the  bankrupt  is 
alleged  in  defence  of  a  judgment,  the  proper 
mode  of  redress  is  by  a  writ  coram  robis  in 
the  court  where  the  judgment  was  rendered. 


USURY— VACANCIES. 
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the  jurisdiction  of  the  U.  S.  district  court 
would  then  attach  to  the  whole  subject. 
McKinsey  &  Brown  v.  Hurt,  et  ai.  {_Va.)  4 
N.  B.  B.  10. 


USURY. 

1.  The  reservation  of  a  greater  rate  of  in- 
terest than  six  per  centum  by  a  national 
bank,  or  discounting  a  promissory  note,  does 
not  render  the  debt  for  the  principal  thereof, 
one  not  provable  in  bankruptcy  on  the  ground 
of  usury.  Moore  v.  National  Exchange 
Bank  of  Columbus,  (Ohio,')  1  JV^.  B.  B.  122. 

2.  A  stipulation  in  a  judgment  that  the 
interest  on  it  shall  bear  interest  if  not  paid 
annually,  is  void,  and  does  not  make  such 
judgment  usurious,  iw r«  Puller,  (^Oregon,) 
4  N.  B.  B.  29. 

3.  Action  by  assignee  for.  The 
assignee  in  bankruptcy  of  one  of  two  joint 
makers  of  a  note  and  mortgage,  cannot  main- 
tain a  petition  to  declare  the  securities  void 
for  usury.  The  assignee  is  not  a  borrower 
within  the  meaning  of  the  statute  of  Wis- 
consin concerning  usury,  and  the  power  to 
institute  proceedings  to  obtain  a  forfeiture 
is  a  privilege  conferred  by  the  act  upon  the 
borrower  alone.  The  assignee,  to  obtain  re- 
lief, must  tender  the  money  actually  bor- 
rowed. Brombey  v.  Smith  et  al.  (TFis.)  3 
a  L.  N.  298  ;  s.  c.  5  JV.  B.  B.  152. 

4.  An  insolvent  debtor's  right  of  action 
for  the  recovery  of  threefold,  the  amount  of 
interest  paid  by  him  on  a  usurious  contract, 
passes  by  an  assignment  of  his  estate,  &c., 
under  St.  1838,  c.  163,  s.  5,  and  his  assignee 
may  maintain  a  bill  in  equity  to  recover  it. 
Gray«).  Bennett,  3  Met.  (Mass.)  522. 


USURIOUS  DEBT. 

1.  A  general  assignment,  by  an  insolvent 
debtor  of  his  property  to  a  trustee  for  the 
payment  of  his  debts  is  not  void  on  account 
of  its  providing  for  the  payment  of  an  irregu- 
lar and  usurious  judgment,  giving  it  prior- 
ity of  other  debts,  if  it  be  in  other  respects 
free  from  objection.  In  such  case,  if  the 
judgment  were  held  void,  the  indebtedness 


would  remain,  which  in  the  absence  of  act- 
ual fraud  would  uphold  the  assignment.  It 
is  not  a  fraud  upon  other  creditors  for  a 
debtor  to  pay  or  provide  for  the  pa3'ment  of 
a  usurious  debt.  Murray  'v.  Judson,  9  AT 
Y.  Bep.  73. 


USURIOUS  INTEREST. 

1 .  Usurious  interest  should  not  be  in- 
cluded in  proof  of  claim,  even  though  thei'e 
has  been  a  judgment  on  a  warrant  given  by 
the  bankrupt  to  enter  the  same.  Shaffer  v. 
Fritchery  et  al.  4  N.  B.  B.  179. 

2.  Right  to  recover  for.  A  right  of 
action  of  an  insolvent  debtor,  on  the  gen. 
stats,  c.  53,  sec.  5,  whether  absolute  or  con- 
tingent to  recover  three-fold  the  amount  of 
usurious  interest  paid  by  him,  passes  by  an 
assignment  of  his  estate  in  insolvency. 
Tamplin  v.  Wentworth,  99  Mass.   B.  63. 


VACANCIES. 

1 .  Vacancies  caused  by  death  or  other- 
wise in  the  office  of  assignee  may  be  filled 
by  appointment  of  the  court  or  at  its  discre- 
tion by  an  election  by  the  creditors  in  the 
manner  hereinbefore  provided  at  a  regular 
meeting  or  at  a  meeting  called  for  the  pur- 
pose with  such  notice  thereof  in  writing  to 
all  known  creditors  and  by  such  person  as 
the  court  may  direct.  See.  18  U.  S.  bank- 
rupt act,  1867. 

2.  In  U.  S.  district  court,  of  judge. 
In  a  case  of  a  vacancy  in  the  office  of  a  dis- 
trict judge  the  circuit  judge  may  make  all 
necessary  rules  and  orders  preparatory  to 
the  final  hearing,  and  cause  the  same  to  be 
entered  or  issued  as  the  case  may  require  by 
the  clerk  of  the  district  court.  Morgan  et 
al.  V.  Thornhill  et  al.  5  N.  B.  B.  1;  see  14 
Stat,  at  Large,  517 ;  16  id.  174. 

3.  And  be  it  further  enacted,  that  in  case 
of  a  vacancy  in  the  office  of  district  judge  in 
any  district,  or  in  case  any  district  judge 
shall,  from  sickness,  absence  or  other  disa- 
bility, be  unable  to  act,  the  circuit  judge  of 
the  circuit  in  which  such  district  is  included 
may  make,  during  such  disability  or  vacancy 
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VACATION  OF  A  RULE  BY  MANDAMUS. 


all  necessary  rules  and  orders  preparatory  to 
the  final  hearing  of  all  causes  in  bankruptcy, 
and  cause  the  same  to  be  entered  or  issued 
as  the  case  may  require,  by  the  clerk  of  the 
district  court.  Amendment  to  U.  S.  bank- 
rupt act  of  1869.   Approved  June  30, 1870. 


VACATION    OF  A   RULE    BY 
MANDAMUS. 

1 .  A  motion  for  a  mandamus  to  compel 
the  judges  of  the  inferior  court  to  vacate  a 
rule  opening  a  judgment  to  enable  a  defend- 
ant to  plead  a  bankrupt  discharge  will  not 
be  entertained,  though  it  was  urged  that 
the  order  interfered  with  vested  rights.  El- 
kins  V.  Atheam,  2  Denio,  191. 


VALID    MORTGA&ES. 

1.  Based  upon  a  present  consid- 
eration. Where  a  petitioning  creditor  al- 
leges in  his  petition  as  an  act  of  bankruptcy 
that  on  the  29th  day  of  October,  1870,  the 
debtor  made  certain  transfers  of  real  and 
personal  property  with  intent  to  delay  his 
creditors,  and  the  debtor  in  his  answer, 
which  was  supported  by  the  proof,  showed 
that  the  transfers  were  by  way  of  mortgages; 
that  both  mortgages  were  given  to  secure 
the  same  sum  $1,080,  borrowed  by  the  debtor 
on  the  29th  day  of  October,  1870,  from  the 
mortgagee,  in  order  to  relieve  the  debtor's 
stock  in  business  from  a  contested  attach- 
ment, and  thus  enable  the  debtor  to  go  on 
in  his  business  of  manufacturing  shingles ; 
that  the  loan  was  specifically  to  settle  this 
attachment  suit,  and  also  to  pay  the  only 
overdue  paper  of  the  debtor  known  of  by 
the  mortgagee  to  be  outstanding,  except  only 
such  secured  paper  as  the  mortgagee  already 
had.  Held,  that  as  the  mortgages  were 
based  upon  a  present  consideration^  and 
were  neither  given  or  secured  with  any 
intent  to  delay  creditors,  they  did  not  con- 
stitute an  act  of  bankruptcy.  Petition  dis- 
missed at  cost  of  petitioning  creditors.  In 
re  Sanford,  (_Wis.)  5  N.  B.  B. 


VALID    BILL    OF    SALE. 

1.  On  the  9th  of  December,   1865,   in 
consideration    of    the    defendant     haying 


agreed  to  lend  to  J.  107J.  to  pay  an  accept- 
ance then  about  to  fall  due,  J.  agreed  to 
give  a  mortgage  of  all  his  goods  and  chat- 
tels as  security  for  that  sum,  and  also  far 
any  further  advances  he  might  make.  On 
the  6th  of  January,  1866,  the  defendant 
made  a  further  advance  of  64i.  to  J.,  who, 
on  the  27th  of  January,  executed  a  bill  of 
sale  in  pursuance  of  the  agreement  reciting 
the  total  amount  then  due,  and  assigning  all 
his  personal  property  to  the  defendant  as 
security  for  it.  On  the  31st  December,  1866, 
J.  was  adjudicated  a  bankrupt.  Held,  that 
the  bill  of  sale  being  partly  in  respect  of  the 
original  agreement  and  partly  in  respect  of 
the  subsequent  advance,  which  was  actually 
made  to  such  an  amount  as  to  constitute  a 
substantial  equivalent  for  the  assignment, 
was  a  valid  bill  of  sale  against  the  assignee 
in  bankruptcy.  Mercer  v.  Peterson,  37  L. 
J.,  Escch.  54 ;  3  i.  B.  Eaxh.  104 ;  16  W.  B. 
486;  18  L.  T.,  N.  S.  30.    (Eng.) 


VALID    LIENS. 

1.  Under  the  U.  S.  bankrupt  law  of 
1867,  the  U.  S.  district  court  is  bound  to 
recognize  and  enforce  all  valid  liens.  In 
the  case  of  a  vessel  or  steamboat  navigating 
the  lakes,  strictly  maritime  liens  have  the 
preference,  next  statutory  liens  according  to 
the  priority  of  their  dates,  and  lastly  mort- 
gage liens.  As  a  state  has  full  authority  to  dis- 
criminate by  law  and  create  preferable  liens 
upon  property,  so  far  as  these  liens  are  cre- 
ated or  given  validity  to  by  the  state  legis- 
lature. In  re  Scott,  [ohio,)  3  JV.  B.  B.  181 ; 
citing  10  Wheat.  428;  11  Peters,  1756; 
Brig  Eagle  v.  Brig  General  "Worth,  2  C.  L. 
N.  205;  Genesee  Chief,  12  How.  459;  The 
Moses  Taylor  v..  The  Hine  and  Moore,  4 
Wall.;  Belfast,  7  Wall.;  General  Buell «. 
Long,  18  Ohio  S.  Bep.  521 ;  JV.  T.  36  Tiff. 
19 ;  12  Min.  iJep.  565 ;  28  Ind.  341  ;Ky.Si 
Barb.  Bep.  438;  7  Wall,  646;  14  Ohio  B. 
72 ;  17  Ohio  Bep.  359. 

2.  A  creditor  who  had  obtained  judg- 
ment in  Georgia  against  a  bankrupt  in  1858, 
•sought  to  prove  his  claim  in  bankruptcy. 
The  court  decided  that  his  judgment  was 
entitled  to  no  priority  as  by  the  laws  of 
Georgia  he  had  no  lien,  and  further  that  the 
U.  S.  bankrupt  law  of  1867  recognizes  as 


VALIDITY  OF  A  MOETGAGE— VENDOE. 
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liens  only  those  that  are  valid  and  binding 
in  the  state  where  the  property  is  situated. 
In  re  Cozart,  C(3^«)  3  N,  B.  E.  126. 

3.  Liens  can  be  respected  and  allowed  by 
the  bankruptcy  court  only  when  they  are 
valid  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy.  In  re  Dey,  (S.  D.  N. 
y.)  3  N.  Si  B.  81 ;  citing  in  re  Bernstein, 
N.  B.  B.  Sup.  xliii;  in  re  Smith,  1  N.  B. 
B.  169 ;  Pennington  v.  Sale,  1  N.  B.  B.  157 ; 
Jones  V.  Leach,  1  N.  B.  B.  165 ;  in  re  Ellis, 
1  N.  B.  B.  154;  in  re  Houseberger,  2  N.  B. 
iJ.  33. 


YALIDmr  OF  A  MORTGAGE. 

1 .  Question  of.  If  the  validity  of  a 
mortgage  made  by  an  insolvent  debtor  upon 
his  homestead,  to  secure  a  pre-existing  debt 
within  six  months  previous  to  the  com- 
mencement of  proceedings  in  insolvency,  is 
questioned  on  the  ground  that  it  was  not 
made  in  the  usual  and  ordinary  course  of 
his  business,  and  the  evidence  simply  shows 
that  he  was  a  millwright,  and  had  no  other 
occupation  or  business,  the  jury  should  be 
instructed  that  the  mortgage  was  not  made 
in  the  usual  and  ordinary  course  of  his 
business.  Nary  v.  Merrill,  8  Allen, 
QMass.)  451. 


VALIDITY     OF     DISCELA.RGE 
MAY   BE    CONTESTED. 

1.  Always  provided,  That  any  creditor  or 
creditors  of  said  bankrupt  whose  debt  was 
proved  or  provable  against  the  estate  in 
bankruptcy,  who  shall  see  fit  to  contest  the 
validity  of  said  discharge  on  the  ground 
that  it  was  fraudulently  obtained,  may,  at 
any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it 
to  set  aside  and  annul  the  same.  Said  ap- 
plication shall  be  in  writing,  shall  specify 
which,  in  particular,  of  the  several  acts 
mentioned  in  section  twenty-nine  it  was  in- 
tended to  give  evidence  of  against  the  bank- 
rupt, setting  forth  the  grounds  of  avoidance, 
and  no  evidence  shall  be  admitted  as  to  any 
other  of  the  said  acts;  but  said  application 
shall  be  subject  to  amendment  at  the  dis- 
cretion of  the  court.  The  court  shall  cause 
reasonable  notice  of  said  application  to  be 


given  to  said  bankrupt,  and  order  him  to 
appear  and  answer  the  same  within  such 
time  as  to  the  court  shall  seem  fit  and 
proper.  If,  upon  the  hearing  of  said  parties, 
the  court  shall  find  that  the  fraudulent  acts, 
or  any  of  them,  set  forth  as  aforesaid  by 
said  creditor  or  creditors  against  the  bankrupt  * 
are  proved,  and  that  said  creditor  or  credit- 
ors hadno  knowledge  of  the  same  until  after 
the  granting  of  said  discharge,  judgment  shall 
be  given  in  favor  of  said  creditor  or  credit- 
ors, and  the  discharge  of  said  bankrupt 
shall  be  set  aside  and  annulled.  But  if 
said  court  shall  find  that  said  fraudulent 
acts  and  all  of  them,  set  forth  as  aforesaid, 
are  not  proved,  or  that  they  were  known  to 
said  creditor  or  creditors  before  the  granting 
of  said  discharge,  then  judgment  shall  not  be 
affected  by  said  proceedings.  Section  34  U. 
S.  bankrupt  act,  1867. 


VALIDITY    OF    INSOLVENT 
DEBTOR'S  DISCHARGE. 

1.  The  validity  of  a  discharge  under  the 
two-third  act  cannot  be  questioned  on  an 
application  to  discharge  the  defendant  on 
common  bail,  either  on  the  ground  of  fraud 
or  irregularity.  Reed  v.  Gordon  et  al. 
I  Cowen,  50. 


VARIANCE. 

1.  Where  it  is  not  necessary  to  aver  that 
the  demand  was  due,  if  the  proof  shows 
that  it  was  to  become  due,  although  the  pe- 
tition allege  a  debt  due  and  payable,  it  is 
not  a  fatal  variance.  Linn  v.  Smith,  (Mich.') 
4.  N.  B.  B.  12. 


VENDOR. 

1 .  A  vendor  of  teas  who  retains  them  in 
his  hands,  a  deposit  in  part  payment  being 
made,  and  the  residue  to  be  paid  on  a 
prompt  day,  is  entitled  to  resell  such  por- 
tions as  remain  in  his  hands,  and  to  prove 
against  the  estate  of  the  former  purchaser 
for  the  difference,  if  he  has  in  the  meantime 
become  bankrupt.  Ex  parte  Moffat,  4  Jur. 
659;  Mont,  B.  <&  D.  282.    (Bug.) 
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2.  Equitable  right  of.  A  Tendor's 
equitable  lien  will  be  upheld  by  a  court  of 
bankruptcy  In  re  Perdue,  ((ra.)  2  N.  B. 
iJ.  67. 

3.  Lien  of.  The  lien  of  a  vendor  upon 
land  for  the  purchase  money  thereof  does 
not  pass  to  the  transferee  of  a  note  taken  in 
part  payment.  In  re  Brooks,  (  Ga.)  2  N.  B. 
B.  149;  citing  in  re  Perdue,  2  iV.  B.  B.  67. 

4.  Of  parol  contract,  when  en- 
titled to  costs.  Where  there  was  a  suf- 
ficient part  performance  to  take  a  parol  con- 
tract for  sale  out  of  the  statute  of  frauds, 
and  the  purchaser  became  bankrupt,  held, 
that  the  vendor,  seeking  to  have  effect 
given  to  his  lien  for  unpaid  purchase  money, 
was  entitled  to  have  his  costs  out  of  the 
estate  sold.  Dx parte  Cooper,  3  Mont.,  D. 
&  D.  717.     (Eng.) 

5.  Of  real  estate,  -when  interest  a 
provable  claim.  If,  upon  the  sale  of  an 
estate,  the  vendor  covenants  that,  on  the 
payment  of  the  purchase  money,  he  will 
grant,  sell  and  convey,  and  the  vendee 
covenants  to  pay  the  purchase  money  on  or 
befoje  a  day  certain,  or  whenever  a  good 
title  should  be  tendered  to  him  ;  and  it  is 
agreed  that  the  vendee,  on  or  before  the  day 
named  for  payment,  may  require  the  pur- 
chase money  to  remain  a  charge  upon  the 
premises,  so  that,  upon  the  completion  of 
the  conveyance  by  the  vendor,  the  vendee 
should  execute  to  him  a  proper  mortgage, 
for  securing  the  purchase  money,  with  in- 
terest; but  if  the  interest  should  be  in  ar- 
rear  for  thirty  days,  the  vendee  should  be 
considered  as  a  tenant  to  the  vendor  from 
the  date  thereof,  at  a  yearly  rent,  with 
power  to  the  vendor  to  distrain  as  for  rent 
reseiTed  by  lease,  to  the  end  that  the  inter- 
est and  costs  should  be  fully  satisfied  ;  and 
the  vendee  requires  the  purchase  money  to 
remain  a  charge,  and  he  is  let  into  posses- 
sion, and  receives  the  rents ;  and  the  vendee 
becomes  bankrupt,  and,  half  a  year's  inter- 
est being  in  arrear  for  more  than  thirty  days, 
the  vendor  distrains  on  the  tenants,  and  the 
assignees  satisfy  the  distress,  and  the  vendee 
obtains  his  certificate,  and  the  vendor  brings 
an  action  against  the  bankrupt  to  recover 
interest  accrued  subsequently  to  the  certfi- 
cate ;  the  certificate  is  a  bar,  as  the  claim 
for  interest  was  provable.  Hope  t).  Booth, 
\B.&  Ad.  498.     (Eng.) 


VERDICT. 

1.  And  judgment  after  bank- 
ruptcy. If  the  verdict  as  well  as  the  judg- 
ment, is  after  the  bankruptcy,  the  costs  are 
not  provable.  Mx  parte  Ponchier,  I  Glyn 
&  J.  385.     (Eng.) 

2.  Where  a  debt  arises  before  bankruptcy 
but  a  verdict  is  obtained  and  costs  taxed 
after,  the  costs  are  considered  as  part  of  the 
original  debt,  and  the  certificate  extends  to 
both,  because  both  are  provable.  Lewis  v. 
Piercy,  1  H.  Bl.  29.     (Eng.) 

3.  Where  a  defendant  became  bankrupt, 
between  plea  and  verdict  in  an  action  on  a 
bail  bond,  and  obtained  his  certificate  after 
final  judgment.  Held,  that  the  debt  should 
have  been  proved,  and  that  the  certificate 
was  a  discharge  from  both  debt  and  costs. 
Dunsdale  v.  Eames,  4  Moore,  350 ;  2  B.  <& 
B.  8.     (Eng.) 

4.  Before,  and  judgment  after 
bankruptcy.  A  judgment  for  damages 
and  costs  in  assumpsit,  was  a  debt  contracted 
within  46  Geo.  3,  c.  135,  s.  2,  and  provable 
though  final  judgment  was  not  up  until  after 
the  commission  issued.  Ex  parte  Birch,  7 
D.  <&  B.  436 ;  4iB.  (6  0.  880.    (Eng.) 

5.  Where  a  verdict  is  obtained  before  the 
act  of  bankruptcy,  and  final  judgment  signed 
afterwards,  but  before  the  issuing  of  a  com- 
mission, the  debt  is  provable.  Robinson  v. 
Vale,  4:D.(6B.  430 ;  2  JB.  <&  C.  762.   (Eng.) 

6.  In  an  action  for  damages  on  a  tort  a 
verdict  was  taken,  subject  to  the  award  of 
an  arbitrator,  and  the  defendant  became 
bankrupt  between  the  verdict  and  the  award. 
Held,  that  execution  could  not  be  issued  on 
the  judgment  either  for  the  damages  or  costs 
because  the  plaintiff  might  have  proved  the 
damages  recovered  under  the  commission  by 
the  production  of  the  record.  Beesbon  v. 
White,  7  Mice,  209.     (Eng.) 

7.  Where  a  cause  and  all  matters  in  dif- 
ference were  referred  at  nisi  prius  to  an  ar- 
bitrator, and  he  found  that  a  sum  of  money 
was  due  from  the  plaintiff  to  the  defendant, 
and  ordered  that  sum  to  be  paid  to  the  lat- 
ter ;  and  between  the  time  of  making  the 
order  of  reference,  and  taxing  costs  and  sign- 
ing judgment,  the  plaintiff  became  bankrupt. 
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Held,  that  the  amount  of  the  taxed  costs  did 
not  constitute  a  debt  provable  under  the  com- 
mission ;  that  he  was  not  discharged  as  to 
that  debt  by  his  certificate.  Haswell  v. 
Thoragood,  1  B.  &  C.  705 ;  see  ex  parte 
Harding,  5  Be  <?.,  Mac.  &  6r.  367,  contra. 
(Eng.) 

8.  Where,  in  an  action  upon  a  contract, 
the  verdict  is  before,  and  the  judgment  after 
the  bankruptcy,  the  costs  are  provable.  Ex 
parte  Poncher,  1  Glyn  <&  J.  385.     (Bng.) 

9.  But  not  where,  in  an  action  of  tort  for 
words  of  the  plaintiff  in  his  trade,  the  de- 
fendant became  bankrupt  between  verdict 
and  judgment.  Longfood  v.  Ellis,  1  H.  Bl. 
29,  n.    (Eng.) 

10.  A  creditor  who  obtains  a  verdict  be- 
fore commission  against  a  bankrupt,  is  enti- 
tled to  prove  for  his  costs  as  well  as  his  debt 
under  the  commission,  though  judgment  was 
not  signed  till  after  the  commission  issued. 
Aylett  V.  Harford,  2  W.  Bl.  1317.     (Eng.) 

1 1 .  Setting  aside.  A  defendant,  who 
has  become  bankrupt  and  obtained  his  cer- 
tificate after  trial  and  verdict  against  him, 
has  a  right  to  set  it  aside  for  the  want  of  a 
sufficient  notice  of  trial,  although  his  estate 
is  insolvent,  and  his  assignees  are  no  parties 
to  the  application.  Shepherd  v.  Thompson, 
%M.&W.  110  ;  1  Z>.,  N.  S.  345.     (Eng.) 


VESSEL. 

1.  Claim  against  for  daraages.  A 
vessel  belonging  to  the  bankrupt  passed  into 
the  possession  of  the  assignee  as  assets,  and 
was  attached  there  in  a  suit  in  rem.  on  a 
claim  for  damages  occasioned  by  her  collision 
with  another  vessel,  prior  to  bankruptcy. 
The  assignee  applied  for,  and  obtained  an 
Injunction  to  restrain  the  Ubellants  in  the 
promises.  In  re  People's  Mail  Steamship 
Co.  (S.  D.  N.  r.)  2  N.  B.  B.  170. 


2.  A  contract,  or  judgment,  illegal  and 
void  in  part,  as  being  against  the  provisions 
of  a  positive  statute,  is  illegal  and  void  in 
toto.    Id. 


VOm  IN  PART,  VOm  IN  TOTO. 

1.  A  deed  or  judgment,  void  in  part  as 
being  a  fraud  on  creditors,  is  void  in  toto. 
Mackie  v.  Cairns,  5  Cowen,  547. 


VOIDABLE    ASSIG-NMENT. 

1 .  An  assignment  by  a  debtor  of  all  his 
estate  in  trust  for  distribution  amongst  his 
creditors,  because  it  tends  to  defeat  or  delay, 
all  his  creditors,  if  made  within  six  montlis 
of  the  commencement  of  bankruptcy  pro- 
ceedings, being  an  act  of  bankruptcy,  is  not 
void  against  the  creditors,  in  the  absence  of 
actual  fraud,  but  voidable  at  the  suit  of  the 
assignee  in  bankruptcy.  Barnes  v.  Rettew, 
(Pa.)    Unreported. 

2.  It  seems  to  have  been  unquestioned 
that  an  assignment  to  a  creditor,  with  notice 
of  an  act  of  bankruptcy  already  committed 
is  as  void  under  the  English  and  our  own 
bankrupt  laws,  and  the  title  of  the  assignees 
in  bankruptcy  related  back  to  the  date  of 
the  act  of  bankruptcy.  In  re  Grow,  assig- 
nee, &c.,  2  N.  B.  B.  69;  s.  c.  1  L.  T.  B. 
111. 


VOLUNTARY  ASSIGNMENT. 

1.  A  voluntary  assignment  made  for  the 
benefit  of  creditors,  after  the  passage  of  the 
bankrupt  law  of  the  19th  August,  1841,  and 
which  gives  a  preference  to  one  creditor  over 
another,  is  a  fraud  upon  that  law,  and  the 
assignees  in  bankruptcy  are  entitled  to  re- 
cover the  assets  thus  previously  transferred. 
Cornwell's  appeal,  7  W.  &  S.,  Pa.  B.  305. 

2.  The  execution  of  voluntary  assign- 
ment by  an  insolvent  is  a  bankrupt  act,  and 
he  will  be  conclusively  presumed  to  have  in- 
tended, by  the  execution  of  the  trust  thereby 
created,  to  give  the  entire  control  of  his  pro- 
perty to  the  assignee  of  his  own  making,  and 
thereby  to  hinder  and  delay  his  creditors. 
In  re  Smith,  3  JV.  B.  B.  98. 

3.  Where  a  voluntary  assignment  for  the 
benefit  of  creditors  was  made  by  debtors, 
and  the  deed  of  assignment  placed  in  the 
hands  of  the  assignee,  who  hesitated  to  ac- 
cept for  six  hours,  and  then  claimed  the  pro- 
perty, but  before  he  concluded  to  accept  the 
property  was  levied  upon,  by  virtue  of  exe- 
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cutions  against  the  assignors,  it  waa  held, 
that  the  judgment  creditors  had  obtained  a 
Jien  upon  the  goods,  and  were  entitled  to 
Jiave  their  debts  satisfied  in  preference  to 
the  debts  of  the  creditors  provided  for  by 
the  assignment.  Crosby  v.  Hillyer,  24 
Wendell,  280. 

4.  Must  provide  for  a  reassign- 
ment. A  decree  annulling  a  voluntary  as- 
signment by  a  debtor  of  all  his  estate  in 
-trust  for  the  equal  benefit  of  all  his  creditors, 
made  within  six  months  before  the  com- 
mencement of  proceedings  under  -which  he 
was  adjudged  a  bankrupt,  should  contain  a 
direction  for  a  conveyance  by  the  voluntary 
assignee,  surrendering  the  estate  to  the  as- 
signee in  bankruptcy.  The  accounting  by 
the  voluntary  assignee  should  be  under  the 
decree,  to  the  assignee  in  bankruptcy.  There 
should  be  no  subsequent  account  in  a  pro- 
ceeding under  state  legislation  in  a  coiu't  of 
the  state,  unless  some  extraordinary  reason 
requires  a  distribution  under  the  laws  of  the 
state  for  the  benefit  of  the  general  body  of 
the  creditors.  A  mere  general  allowance  in 
the  decree  of  the  reasonable  charges  and 
expenses  of  the  voluntary  assignee,  should 
not  be  understood  as  including  his  expenses 
of  a  proposed  accouilt  in  a  state  court. 
Burkholder  et  al.  v.  Stump,  (Pa.)  4  N.  B. 
M.  191. 


VOLUNTARY  AND  INVOLUN- 
TARY BANKRUPTS. 

1.  An  involuntary  bankrupt  who  has 
complied  with  all  the  provisions  of  the  bank- 
rupt act,  can  apply  for  and  receive  a  dis- 
charge the  same  as  a  voluntary  bankrupt. 
The  thirty-third  section  of  the  bankrupt  act, 
as  amended  July  27,  1868,  and  July  14, 
1870,  is  applicable  to  proceedings  in  involun- 
tary bankruptcy.  An  insolvent,  although 
having  assets,  and  those  assets  having  been 
duly  surrendered  to  the  assignee,  but  not 
amounting  to  the  required  fifty  per  cent,  of 
the  claims  proven  against  his  estate,  is  not 
entitled  to  a  certificate  of  conformity,  unless 
the  bankrupt  before,  on,  or  at  the  time  of 
hearing  of  the  application  for  discharge, 
tender  or  file  the  assent  in  writing  of  a  ma- 
jority in  number  and  value  of  his  creditors, 
to  whom  he  shall  have  become  liable  as 


principal  debtor,  and  who  shall  have  proved 
their  claims  as  required  by  section  SS  of  the 
bankrupt  act  as  amended.  In  case  any  in- 
voluntary bankrupt  does  not  tender  or  file 
the  assent  of  his  credittors,  or  show  pay- 
ment of  his  debts  by  the  return  of  the  as- 
signee, or  that  his  property  and  effects  equal 
or  will  pay  fifty  per  cent.,  so  as  to  comply 
with  the  requirements  of  section  33  of  the 
bankrupt  act  as  amended,  the  certificate  of 
conformity  cannot  be  granted.  In  re  Bunster, 
5  N.  B.  B.  82. 


VOLUNTARY  CONVEYANCE. 

1.  Not  always  fraudulent.  A  vol- 
untary conveyance  is  not  per  se  fraudulent, 
even  as  against  creditors  to  whom  the  grantor 
was  indebted  at  the  date  of  the  deed.  Fra- 
ser  V.  Western,  1  Barb.  C.  &  B.  220 ;  Sedg- 
wick,, assignee,  v.  Place  et  al.  5  N.  B.  B. 
168. 

2.  When  fraudulent  to  creditors. 

A  debtor  who  conveys  a  portion  of  his  prop- 
erty to  his  wife,  does  so  fraudulently  if  he 
is  owing  debts,  which,  though  paid  at  matu- 
rity, are  paid  by  creating  other  indebtedness 
which  he  is  unable  to  pay.  Antroms,  assig 
nee,  v.  Kelly  et  el.  (Mo.^  4  N.  B.  B.  189. 


VOLUNTARY  PETITIONS. 

1.  If  any  person  residing  within  the  ju- 
risdiction of  the  United  States  owing  debts 
provable  under  this  act  exceeding  the  amount 
of  three  hundred  dollars,  shall  apply  by  pe- 
tition addressed  to  the  judge  of  the  judicial 
district  in  which  such  debtor  has  resided  or 
carried  on  business  for  the  six  months  next 
immediately  preceding  the  time  of  filing  such 
petition,  or  for  the  longest  period  during 
such  six  months,  setting  forth  his  place  of 
residence,  his  inability  to  pay  all  his  debts  in 
full,  his  willingness  to  surrender  all  his 
estate  and  effects  for  the  benefit  of  his  eredit- 
ors,  and  his  desire  to  obtain  the  benefit  of 
this  act,  and  shall  annex  to  his  petition  a 
schedule,  verified  by  oath  before  the  court  or 
before  a  register  in  bankruptcy,  or  before 
one  of  the  commissioners  of  the  circuit  court 
of  the  U.S.,  containing  a  full  and  true  state- 
ment of  all  his  debts,  and  as  far  as  possible 
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to  whom  due,  with  the  place  of  residence  of 
each  creditor,  if  known  to  the  debtor,  and 
if  not  known  the  fact  to  be  stated,  and 
the  sum  due   to  each  creditor.    Also  the 
nature  of  each  debt  or  demand,  whether 
founded    on    written    security,    obligation, 
contract  or  otherwise.     And  also,  the  true 
cause   and  consideration   of   such  indebt- 
edness in  each  case,  and  the  place  where 
such  indebtedness  accrued,  and  a  statement 
of  any  existing  mortgage,  pledge,  lien,  judg- 
ment or  collateral  or  other  security  given 
for  the  payment  of  the  same.    And  also, 
annex  to  his  petition  an  accurate  inventory, 
verified  in  like  manner,  of  all  his  estate, 
both  real  and  personal,  assignable  under  this 
act,  describing  the  same,  and  stating  where 
it  is  situated,  and  whether  there  are  any, 
and,  if  so,  what  incumbrances  thereon.   The 
filing  of  such  petition  shall  be  an  act  of 
bankruptcy,  and  such  petitioner  shall  be  ad- 
judged a   bankrupt.      All  citizens  of  the 
United    States    petitioning  to  be  declared 
bankrupt,  shall,  on  filing  such  petition,  and 
before  any  proceedings  thereon,  take  and 
subscribe  an  oath  of  allegiance  and  fidelity 
to  the  United  States,  which  oath  shall  be 
filed  and  recorded  with  the  proceedings  in 
bankruptcy,  and  the  judge  of  the  distrct 
court ;  or  if  there  be  no  opposing  party,  any 
register  of  said  court  to  be  designated  by 
the  judge,  shall  forthwith,  if  he  be  satisfied 
that  the  debts  due  from  the  petitioner  exceed 
three  hundred  dollars,  issue  a  warrant,  to  be 
signed  by  such  judge  or  register,  directed  to 
the  marshal  of  said  district,  authorizing  him 
forthwith,  as  messenger,  to  publish  notices 
in  such  newspapers  as  the  warrant  specifies, 
to  serve  written  or  printed  notices  by  mail 
or  personally,  on  all  creditors    upon   the 
schedule  filed  with  the  debtor's  petition,  or 
whose  names  may  be  given  him  in  addition 
by  the  debtor,  and  to  give  such  personal  or 
other  to  any  person  concerned  as  the  war- 
rant specifies,  which  notice  shall  state  that 
a  warrant  in  bankruptcy  has  been  issued 
s^ainst  the  estate  of  the  debtor.     That  the 
payment  of  any  debts  and  the  delivery  of 
any  property  belonging  to  such  debtor  to  him 
or  for  his  use,  and  the  transfer  of  any  prop- 
erty, are  forbidden  by  la,w,  that  a  meeting 
of  the  creditors  of  the  debtors,  giving  the 
names,  residences,  and  amounts,  so  far  as 
known,  to  prove  their  debts  and  choose  one 
or  more  assignees  of  his  estate,  will  be  held 
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at  a  court  of  bankruptcy,  to  be  holden  at  a 
time  and  place  designated  in  the  warrant, 
not  less  than  ten  nor  more  than  ninety  days 
after  the  issuing  of  the  same.  Section  11 
V.  S.  bankrupt  act,  1867. 


VOLUNTABY    SETTLEMENT. 

1 .  Of  property.  If  an  individual  be- 
ing in  debt  shall  make  a  voluntary  convey- 
ance of  his  entire  property,  it  would  be  a 
clear  case  of  fraud,  but  this  would  not  apply 
if  such  conveyance  be  made  by  a  person 
free  from  all  embarrassments  and  without 
reference  to  future  responsibilities.  Between 
these  extremes,  however,  numberless  cases 
arise  under  facts  and  circumstances  which 
must  be  minutely  examined  to  ascertain 
their  true  character.  To  hold  that  a  settle- 
ment of  a  small  amount  by  an  individual  in 
independent  circumstances,  and  which,  if 
known  to  be  public,  would  not  afiect  his 
credit  if  fraudulent,  would  be  a  perversion 
of  the  statute  (13  Elizabeth.)  It  did  not 
intend  thus  to  disturb  the  ordinary  and 
safe  transactions  in  society,  made  in  good 
faith,  and  which  at  the  time  subjected  the 
creditors  to  no  hazard.  If  the  debt  of  the 
creditor  by  whom  the  voluntary  settlement 
is  impeached,  existed  at  the  date  of  the  set- 
telement,  and  if  it  is  shown  that  the  remedy 
of  the  creditor  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial 
whether  the  debtor  was  or  was  not  solvent 
after  making  the  settlement ;  but  if  a  volun- 
tary settlement  or  deed  of  gift  be  im- 
peached by  subsequent  creditors  whose 
debts  had  not  been  contracted  at  the  date 
of  the  settlement,  then  it  is  necessary  to 
show  either  that  the  settler  made  the  settle- 
ment with  express  intent  to  delay,  hinder 
or  defraud  creditors,  or  that  after  the  settle- 
ment the  settler  had  not  sufficient  means  or 
reasonable  expectations  of  being  able  to  pay 
his  then  existing  debts,  that  is  to  say,  was 
reduced  to  a  state  of  insolvency  in  which 
case  the  law  infers  that  the  settlement  was 
made  with  intent  to  delay,  hinder  or  de- 
fraud creditors,  and  therefere  fraudulent 
and  void.  It  is  obvious  that  the  fact  of  a 
voluntary  settlement  retaining  money  enough 
to  pay  the  debts  which  he  owed  at  the  time 
of  making  the  settlement,  but  not  actually 
paying  them,  cannot  give  a  different  charac- 
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ter  to  the  settlement  or  take  it  out  of  the 
statute.  It  still  remaius  a  voluntary  alien- 
ation or  deed  of  gift  whereby  in  the  event 
the  remedies  of  creditors  are  delayed,  hin- 
dered, and  defrauded,  is  void  as  against  the 
plaintiff,  seeking  as  a  creditor  to  set  such 
settlement  aside.  Sperett  v.  Willows, 
quoted  in  Freeman  v.  Pope,  9  Eng.  Law 
Bep.  206,  Sedgwick©.  Place.ef  aJ.  5  N.  B. 
B.  168. 


VOTE. 

1.  Informal.  The  U.  S.  bankrupt  act  of 
1867,  does  not  recognize  such  a  thing  as  an 
informal  vote  of  creditors;  hence  if  at  a  meet- 
ing of  creditors  held  for  the  purpose  of  choos- 
ing an  assignee,  none  is  chosen,  through 
disagreement  of  creditors,  the  judge  must 
make  an  appointment  and  not  the  register. 
In  re  Pearson,  (JV.  Z).  N.  Y.)  2  N.  B.  B. 
151. 


VOTING   UPON  DEBTS   SOLD 
AFTER  PROOF. 

1 .  Debts  proved  and  filed  with  the  regis- 
ter may  be  postponed  for  investigation  be- 
fore the  assignee,  and  not  allowed  to  be  voted 
upon  for  assignee.  Efforts  by  bankrupt's 
friends  to  compromise  and  buy  up  his  debts 
and  stop  proceedings  in  bankruptcy  are  no 
fraud  upon  the  bankrupt  act,  and  are  no  rea- 
son why  the  debts  should  be  postponed  and 
not  voted  upon  for  the  election  of  an  assignee. 
Debts  proved  before  election  and  sold  and 
assigned  after  proof  must  be  voted  upon  by 
the  actual  owner  and  not  by  the  original 
creditor,  and  the  owner  will  be  entitled  to 
only  one  vote.  In  re  Frank  (N.D.  N.  Y.) 
5  N.  B.  B.  194. 


WAG-ES. 

1 .  The  guard  of  a  stage  coach,  hired  at 
weekly  wages,  is  not  a  servant.  Ux  parte 
Skinner,  1  Mont.  &  Bligh,  417;  S  D.  <&  C. 
332.     (Eng.) 

2.  It  is  not  requisite  to  prove  a  hiring  for 
a  year  certain,  but  it  must  be  something 
more  than  a  mere  hiring  by  the  week     Ex 


parte  Collier,  4  Beac.  <&  Chit.  520 ;  2  Mont. 

6  Ayr.  29.    (Eng.) 

3.  If  a  clerk  and  foreman  was  engaged  at 
a  weekly  salary,  and  to  have  two  suts  of 
clothes  per  annum,  it  was  a  yearly  hiring 
within  s.  168,  12  and  13  Vict.  c.  106.  'Ex 
pa/rte  Humphreys,  1  Mont.  &  Bligh,  413 ; 
8  Deac.  &  Chit.  114.    (Eng.) 

4.  Weekly  laborers  and  workmen  em- 
ployed as  excavators  and  bricklayers  are  not 
servants.  Ex  parte  Orawfoot,  1  Mont.  270. 
(Eng.) 

5.  The  workmen  of  a  coachmaker,  who 
worked  by  the  piece,  and  received  a  specific 
sum  for  each  job,  under  separate  and  dis- 
tinct contracts,  and  where  there  was  no  hir- 
ing for  a  specific  time,  are  not  servants  with- 
in the  act.  Ex  parte  Grellier,  1  Mont.  264. 
(Eng.) 

6.  A  person  engaged  as  a  traveler  at  an 
annual  salarj'  is  a  servant  or  clerk  within 
the  act.  Ex  parte  Neal,  1  Mont.  &  Mae. 
194.    (Eng.) 

7.  A  clerk  who  had  served  more  than  six 
months  is  entitled  to  the  allowance,  although 
the  bankrupt  was  not,  in  fact,  a  trader  for 
more  than  two  months  out  of  the  six.  Ex 
parte  Gough,  3  Beac.  &  Chit.  189.    (Eng.) 

8.  Where  clerks  or  servants  claim  to  be 
paid  in  full,  the  court  will  include  an  allow- 
ance for  notice  according  to  the  custom  of 
the  trade  or  profession.     Ex  parte  Jennings, 

7  L.  T.,  N.  S.  601.     (Eng.) 

9.  A  clerk  voluntarily  quitting  the  bank- 
rupt's service  nine  months  previously  to  the 
flat  through  the  approaching  insolvency  of 
the  bankrupt  and  his  decreasing  business, 
the  trade  going  on  in  the  meantime,  and  he 
obtaining  emplojrment  elsewhere,  is  not  en- 
titled to  six  months'  wages  in  full,  especial- 
ly when  he  has  allowed  the  first  and  final 
dividend  to  be  declared  before  making  his 
claim.  Ex  parte  Gee,  3  Beac.  563 ;  1  Mont. 
&  Chit.  99.    (Eng.) 

1 0.  A  clerk  who  voluntarily  left  an  in- 
solvent master,  was  not  within  6  Geo.  4,  c. 
16,  s.  48,  as  to  wages.  Ex  parte  Barnett,  3 
Mont.  &  Ayr.  669.    (Eng.) 
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1 1 .  The  mate  of  a  vessel,  hired  by  the 
master,  who  was  also  one  of  the  owners, 
was  a  servant  within  6  Geo.  4.  c.  16,  a,  48. 
Ex  parte  Homborg,  2  Mont.,  D.  <&  B.  642 ; 
6/w.  898.     (Eng.) 

13.  A  trader  borrowed  550Z.  under  an 
agreement,  by  which  the  lender  was  to  be- 
come his  clerk,  at  a  salary  of  2201.  10«.  a 
year.  The  trader  agreed  to  produce  his  ac- 
counts and  balance  sheet  to  the  lender,  who 
was  to  get  in  the  debts,  and  alone  to  draw 
checks  on  the  banking  account.  If  the  bal- 
ance was  in  the  trader's  favor  at  any  time, 
he  might  draw  the  amount  of  it.  On  pay- 
ment of  the  loan,  or  on  proceedings  being 
taken  to  recover  it,  the  agreement  was  to 
be  at  an  and.  The  lender  was  to  have  the 
option  of  becoming  a  partner.  On  the  tra- 
der becoming  bankrupt,  held,  first,  that  the 
lender  was  a  clerk  entitled  to  three  months' 
salary  in  full  under  5  &  6  Vict.  c.  122,  s. 
28.  Ex  parte  Harris,  Be  Gex,  165;  9  Jv/r. 
497;  14  i.  J.,  Bank.  26.     (Bng.) 

13.  Beld,  secondly,  that  the  circum- 
stance of  the  clerk  having  been  absent  from 
business,  owing  to  ill  health,  for  the  three 
months  immediately  preceding  the  bank- 
ruptcy with  the  bankrupt's  sanction,  did 
not  take  away  his  right.     (Eng.) 

14.  In  June,  1844,  A.  entered  the  ser- 
vice of  B.  as  book-keeper  and  cashier,  and 
so  continued  until  December,  1848,  without 
coming  to  any  agreement  a.s  to  the  amount 
of  his  salary.  It  was  stated  by  A.  that  in 
December,  1848,  it  was  agreed  between  him 
and  B.,  that  the  salary  should  be  at  the  rate 
of  250Z.  a  year,  from  June,  1844,  and  that 
the  reason  that  such  arrangement  was  not 
made  before  was,  that  B.  was  engaged  in 
making  experiments  in  a  certain  manufac- 
ture, from  which  he  hoped  to  derive  a  con- 
siderable fortune,  out  of  which  A.  expected 
to  be  paid.  B.  became  bankrupt  in  February, 
1849.  Held,  that  A.  was  a  clerk,  and  not  a 
partner,  and  was  entitled  to  prove  for  his 
salary.  Ex  parte  Hickin,  Z  Be  G.  &  S. 
662;  14  Jur.  405;  19  L.  J.,  Bank.  8. 
(Eng.) 

15.  Coal  proprietors  employed  colliers 
to  whom  the  work  was  let  off  at  so  much 
per  score  baskets,  and  each  collier  had  a 
drawer  attached  to  him,  whom  he  brought 


when  he  was  himself  hired.  The  colliers 
were  not  hired  unless  the  managers  approved 
of  the  drawers,  or  unless  in  case  of 
disapproval,  the  colliers  took  drawers  pro- 
vided for  them  by  the  managers.  The  col- 
liers paid  the  drawers  out  of  their  earnings 
according  to  an  agreement  between  them  (in 
which  the  coal  proprietor  took  no  part)  and 
discharged  the  drawers  as  they  thought  fit, 
without  interference  on  the  part  of  the  pro- 
prietor, except  that  the  latter  might  dis- 
charge the  collier  if  he  unjustly  discharged 
the  drawer,  and  that  both  collier  and  draw- 
er might  be  discharged  for  transgressing 
the  rules  of  the  mine.  Upon  the  proprietor 
becoming  bankrupt,  and  the  colliers'  wages 
being  in  arrear,  held,  that  the  drawers  were 
not  servants  of  the  coal  proprietors,  so  as  to 
be  entitled  to  payment  in  full  of  half  a 
years'  wages.  Ex  parte  Ball,  3  Be  G., 
Mac.  &  G.  155 ;  17  Jv/r.  198 ;  22  L.  J., 
Bank.  ZT.    (Eng.) 

1 6.  The  contracts  of  a  trader  with  his 
clerks  and  his  servants,  are  not  dissolved 
by  the  issuing  of  commission  of  bankruptcy 
against  him ;  therefore  the  clerk  of  a  trader 
against  whom  a  commission  issues  may,  af- 
ter the  bankrupt  has  obtained  his  certificate, 
recover  his  salary  for  the  whole  year. 
Thomas  v.  "Williams,  3  JV.  c&  ilf.  545  ;  1  A. 
&  E.  685.     (Eng.) 

17.  The  clerk  or  servant  must  be  paid 
by  salary  and  not  by  commission.  Ex  parte 
Simmons,  30  B.  T.  311 ;  ex  parte  Hickin, 
19  L.  J.,  Bank.  8;S  Be  G.  <&  S.  662. 
(Eng.) 

18.  Pasnnent  of  no  objection  to 
bankrupt's  discharge.  Servants' wages 
paid  after  the  passage  of  the  bankrupt  act  of 
1867,  as  necessary  family  expenses,  cannot 
be  allowed  as  objection  to  the  bankrupt's 
discharge  as  being  a  fraudulent  preference. 
In  re  Rosenfeld,  jr.  QN.  J.)  2  2V".  B.  E.  49. 

19.  "Where  wages  are  due  laborers,  who 
had  assigned  a  portion  thereof,  less  than  ten 
dollars  each,  for  the  purpose  of  obtaining 
advances  thereon,  it  was  held,  that  such  ad- 
vances will  be  allowed.  In  re  Brown  3  JV. 
B.  B.  177. 

20.  Payments  of  necessary  servants' 
wages  by  an  insolvent,  although  exceeding 
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$50  to  each,  will  not  prevent  a  discharge. 
In  re  Rosenfeld,  2  N.  B.  B.  49;  see  section 
42  U.  S.  bankrupt  act,  1867. 

21.  To  amount  of  $50.  All  credi- 
tors whose  debts  are  duly  proved  and  al- 
lowed, shall  be  entitled  to  share  in  the  bank- 
rupt's property  and  estate  pro  rata,  without 
any  priority  or  preference  whatever,  except 
that  wages  due  from  him  to  any  operative, 
or  clerk,  or  house  servant,  to  an  amount  not 
exceeding  fifty  dollars,  for  labor  performed 
within  six  months  next  preceding  the  adju- 
dication of  bankruptcy,  shall  be  entitled  to 
priority,  and  shall  be  first  paid  in  full.  iSisc- 
tion  27  U.  S.  hankrvpt  act,  1867. 

22.  Wages  to  the  amount  of  $50  each  to 
several  laborers,  will  be  allowed  for  labor 
performed  within  six  months  next  preceding 
the  adjudication  of  bankruptcy.  In  re 
Brown,  (_S.  D.  N.  Y.)  3  N.  E.  B.  177. 


WAIVER. 

1 .  By  proof  of  debt.  That  no  credi- 
tor proving  his  debt  or  claim  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  but  shall  be 
deemed  to  have  waived  all  right  of  action  and 
suit  against  the  bankrupt,  and  all  proceed- 
ings already  commenced,  or  unsatisfied 
judgments  already  obtained  thereon,  shall 
be  deemed  to  be  discharged  and  surrendered 
thereby.  Section  21  U.  S.  bankrupt  act, 
1867. 

2.  Of  privilege.  Since  the  act  of  16th 
June,  1836,  exemption  from  arrest  is  a  privi- 
lege, and  submitting  to  it  and  giving  bond, 
is  a  waiver  of  the  privilege.  Winder  v. 
Smith,  eW.c&S.  Pa.  Bep.  424. 

3.  Of  right  of  action.  After  an  in- 
solvent bond  is  forfeited,  the  issuing  of  an 
als.  ca.  sa.  by  the  same  plaintiff  upon  which 
the  insolvent  gave  another  bond,  and  was 
subsequently  discharged  by  law,  is  not  a 
waiver  of  his  right  of  action  upon  the  first 
bond.  Heilner  v.  Bast  et  ah,  \.  P.  <&  W. 
Pa.  B.  267. 


WANT  OF  JURISDICTION. 
1 .  A  court  of  bankruptcy  has  no  juris- 


diction outside  of  its  own  judicial  district. 
In  re  Little,  (S.  D.  N.  Y.)  2  N.  B.  B.  97. 

2.  In  all  summary  proceedings  under  a 
statute,  although  enough  is  shown  in  the  in- 
stitution of  them  to  give  jurisdiction  to  the 
officer  entrusted  with  the  execution  of  the 
powers  conferred,  if,  in  the  progress  of  the 
case,  it  is  discovered  that  in  fact  the  officer 
has  not  jurisdiction,  it  is  his  duty  to  stop 
and  dismiss  the  proceedings.  In  re  Wrig- 
ley,  8  Wendell,  134. 

3.  In  granting  discharge.  It  is  not 
necessary,  in  support  of  an  insolvent  dis- 
charge, relied  on  as  defence  in  an  action,  to 
show  by  proof  aliunde  the  discharge,  that 
the  officer  granting  it  had  jurisdiction,  if  the 
facts  set  forth  in  it  are  sufficient  for  that 
purpose.  So  held  in  this  case,  when  it  was 
recited  in  the  discharge  that  E.  H.,  of  the 
town,  etc.,  of  the  county,  etc.,  did  present 
a  petition  in  conjunction  with  so  many  of 

'his  creditors,  etc.,  praying  his  discharge  on 
making  an  assignment.  It  seems,  however, 
that,  notwithstanding  the  facts  recited  in  the 
discharge,  it  is  competent  to  a  party  oppo- 
sing the  discharge  to  show  that  the  officer 
had  not  jurisdiction.  Barber  v.  Winslow, 
12  Wendell,  102. 

4.  Will  result  in  dismissal  of  pe- 
tition. A  motion  is  made  to  dismiss  a  pe- 
tition for  want  of  jurisdiction,  on  the  ground 
that  a  suit  in  equity  or  action  at  law  would 
have  been  the  proper  mode  to  proceed,  and 
not  by  petition,  for  the  reason  the  parties 
would  be  precluded  access  to  the  circuit 
court  as  appellants  or  plaintiffs  in  error, 
and  would  have  been  deprived  of  the  benefit 
from  rules  of  evidence,  forms  and  procedure 
to  which  parties  to  suits  are  accustomed, 
but  would  be,  by  this  proceeding,  subject  to 
only  the  revisory  power  of  the  circuit  judge 
at  chambers  or  in  open  court.  Petition  dis- 
missed, and  injunction  ancillory  to  the  pe- 
tition dissolved.  Barstow  v.  Peckham  et  al. 
(iJ.  J.)  5  N.  B,  B.  72. 


WARRANT. 

1 .  In  insolvency,  issuing  of.  It  is 
no  objection  to  issuing  a  warrant  in  insol- 
vency against  a  debtor,  that  he  has  no  cred- 
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itor  whose  debts  are  not  secured  except  the 
petitioner.  O'Neil  v.  Glover,  5  Grays' 
(Mass.)  144. 

2.  Of  insolvency,  what  allegation 
sufficient.  A  creditor's  petition  for  a 
warrant  in  insolvency  which  alleges  that  the 
debtor  within  sixty  days,  and  with  intent 
to  defraud  the  petitioner  "  has  concealed  his 
property  or  some  part  thereof  to  prevent  its 
being  attached  or  taken  on  legal  process,"  is 
not  so  defective  as  to  require  the  procedings 
in  insolvency  to  be  quashed,  after  the  peti- 
tioning creditor,  by  order  of  the  commis- 
sioner, has  filed  a  specification  of  the  par- 
ticular acts  of  concealment  relied  on.  O'Neil 
V.  Glover,  5  Grays'  (Mass.')  144. 

3.  Of  possession,  constitutional- 
ity of.  The  provision  of  the  insolvent  laws 
which  authorizes  the  issuing  of  a  warrant  to 
take  possession  of  all  the  estate  of  a  debtor 
on  the  petition  of  a  creditor,  without  a  trial 
by  jury  on  the  facts  alleged  in  the  petition, 
is  constitutional,  O'Neil  v.  Glover,  5  Grays' 
iMass.)  144. 

4.  Of  seizure.  Where  a  forfeiture  for 
concealing  soap  was  incurred  by  a  soap-ma- 
ker who  became  bankrupt,  and  a  provisional 
assignment  of  his  estate  made  after  which  the 
soap  was  condemned,  and  the  bankrupt  con- 
victed, and  thereupon  a  warrant  issued  to  levy 
the  penalty  on  his  goods  generally,  such  a 
warrant  was  bad,  and  could  not  justify  a  seiz- 
ure of  the  soap  in  the  hands  of  the  assignees. 
Austin  V.  Whitehead,  6  T.  B.  436,     (Eng.) 

5.  Property  held  under,  vesting 
in  and  not  vesting  in  assignees.  A. 
having  sold  a  quantity  of  lac  dye  in  ware- 
house to  B.  and  being  allowed  to  retain  pos- 
session of  the  delivery  warrant,  pledged  the 
same  to  C.  for  an  advance  of  money,  and 
shortly  afterwards  and  before  redeeming  the 
warrant  became  bankrupt.  It  was  held,  that 
A.  did  not  have  possession,  order  and  dispo- 
sition of  the  goods  at  the  time  of  his  bank- 
ruptcy within  21  Jac.  1,  c.  19,  s.  11,  and 
consequently  property  in  the  warrant  did 
not  vest  in  his  assignees.  Greening  v.  Clark, 
6D.SB.  735 ;  4  JB.  c^  C  316.    (Eng.) 

6.  According  to  the  custom  of  the  London 
docks  the  title  to  wine  is  not  acknowledged, 
unless  accompanied  with  the  possession  of 
dock  warrants  indorsed  by  the  party  to 


whom  they  were  originally  issued.  Thus 
where  A.  received  warrants  from  B.  not 
indorsed  by  B.,  and  indorsed  and  delivered 
them  to  C,  who  afterwards  procured  B.'s 
indorsement  and  A,  became  bankrupt,  it 
was  held,  that  for  want  of  B.'s  indorsement 
to  A.  and  transfer  his  name  into  the  com- 
pany's books,  A.  never  had  the  order  and 
disposition  of  the  wines,  but  that  they  passed 
to-  0 .,  though  the  notice  to  the  dock  com- 
pany of  the  transfer  and  of  the  indorsement 
by  B.  was  subsequently  to  the  bankruptcy. 
llx  parte  Davenport,  1  Seae.  &  Chit.  397 ; 
1  Mont.  &  Bligh.  165.    (Eng.) 

7.  Return  of.  At  the  meeting  held  in 
pursuance  of  the  notice,  one  of  the  registers 
of  the  court  shall  preside,  and  the  messenger 
shall  make  return  of  the  warrant  and  of  his 
doings  thereon,  and  if  it  appears  that  the 
notice  to  the  creditors  has  not  been^ven  as 
required  in  the  warrant,  the  meeting  shall 
be  forthwith  adjourned,  and  a  new  notice 
given  as  required.  If  the  debtor  dies  after 
the  issuing  of  the  warrant,  the  proceedings 
may  be  continued  and  concluded  in  like 
manner  as  if  he  had  lived.  Sec.  12  U.  S. 
bankrupt  act,  1867. 

8,  To  marshal.  The  eleventh  section 
of  the  United  States  bankrupt  act  of  1867, 
requires  that  the  warrant  to  the  marshal 
shall  authorize  him  forthwith  to  publish  no- 
tices in  the  newspapers  specified,  and  to  serve 
notice  by  mail,  etc.  Hence  to  make  the 
proceedings  regular,  the  publication  must  be 
completed  before  the  commencement  of  the 
period  of  ten  days  immediately  preceding 
the  return  day.  In  re  Devlin  et  al.  (S.  D. 
N.  r.)  N.  B.  B.  Sup.  viii. 

9.  To  messenger.  A  warrant  issued 
on  the  application  of  a  partnership  for  the 
benefit  of  the  insolvent  laws,  which  directs 
the  messenger  to  take  possession  of  all  the 
property  of  the  said  insolvent  debtors,  is  suf- 
ficient, Hansen  v.  Paige,  3  Gray,  (Mass.) 
239, 

10,  The  omission  of  the  messenger  to 
take  possession  of  the  separate  property  of 
the  partners  under  a  warrant  in  insolvency, 
duly  issued  upon  the  application  of  the  part- 
nership, is  no  ground  for  setting  aside  the 
proceedings  after  an  assignment  has  been 
made  by  the  commissioner  of  all  the  prop- 
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erty  of  the  partnership  and  of  the  individual 
partners.    Id. 

11.  A  messenger  who  has  a  warrant 
against  a  debtor,  issued  pursuant  to  the  in- 
solvent law,  is  justified  in  locking  the  debt- 
or's store,  though  unoccupied,  and  taking 
the  key  into  his  own  possession.  Stevens 
V.  Palmer,  12  Met.  (Mass.)  464. 

1 2.  The  messenger  should  copy  the  exact 
language  contained  in  the  warrant  into  the 
notices  to  creditors  to  be  served  and  pub- 
lished, but  the  register  may  disregard  all 
immaterial  variance.  In  re  Pulver,  (jS.  D. 
N.  r.)  N.  B.  B.  Sup.  xi. 


■WARRANT     OF    ATTORNEY. 

1.  A  warrant  of  attorney  given  to  a  re- 
tiring member  of  a  firm,  at  the  same  time 
the  deed  of  dissolution  is  executed,  to  se- 
cure him  the  payment  of  the  capital  he  had 
brought  into  the  business.  Held,  that  such 
warrant  was  not  for  an  antecedent  debt  or 
demand  within  12  &  13  Vict.  c.  106,  s.  135. 
Loader  v.  Hiscock,  1  F.  t&  F.  132.    (Eng.) 

2.  A  warrant  of  attorney,  which  is  not 
filed  within  the  twenty-one  days  prescribed 
by  3  Geo.  4,  c.  39,  was  void  against  the  as- 
signees in  bankruptcy,  although  the  peti- 
tioning creditor's  debt,  upon  which  the  fiat 
was  founded,  did  not  exist  at  the  time  of 
the  execution  of  the  warrant  of  attorney,  or 
within  twenty-one  days.  Everett  v.  Wells, 
2  Scott,  N.  B.  525;  9  D.  P.  C.  424;  2  M. 
c^ff.269.     (Eng.) 

3.  Attached  to  note.  Where  a  cred- 
■  itor  who  has  been  carrying  and  renewing  a 

note  enters  up  judgment  by  virtue  of  a 
warrant  of  attorney  attached,  and  issues  ex- 
ecution, the  debtor  having  three  days  pre- 
viously absconded  leaving  his  property  and 
creditors  unprotected,  the  business  eommu- 
nity  and  newspapers  being  in  speculation  as 
to  his  departure  and  means,  and  the  creditor 
having  come  to  the  conclusion  that  "  there 
was  something  wrong,"  and  that  his  inter- 
ests, as  well  as  those  of  the  surety  on  the 
note  require  that  judgment  should  be  entered, 
he  obtains  such  a  preference  as  is  avoided  by 
the  35th  and  39th  sections  of  the  bankrupt 


act  of  1867.    Golson  et  al.  v. 
5  N.  B.  B.  56. 


Neihoff  et  al. 


4.  Judgment  under.  A  judgment  on  a 
warrant  of  attorney,  duly  entered  up  more 
than  a  year  before  the  bankruptcy  of  the 
debtor,  and  registered  before  the  bankrupt- 
cy, constitutes  a  lien  under  1  &  2  Vict.  c. 
110,  s.  13,  upon  real  estate  of  the  bankrupt 
debtor,  within  the  meaning  of  the  exception 
in  the  12  &  13  Vict.  c.  106,  s.  184.  Ex 
parte  Boyle,  17  Jwr.  979 ;  22  L.  J.,  Bank 
178.     (Eng.) 

5.  Where  a  person  had  given  a  bond  and 
warrant  of  attorney,  and  afterwards  became 
insolvent,  and  obtained  his  discharge  under 
the  act,  and  judgment  was  afterwards  en- 
tered upon  the  warrant  of  attorney,  the 
court  on  motion,  ordered  the  judgment  to 
be  set  aside.  Bilhngs  v.  Skult,  1  Johnston, 
106. 

6.  Where  a  judgment  was  signed,  within 
twenty-one  days,  upon  a  warrant  of  attor- 
ney, given  by  a  bankrupt,  which  had  been 
filed  within  twenty-one  days  after  its  exe- 
cution, but  without  any  affidavit  ever  being 
filed,  attesting  that  the  warrant  was  filed 
within  twenty-one  days  after  its  execution, 
it  was  held  that  the  judgment  and  execu- 
tion issued  thereon  were  void  as  against  the 
assignees.  Acraman  v.  Hernamann,  16  Q. 
B.  998 ;  15  Jur.  1008 ;  20  L.  J.,  Q.  B.  355. 
(Eng.) 

7.  The  fact  that  a  judgment  was  en- 
tered upon  a  warrant  of  attorney,  does  not 
invalidate  the  lien  if  the  creditor  did  not 
know  of  the  failing  circumstances  of  the 
debtor,  and  if  said  judgment  was  not  en- 
tered upon  contemplation  of  bankruptcy  or 
insolvency.  The  lien  of  an  execution  is  not 
impaired  by  a  direction  to  the  sherifi"  to 
hold  the  execution  but  not  to  levy  for  a  few 
days,  or  until  further  order.  In  re  Weeks, 
(ZZ/.)  4  N.  B.  B.  116. 

8.  Where  goods  are  seized  by  an  execu- 
tion creditor  iona  fide  on  a  jiidgment  en- 
tered on  a  warrant  of  attorney,  after  a  se- 
cret act  of  bankruptcy,  but  not  sold  until 
after  the  date  and  issuing  of  the  fiat  and 
notice,  it  was  held,  that  the  assignees  of  the 
bankrupt  debtor  were  entitled  to  the  goods. 
Skey  V.  Carter,  11  M.  <&W.  571 ,2  B.N.  S- 
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831 ;  5  Scott,  N.  B.  877,  n. ;  7  Jur.  427 ;  12 
L.  J.,  Exch.  511 ;  S.  P.,  Whitmore  v.  Rob- 
inson, 1  D.  N.  S.  135 ;  8M.dtW.i6i;  5 
Jy/r.  1088;  Lackington  v.  M'Lochlan,  5 
ScoU,N.B.87i.    (Eng.) 

9.  Under  6  Geo.  4,  c.  .108,  an  execution 
on  a  judgment  founded  on  a  warrant  of  at- 
torney to  be  good  against  a  flat  must  be  so 
executed  that  the  execution  creditor  has 
ceased  to  be  a  creditor  of  the  bankrupt 
holding  a  security  for  his  debt ;  the  sale  un- 
der the  execution' must  therefore  be  com- 
plete before  the  flat.  Ward  v.  Dalton,  7  C. 
B.  643;  13  Jur.  734;  18  L.  J.,  C.  P.  236. 
(Eng.) 

10.  Where  a  sheriff  seiz^goods  under  a 
fi.  fa.  upon  a  judgment  founded  upon  a 
warrant  of  attorney,  such  writ  becomes 
void  by  the  issuing  of  a  flat  against  the 
debtor  before  the  sale.  Graham  v.  Lynes,  1 
Q.  B.  491 ;  14  L.  J.,  Q.  B.  290 ;  9  Jur.  1104 ; 
S.  P.,  Goldschmidt  v.  Hamlet,  6  M.  S  G. 
187;  6  Scott,  N.  B.  962;  I  D.  (&  L.  801 ; 
Congreve  v.  Evetts,  10  Exch.  298.     (Eng.) 

1 1 .  A  warrant  of  attorney  was  given  to 
secure  a  debt  in  18l9,  judgment  was  en- 
tered up,  a  fi.  fa.  issued  and  goods  seized 
which  were  assigned  over  to  the  plaintiff  in 
1825,  about  a  fortnight  previously  to  the 
bankruptcy.  It  was  held,  that  the  assignees 
were  not  authorized  by  the  6  Geo.  4,  c.  16, 
s.  108,  in  taking  possession  of  the  goods 
seized  in  execution.  Wyner  v.  Kemble,  6 
B.  &  C.  479 ;  9  Z).  (&  ie.  511.     (Eng.) 

12.  Judgment  was  entered  up  on  a. war- 
rant of  attorney  given  by  two  joint  traders ; 
and  a  fi.  fa.  issued  returnable  on  the  2d 
May.  On  the'  first  of  that  month  the 
sheriff's  officer  received  from  the  defendants 
the  money  directed  tolae  levied.  On  the 
2d  May,  one  of  them  committed  an  act  of 
bankruptcy,  and  the  other  on  the  5th.  On 
the  11th,  a  commission  of  bankruptcy  issued, 
and  on  the  19th  the  sheriff  paid  over  the 
money  to  the  execution  creditor.  In  an 
action  by  the  assignees^  it  was  held,  that  the 
creditor  was  entitled  to  retain  it,  not  being 
a  creditor  having  a  security  at  the  time  of 
the  bankruptcy.  Morland  v.  Pellatt,  8  B. 
i&C.i22;2M.SB.  411.    (Eng.) 

1 3.  An  execution  founded  on  a  warrant  of 
attorney,  and  complete  by  sale  prior  to  the 


fiat,  was  protected  by  2  &  3  Vict.  c.  29,  not- 
withstanding the  creditor  before  the  sale  had 
notice  of  an  act  of  bankruptcy.  Whitmore 
V.  Green,  2  D.  <6  L.  174;  14  M.  &  W.  104; 
8  Jwr.  697 ;  13  L.  J.,  Exch.  311.    (Eng.) 

14.  A  creditor  on  a  judgment  founded 
upon  a  warrant  of  attorney,  issued  execu- 
tion thereon,  and  seized  and  sold  the  goods  of 
the  debtor  on  a,fi.  fa.,  without  notice  of  any 
act  of  bankruptcy  committed.  On  the  day 
after  the  sale  a  flat  issued  against  the  debtor. 
It  was  held,  that  the  assignees  were  not  en- 
titled to  recover  from  the  creditor  the  pro- 
ceeds of  the  sale,  inasmuch  as  at  the  time 
of  the  flat  he  was  not  a  creditor  of  the 
bankrupt,  within  6  Geo.  4,  c.  16,  s.  108. 
Ramsey  v.  Eaton,  10  M.  <&  W.  22.     (Bug.) 

15.  To  confess  judgment.  D.  being 
possessed  of  299Z..lent  to.  W.,  whom  she  was 
about  to  marry.  He,  as  security  for  the 
loan,  gave  to  her  and  S.  a  warrant  of  attor- 
ney in  1837,  to  confess  judgment  of  600Z. 
By  the  defeasance,  which  stated  that  the 
loan  was  made  in  contemplation  of  marriage, 
W.  was  to  hold  the  money  as  long  as  D.  and 
S.  should  please,  paying  interest  to  S.  for  her, 
and,  on  her  request,  S.  might  on  a  week's  no- 
tice require  payment  of  the  principal,  judg- 
ment was  to  be  entered  up  forthwith,  and  exe- 
cution was  to  issue  on  default  of  payment  af- 
ter notice.  The  marriage  took  place,  judg- 
ment was  issued  up,  and  in  1845,  S .,  at  the 
wife's  request,  gave  a  week's  notice,  de- 
manding payment,  and  as  it  was  not  paid, 
issued  execution  and  levied  on  W.'s  goods. 
W.  in  a  few  days  afterwards  became  bank- 
rupt, and  his  assignees  applied  to  set  aside 
the  judgment  and  execution,  on  the  grounds, 
first,  that  execution  was  irregular,  the  judg- 
ment not  having  been  revived  hy  scirie  facias 
and  being  more  than  a  year  old ;  and  sec- 
ondly, that  the  marriage  between  D.  and  W. 
had  discharged  the  judgment.  The  court 
refused  the  application.  Dolling  v.  White, 
17  Jur.  505;  22  L.  J.,  §.  B.  327;  1  B.  C. 
C.  170.    (Eng) 

16.  When  a  preference.  Where  a 
firm  was  insolvent,  and  at  the  time  of  giving 
a  note  and  a  warrant  of  attorney  to  confess 
judgment  had  reason  to  believe  that  they 
could  not  pay  their  debts,  in  the  ordinary 
course  of  business,  the  giving  of  such  a  note 
operated  as  a  preference.  Campbell  v.  Tra- 
ders' National  Bank,  (J7i!.)  3  N.  B.  B.  124. 
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17.  When  and  when  not  valid.  A 
debtor  in  embarrassed  circumstances  gave  a 
favored  creditor  a  warrant  of  attorney  and 
shortly  afterwards  was  declared  insolvent ; 
judgment  was  entered  up  on  the  warrant, 
and  the  debtor's  goods  seized  in  execution. 
It  was  held,  that  the  warrant  of  attorney 
was  voidable  as  against  the  assignees. 
Young  V.  Billiter,  7  Jur.,  N.  S.  269 ;  30  L. 
J.,  Q.  B.  153 ;  8  H.  L.,  Gas.  682 ;  S.  C.  in  ex- 
chequer chamber,  6  El.  &  Bl.  1 ;  2  Jur.,  N. 
S.  438;  25  L.  J.,  Q.  B.  169.    (Eng.) 

« 

18.  A  warrant  of  attorney,  which  was 
not  filed  within  the  twenty-one  days  pre- 
scribed by  3  Geo.  4,  o.  39,  was  void  against 
the  assignees  in  bankruptcy,  although  judg- 
ment was  signed  and  execution  issued  on  it 
prior  to  the  act  of  bankruptcy.  Bittleson  v. 
Cooper,  14  M.  &  W.  399.     (Eng.) 

19.  Where  a  debtor's  insolvency  is  not 
shown  to  have  existed  at  the  time  of  giving 
a  warrant  of  attorney  to  confess  judgment, 
he  will  not  be  presumed  to  have  had  knowl- 
edge of  the  fact  of  his  insolvency,  and  a  pre- 
ference thus  given  several  months  previous 
to  the  fact  of  his  insolvency  becoming  ap- 
parent, will  be  held  valid.  Armstrong  v. 
Rickey  Bros.  {(Mo,')  2  N.  B.  B.  150  ;  s.  c. 
3  C.  L.  N.  145;  citing  Buckingham  v.  Mc- 
Lean, 13  How.  169;  Hall  v.  King,  4  C.  B. 
136 ;  3  Met.  245;  19  N.  H.  109. 

20.  Where  bankers  made  advances  to 
one  of  their  customers  upon  a  guarantee  and 
at  the  same  time  took  from  the  principal 
debtor  a  warrant  of  attorney  to  cover  the 
debt,  and  at  the  same  time  agreed  with  the 
guarantor  that  they  would,  at  any  time,  at 
his  request,  enter  up  judgment  and  levy 
execution  on  the  warrant  of  attorney ;  but 
by  their  neglect  to  file  the  warrant  of  attor- 
ney, or  a  true  copy  thereof,  the  warrant  be- 
came void.  It  was  held,  that  this  neglect 
on  the  part  of  the  bankers  operated  as  a  dis- 
charge of  the  surety.  Watson  v.  Alcock,  4 
De  G.,  Mac.  &  O.  247 ;  17  Jwr.  568  ;  22 
L.  J.,  Chanc.  858 ;  see  Parker  v.  Watson, 
8  Exch.  404 ;  22  L.  J.,  Eaoch.  167.    (Eng.) 

21.  When  in  the  order  and  distri- 
bution of  bankrupt.  0.,  to  secure  the 
payment  of  a  debt,  gave  a  warrant  of  attorney 
to  A.  The  solicitor  of  C,  asagentof  A.,  de- 
posited the  warrant  with  B.,  as  security  for  a 


debt  due  him  by  A.  No  express  notice  of  this 
deposit  was  given  to  C,  and  A.  afterwards  be- 
came bankrupt.  It  was  held,  that  the  war- 
rant of  attorney  was  in  the  order  and  dispo- 
sition of  A.  at  the  time  of  his  bankruptcy, 
and  that  the  circumstance  of  C.'s  solicitor 
having  notice  did  not  amount  to  notice  to  C. 
of  the  deposit.  Ex  pa/rte  Price,  3  Mont., 
B.  &  B.  586  ;  13  L.  J.,  Bank.  15.    (Eng.) 


WHEN  TIME  PRESUMED. 

1.  Where  a  trader  has  been  proved  to 
have  traded  in  the  usual  course  once,  he  will 
be  presumed  to  have  continued  to  carry  on 
his  business  in  the  same  manner  until  the 
time  of  his  bankruptcy.  Heamney  v.  Buch, 
1  Bose,  356 ;  3  Camp.  233.    (Eng.) 


WIFE. 


1.  A  husband  in  Mississippi  gave  promis- 
sory note  to  the  trustee  of  his  wife  for  al- 
leged balance  on  account  stated  between 
them,  growing  out  of  the  use  of  the  separate 
personal  and  real  property  of  the  wife,  and 
executed  a  deed  of  trust  on  certain  land  of 
the  husband  to  secure  payment  of  the  note, 
and  subsequently  went  into  voluntary  bank- 
ruptcy. The  court  decided,  in  an  action 
brought  by  the  assignee  and  a  secured  credi- 
tor, that  the  conveyance  was  fraudulent  and 
void.  In  re  Gillespie,  (Miss.)  3  N.  B.  B. 
117. 

2.  Where  the  wife  of  a  bankrupt  pur- 
chased the  interest  of  a  retiring  member  of 
an  insurance  firm,  of  which  her  husband  was 
apparently  an  employee,  it  was  held,  under 
all  the  circumstances,  that  he  was  a  partner, 
as  the  business  of  the  firm  mainly  depended 
upon  his  exertions,  and  this  purchase  by  the 
wife  was  an  attempt  to  conceal  his  real  in- 
terest in  the  concern.  In  re  Kathbone,  (S. 
B.N.  T.)2N.B.B.  89. 

3.  The  wife  of  a  bankrupt  cannot  hold 
property  as  against  creditors,  conveyed  to 
her  after  her  husband  became  aware  of  his 
insolvency.  In  re  Adams,  (Mass.)  3  N.  B. 
B.  139. 
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4.  When  the  wife  of  a  bankrupt,  duly- 
summoned,  failed  to  appear  for  examination 
before  the  register,  and  her  counsel  put  in  an 
affldavit  explanatory  of  her  non-attendance, 
but  questioned  the  authority  of  the  court  to 
compel  her  to  testify  in  the  cause.  The  court 
decided  that  an  order  to  show  cause  why  an 
attachment  should  not  issue  against  her, 
would  be  granted.  In  re  Bellis  &  Milligan, 
(&  n.  N.  r.)  3  N.  B.  B.  65. 

5.  A  man  in  embarrassed  circumstances 
cannot  make  use  of  his  wife  directly  or  in- 
directly, to  cover  up  from  his  creditors  any 
of  his  property,  or  any  of  his  earnings,  the 
fruit  of  his  skill.  In  re  Eldred,  (ZM.)  3  N. 
B.  B.  61. 

6.  As  a  creditor.  A  wife  deposited 
money  of  her  separate  estate  with  her  hus- 
band for  safe  keeping,  and  received  from  him 
portions  thereof  from  time  to  time,  but  left 
a  balance  of  f  700  with  him.  The  court  de- 
cided that  she  was  entitled,  as  a  general  cred- 
itor, to  that  amount ;  her  husband  having 
been  declared  a  bankrupt.  In  re  Bigelow, 
et  al.  (S.  D.  N.  T.)  2  N.  B.  B.  170. 

7.  Bankruptcy  of  previous  to 
marriage.  In  an  action  against  husband 
and  wife  to  recover  for  goods  sold  to  her  be- 
fore her  marriage,  where  it  appeared  that 
the  wife,  while  sole,  on  her  petition  duly 
filed,  had  been  declared  a  bankrupt  under 
the  U.  S.  bankrupt  act  of  1841,  and  had  pre- 
sented a  petition  for  her  discharge  and  then 
intermarried  with  the  other  defendant,  and 
subsequently  to  the  marriage  a  certificate  of 
discharge  under  a  decree  of  the  court  was 
issued  to  her  in  her  maiden  name,  it  was 
holden,  that  such  certificate  was  available 
to  her  and  to  her  husband,  as  a  defence  to 
such  suit.  Chadwick  «.  Starrett,  27  Maine 
Beports,  138. 

8.  Cannot  refuse  to  answer  ques- 
tions before  register.  Bankrupt's  wife 
cannot  refuse  to  answer  questions  before  a 
register,  because  the  matters  inquired  of  are 
her  own  private  business.  In  re  Craig,  QS. 
B.  N.  r.)  4  N.  B.  B.  50. 

9.  Conveyance  to.  A  conveyance 
settling  property  upon  the  wife  and  family 
of  the  grantor,  will  be  considered  fraudulent 
as  to  subsequent  creditors,  if  the  grantor  be 
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indebted  at  the  time  to  such  an  extent  that 
the  settlement  will  embarrass  him  m  the 
payment  of  his  debts,  although  the  debts 
then  due  may  be  paid  subsequently  by  con- 
tracting other  obligations.  Antroms  «.  Kelly 
et  al.  4  N.  B.  B.  189. 

10.  If  the  assignees  in  insolvency  of  a 
mortgagor  by  his  request,  and  without  ob- 
jection from  his  creditors,  convey  to  his  wife 
an  equity  of  redemption,  without  considera- 
tion and  with  notice,  she,  ia  seeking  to  re- 
deem, will  be  subjected  to  the  same  equities 
as  he  would  haVe  been.  Stone  v.  Lane,  10 
Allen,  (Mass.') 

11.  After  a  debtor's  insolvency  becomes 
known  to  him,  he  cannot  convey  real  and 
personal  property  to  his  wife,  without  com- 
mitting a  fraud  upon  the  P.  S.  bankrupt  act 
of  1867,  and  thus  depriving  himself  of  the 
right  to  a  discharge.  Inre  Adams,  (Mass.) 
3  JV.S.  iJ.  139. 

12.  Entitled  to  witness  fees.  The 
wife  'of  a  bankrupt  is  entitled  to  witness  fees 
for  attendance  and  travel,  as  any  other  wit- 
ness, where  she  appears  before  the  register 
to  be  examined.  In  re  GrifSn,  (S.  D.  N. 
r.)  1  N.  B.  B.  83. 

13.  Examination  of.    The  wife  of  a 

bankrupt  may  be  examined  when,  on  reason- 
able grounds,  she  is  suspected  of  having,  or 
of  having  had  property  in  her  possession, 
which  should  have  been  surrendered  to  the 
creditors,  or  to  have  participated  actively  in 
any  other  fraud  upon  the  statute.  In  re 
Gilbert,  (Mass.)  3  iV^.  B.  B.  37. 

14.  The  wife  of  a  bankrupt  cannot  be  re- 
quired to  testify  as  witness  against  her  hus- 
band, for  the  purpose  of  supplying  evidence 
to  set  aside  his  discharge.  Tenny  &  Gregory 
V.  Collins,  (Mo.)  4  N.  B.  B.  156. 

1 5.  A  register  issued  order  for  the  wife 
of  a  bankrupt  to  attend  and  be  examined  as 
a  witness,  and  the  order  was  served  upon 
the  husband,  the  wife  failed  to  attend.  The 
court  held  that  the  order  was  properly  issued, 
and  that  the  husband  should  prove  to  the 
satisfaction  of  the  court,  that  he  was  unable 
to  procure  her  attendance,  otherwise  the 
register  is  not  warranted  in  certifying  con- 
formity to  the  requirements  necessary  to  the 
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granting  of  his  discharge.    In  re  Van  Tuyl, 
iS.  D.  N.  Y.')2N.B.B.n7: 

16.  A  bankrupt's  wife  will  not  be  ex- 
amined except  upon  a  ^nma/acie  case  made 
out  by  affidavit.  In  re  Gilbert,  3  N.  B. 
JR. '37. 

17.  Bankrupt's  wife  may  be  examined 
both  before  and  after  he  has  applied  for  his 
discharge.  In  re  Seckindorf,  1  N.  B.  B. 
185. 

18.  An  application  for  an  order  to  ex- 
amine bankrupt's  wife  not  made  in  good 
faith,  or  for  the  purpose  of  delaying  the 
bankrupt  obtaining  his  discharge,  will  be  re- 
fused.   In  re  Selig,  N.  B.  B.  Sup.  xl. 

19.  Where  order  requiring  wife  of  the 
bankrupt  to  attend  and  be  examined  as  a 
witness,  is  properly  granted,  and  bankrupt 
is  duly  apprised  of  the  same,  he  will  be  re- 
fused a  discharge  if  his  wife  fail  to  comply 
with  the  order,  unless  he  can  prove  satis- 
factorily that  he  could  not  obtain  her  attend- 
ance.   In  re  Van  Tuyl,  3  N.  B.  B.  177. 

20.  Bankrupt's  wife  is  not  bound  to  ap- 
pear and  be  examined,  unless  she  is  paid  the 
usual  and  proper  witness  fees.  In  re  Van 
Tuyl,  2  N.  B.  B.  25. 

2 1 .  The  order  for  bankrupt  or  his  wife 
to  attend  and  be  examined,  form  No.  45,  is 
in  the  nature  of  a  summons,  and  may  be 
furnished  in  blank  to  the  registers,  signed 
and  sealed  by  the  clerk.  In  re  Bellamy, 
(S.  D.  N.  r.)  N.  B.  B.  Swp.  xiv. 

22.  Under  section  26  of  the  bankrupt  act, 
bankrupt's  wife  may  be  summoned  and 
compelled  to  attend  and  be  examined  as  any 
other  witness,  and  may  be  punished  for  con- 
tempt if  she  refuses  to  answer.  In  re  Wool- 
ford,  (S.  2).  N.  Z.)  3  N.  B.  B.  113 ;  in  re 
BeUis  &  Milligan,  3  N.  B.  B.  65. 

23.  G-ift  from,  when  presumed. 
Where  purchase  is  made  of  property  by  the 
husband,  and  the  wife  gives  or  lets  him 
have  money  towards  making  payments,  or 
such  payments  are  made  with  her  money 
and  with  her  consent,  it  is  to  be  presumed 
that  the  wife  makes  a  gift  to  the  husband 
of  such  money,  especially  in  the  absence  of 


any  express  agreement,  and  the  property 
must  be  subject  to  the  husband's  debts. 
Keating,  assignee,  v.  Keefer,  (JIficA.)  5  N.  B. 
B.  133. 

24.  May  be  examined.  Tor  good 
cause  shown,  the  wife  of  any  bankrupt  may 
be  required  to  attend  before  the  court,  to 
the  end  she  may  be  examined  as  a  witness  ; 
and  if  such  wife  do  not  attend  at  the  time 
and  place  specified  in  the  order,  the  bank- 
rupt shall  not  be  entitled  to  a  discharge  un 
less  he  shall  prove  to  the  satisfaction  of  the, 
court  that  he  was  umable  to  procure  the  at-, 
tendance  of  his  wife.  Sec.  26  U.  S.  hank-, 
rupt  act,  1867. 

25.  May  be  petitioning  creditor. 
An  adjudication  of  bankruptcy  will  .  be 
made  against  a  trader  or  merchant  where 
his  own  wife  is  the  petitioning  creditor,  and 
claims  in  right  of  her  separate  estate.  In  re 
Overton,  Northern  District  of  New  York. 
5  N.  B.  B.  366. 

26.  May  prove  security  obtained 
from  husband  before  marriage.  D. 
being  possessed  of  299Z.,  lent  it  to  W., 
whom  she  was  about  to  marry.  He,  as  se- 
curity for  the  loan,  gave  to  her  and  S.  a 
warrant  of  attorney  in  1837,  to  confess  judg- 
ment of  6001.  By  the  defeasance,  which 
stated  that  the  loan  was  made  in  contem- 
plation of  marriage,  W.  was  to  hold  the 
money  as  long  as  D.  and  S.  should  please, 
paying  interest  to  S.  for  her,  and  on  her  re- 
quest, S.  might,  on  a  week's  notice,  require 
payment  of  the  principal.  Judgment  was 
to  be  entered  up  forthwith,  and  execution 
was  to  issue  on  default  of  payment  after  no- 
tice. The  marriage  took  place,  judgment 
was  entered  up,  and  in  1845,  S.,  at  the 
wife's  request,  gave  a  week's  notice,  de- 
manding payment,  and  it  was  not  paid,  is- 
sued execution  and  levied  on  W.'s  goods.' 
W.,  in  a  few  days  afterwards,  became 
bankrupt,  and  his  assignees  applied  to  set 
aside  the  judgment  and  execution,  on  the 
ground,  first,  that  execution  was  irregular, 
the  judgment  not  having  been  revived  by 
scire  facias,  and  being  more  than  a  year 
old ;  and,  secondly,  that  the  marriage  be- 
tween D.  and  W.  had  discharged  the  judg- 
ment. The  court  refused  the  application. 
Boiling  V.  White,  17  Jv/r.  505  ;  22  L.  J.,  Q.. 
B.  327  ;1B.C.  G.  170.    (Eng.) 
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27.  Must  answer  questions  re- 
garding her  separate  estate.    The 

wife  of  a  bankrupt  is  obliged  to  answer 
questions  in  regard  to  her  own  separate  es- 
tate, and  whether  she  was  possessed  of  any- 
thing except  what  was  given  to  her  by  her 
husband.  In  re  Clark  et  al.  (/S.  D.  N.  F.) 
4  N.  B.  B.  70. 

28.  Petition  by  to  review  decision 
of  district  court.  The  wife  of  a  bank- 
rupt petitioned  the  circuit  court  to  review  a 
decision  of  the  district  court,  that  she  had 
valuable  stock  that  belonged  to  her  husband. 
The  court  decided  that  an  assignee  could 
not  recover  assets  of  third  parties  by  sum- 
mary proceedings,  but  must  do  so  by  bill  in 
equity  or  suit  at  law.  In  re  Bonesteel, 
(S.D.N.  r.)3  jy.  B.B.  127. 

29.  Proof  by.  Bankrupt's  wife  ad- 
mitted to  prove.  Ex  parte  Thimg,  1  Mont. 
&  cut.  75.    (Eng.) 

30.  Property  of.  Bankrupt  may  not 
always  decline  to  answer  questions  concern 
ing  his  wife's  property,  but  shall  testify 
under  direction  of  the  court .  In  re  Craig, 
(^S.  D.  N.  r.)  4  N.  B.  B.  50. 

31.  Where  the  husband's  equitable  in- 
terest in  the  estate  or  property  of  his  wife, 
has  been  levied  upon  and  sold  under  exe- 
cution, he  has  no  longer  any  interest  or  es- 
tate to  be  returned  in  his  schedules.  In  re 
Hummitsh,  (Mo.)  2  N.  B.  B.  3. 

32.  Property  of,  title  in  husband. 
Where  a  married  woman  saves  her  earnings, 
with  which  property  is  purchased,  first  in 
her  husband's  name,  and  subsequently  con- 
veyed to  her  or  sold  and  other  property 
purchased  with  the  proceeds,  which  last 
property  is  deeded  in  the  name  of  the  wife. 
In  the  state  of  Michigan,  this  property  is 
subject  to  the  husband's  debts.  Keating, 
assignee,  v.  Keefer,  (Jficft.)  5  N.  B.  B.  133. 

33.  Property  purchased  in  her 
name.  When  a  man's  wife  purchases 
real  estate  which  had  been  previously  held 
on  contract  by  the  husband,  but  the  deed  is 
made  out  to  the  wife,  although  it  was  not 
recorded  for  a  number  of  years,  and  it  ap- 
pears that  the  man  himself  was  indebted 
at  the  time  of  the  conveyance,  the  deed  to 


the  wife  will  be  set  aside,  notwithstanding 
the  wife  has  earned  much  of  the  money 
paid  for  the  land  by  her  own  exertions. 
Such  property  will  be  declared,  assets  of 
the  bankrupt  and  the  wife  will  be  directed 
to  convey  the  property  to  the  assignee. 
Keating,  assignee,  v.  Keefer,  (^Mich.)  5  N. 
B.  B.  133. 

34.  Right  of  dower.  The  wife  of  a 
bankrupt  is  not  entitled  to  claim  dower  out 
of  land  owned  by  him  when  he  filed  his 
petition  in  bankruptcy,  during  his  lifetime. 
Kelly  V.  Strange,  (JV.  C)  3  N.  B.  B.  2. 

35.  Right  of  dower  of.  The  widow 
of  a  bankrupt,  where  petition  in  bankruptcy 
was  filed  after  the  act  passed  by  the  legis- 
lature of  North  Carolina,  repealing  the 
statutory  provision  and  restoring  the  com- 
mon law  right  of  dower,  the  bankrupt  dy- 
ing after  the  issuing  of  the  warrant  in  bank- 
ruptcy is  entitled  to  dower  in  the  land 
owned  by  the  bankrupt  at  the  time  of  the 
filing  of  his  petition.  The  act  referred  to 
repealed  the  statutory  provision  in  regard 
to  dower — which  in  efiect  restored  eo  in- 
stanti  the  common  law.  The  legislature 
by  that  act  attempted  to  create  additional 
exemptions  to  those  theretofore  allowed  by 
law ;  those  exemptions  are  void  as  to  credit- 
ors whose  debts  are  contracted  previous  to 
the  passage  of  the  act.  The  widow  of  a 
bankrupt  is  not  entitled  to  the  personal 
property  exempted  by  the  provisions  of  the 
14th  section  of  the  act  of  1867,  nor  is  the  as- 
signee in  bankruptcy.  No  title  to  exempt 
property  passes  to  the  assignee  by  the  as- 
signment, it  remains  in  the  bankrupt,  at 
his  death  it  passes  to  his  legal  represen- 
tatives. In  re  Hester,  {N.  C.)  5  N.  B.  B. 
285. 

36.  Rightof  to  insurance  on  hus- 
band's life.  An  insurance  on  the  debtor's 
life  for  the  benefit  of  his  wife,  where  the 
premiums  have  been  paid  after  his  insol- 
vency, is  to  be  set  apart  as  exempt,  where 
the  appraised  value  does  not  exceed  $300. 
In  re  Erben,  (Pa.)  2  N.  B.  B.  66. 

37.  Separate  estate  of.  A  femme 

sole  having  contracted  a  debt  and  owning 
some  shares  of  bank  stock  married.  After 
marriage,  the  stock,  with  the  consent  of  the 
husband,  was  transferred  to  a  third  person  ■ 
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for  the  purpose  of  having  it  transferred  back 
to  her  for  her  sole  and  separate  use,  which 
■was  accordingly  done.  She  also  held  other 
shares  of  hank  stock  which  had  been  trans- 
ferred to  her  separate  use  by  the  executor  of 
her  father's  estate.  The  creditor  sued  the 
'  husband  and  wife  at  law,  and  being  met  by 
a  plea  of  the  husband's  bankruptcy,  dis- 
continued. He  then  filed  a  bill  in  equity 
for  the  purpose  of  reaching  the  bank  stock. 
No  fraud  in  the  transfer  to  the  wife's  sepa- 
rate use  being  alleged,  nor  any  act  of  the 
wife  after  marriage  indicating  an  intention 
to  charge  this  fund.  Held,  that  the  bill 
could  not  be  sustained.  The  bankruptcy 
of  the  husband  extinguishes  the  liabilty  as 
to  him ;  but  it  revives  against  the  wife  if 
she  survives  her  husband.  Vanderheyden 
V.  Mallory,  1  Comstock,  1  iN.Y.')  452. 

38.  The  bankruptcy  of  the  husband,  al- 
though it  extinguishes  the  debt,  as  to  him, 
and  suspends  the  legal  remedy  as  to  her  du- 
ring the  coverture,  does  not  afford  any  ground 
for  proceeding  in  equity  to  charge  her  sepa- 
rate estate.  The  creditor  in  such  a  case  may 
prove  his  debt  and  share  the  distribution  of 
the  bankrupt's  estate.    Id. 

39.  Where  C.  was  trustee  for  a  married 
woman  under  a  post  nuptial  agreement  en- 
tered into  between  her  and  her  husband,  and 
was  also  one  of  the  assignees  of  the  husband 
in  an  assignment  made  for  the  benefit  of  his 
creditors,  and  property  came  to  his  hands 
in  the  latter  character;  held,  that  he  was 
bound  to  apply  the  property  as  the  law 
would  apply  it,  rather  than  to  the  payment 
of  a  bond  and  warrant  of  attorney  given  by 
the  husband  in  trust  for  his  wife,  and  that 
even  if  he  had  notice  of  an  ante-nuptial 
agreement  between  the  husband  and  wife 
in  respect  to  her  separate  estate,  he  was  not 
concluded  by  such  notice  from  contesting 
the  legality  of  the  agreement,  nor  from  dis- 
regarding it  so  far  as  it  conflicted  with  the 
rights  of  the  husband's  creditors.  Borst  v. 
Corey  et  al.  16  Barh.  136. 

40.  Voluntary  conveyance  to  by 
husband.  Where  a  person  by  the  name 
of  J.  K.  Place,  in  solvent  circumstances, 
purchased  a  ground  rent  lease  in  1865,  and 
paid  a  portion  of  the  purchase  money  down 
and  took  an  assignment  of  the  lease,  which 


was  recorded  during  the  same  year,  and  com- 
menced the  erection  of  a  house  on  the  premi- 
ses covered  by  the  lease,  and  the  building 
was  completed  during  the  following  year,  du- 
ring which  year  two  assignments  of  the  lease 
were  made  and  duly  recorded — ^the  first  to  a 
man  by  the  name  of  Wallis,  the  second  by 
Wallis  to  Susan  A.  Place,  the  wife  of  J.  K. 
Place,  which  assignment  to  Mrs.  Place  was 
dated  a  few  days  after  the  assignment  from 
J.  K.  Place  to  Wallis,  and  payments  were 
made  by  J.  K.  Place  (to  the  person  from 
whom  he  had  purchased  the  ground  rent) 
during  several  subsequent  years,  the  last  of 
which  was  made  November  20,  1867,  and  J. 
K.  Place  had  also  expended  a  large  sum  in 
improving  the  property,  which  premises  were 
occupied  by  Mr.  and  Mrs.  Place  and  their 
family.  The  copartnership  of  which  Mr. 
Place  was  a  member  failed  in  November, 
1867,  although  during  the  previous  May 
there  was  reason  to  believe  it  to  be  insol- 
vent. The  investment  of  the  lease  can- 
not be  regarded  as  an  investment  of  the 
funds  of  the  copartnership,  although  an 
account  had  been  kept  in  the  partnership 
books  of  the  premises,  to  which  account 
was  debited  several  payments  made  there- 
for, which  were  in  effect  charged  to  J.  K. 
Place.  There  being  no  evidence  that  J. 
K.  Place  intended  to  defraud  his  then  exist- 
ing creditors  in  making  the  investment,  the 
plaintiff  fe  not  entitled  to  recover  the  prop- 
erty which  was  conveyed  to  Mrs-  Place  or  to 
its  proceeds.  Sedgwick,  assignee,  v.  Place 
e*aZ.  5J\r.  JS.  JJ.  168. 


■WIDOW  OF  BANKRUPT. 

1 .  The  widow  of  a  bankrupt,  whose  pe- 
tition in  bankruptcy  was  filed  after  the  act 
passed  by  the  legislature  of  North  Carolina 
repealing  the  statutory  provision  and  restor- 
ing the  common  law  right  of  dower,  the 
bankrupt  dying  after  the  issuing  of  the  war- 
rant in  bankruptcy,  is  entitled  to  dower  in 
the  land  owned  by  the  bankrupt  at  the  time 
of  the  filing  of  his  petition.  In  re  Hester, 
{N.  C.)  5  N.  B.  B.  285. 

S.  The  widow  of  a  bankrupt  is  not  enti- 
tled to  the  personal  property  exempted  by 
the  provisions  of  the  14th  section  of  the  act 
of  1867,  nor  is  the  assignee  in  bankruptcy. 
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No  title  to  exempt  property  passes  to  the. 
assignee  by  the  assignment,  it  remains  in  the 
bankrupt ;  at  his  death  it  passes  to  his  legal 
representatiyes.    Id. 


WITHDRAWAL.. 

1 .  Of  papers.  The  original  papers  can- 
not be  withdrawn  from  the  flies  at  the  op- 
tion of  the  bankrupt.  The  court  may,  how- 
ever, order  a  withdrawal  for  good  reason 
shown  by  party  interested.  In  re  McNair, 
(J\r.  0.)  2  N.  B.  B.  109. 

2.  Specifications.  Where  a  creditor 
opposes  but  subsequently  withdraws  his 
specifications,  the  bankrupt  should  take  and 
subscribe  the  necessary  oath  after  the  with- 
drawal, although  he  has  already  taken  it 
In  re  Machad,  (S.  B.  N.  T.)  2  N.  B.  B. 
113. 


WITNESS. 

1 .  A  defendant  is  not  made  a  competent 
witness  by  the  fact  of  his  having  been  dis- 
charged as  a  bankrupt  after  the  suit  was 
brought,  especially  if  sued  as  an  executor. 
Given  v.  Albert,  5  W.  (&  S.  Pa.  Bep.  333. 

2.  Where,  in  assumpsit  against  several 
partners,  one  of  them  pleaded  his  discharge 
under  the  bankrupt  act,  and  thereupon  a 
nolle  prosequi  was  entered  as  to  him ;  held, 
that  he  was  a  competent  witness  for  his  co- 
partners, provided  he  released  all  interest  in 
the  surplus  of  his  eflFe'cts.  Butcher  et  al.  v. 
Forman  et  al.  6  Sill,  583. 

3.  Absence  of  material.  When  the 
debtor  is  brought  up  on  the  last  day  of  term, 
the  court  will  remand  him  until  the  next 
term,  upon  an  affldavit  by  the  creditor  of  the 
absence  of  material  witness.  Marscroft  v. 
Butler,  Coleman  <&  Caines'  Cases,  366. 

4.  Bankrupt  as.  It  is  no  objection 
against  a  bankrupt  being  a  witness,  that  the 
names  of  his  assignees  were  not  substituted 
in  the  action  on  his  obtaining  his  certificate 
of  conformity.  Browne  v.  Insurance  Com- 
pany of  Pennsylvania,  4  Yates'  Pa.  Beports, 
119. 


f 


5.  A  bankrupt,  after  his  discharge,  is  a 
competent  witness  for  the  plaintiffs,  in  an  ac- 
tion brought  by  his  sureties  to  avoid  a  note 
given  by  them  and  the  bankrupt  on  the 
ground  of  usury.  Morse  v.  Oloyes,  11  Barb. 
100. 

6.  To  exclude  the  bankrupt  as  a  witness, 
in  such  a  case,  it  must  be  shown  that  at 
least  there  may  be  a  surplus  of  his  estate  to 
which  he  will  be  entitled.  A  surplus  and  a 
consequent  interest  in  the  witness  will  not 
be  presumed.    Id. 

7.  Compelling  attendance.  Where 
a  person,  summoned  and  neglecting  to  at- 
tend before  the  commissioner,  was  ar- 
rested under  a  warrant  issued  by  the  com- 
missioner, it  was  held,  in  an  action  of  false 
imprisonment  against  the  solicitor  to  the 
flat,  who  had  applied  for  the  warrant,  that  the 
warrant  was  a  justiflcation  to  him,  though 
the  commissioner  stated,  at  the  tinie  of  the 
application,  that  he  was  in  doubt  whether 
the  warrant  ought  to  issue,  and  that  the 
parties  applying  must  take  it  on  their  own 
responsibility.  Cooper  v.  Harding,  7  Q.  B. 
928;  9  Jw.  777.    (Bng.) 

8.  Where  a  party,  who  has  been  duly 
summoned  to  attend  in  order  to  be  examined, 
and  to  produce  a  deed,  fails  to  comply  with 
the  summons,  a  warrant  by  the  commis- 
sioner, directing  him  to  be  arrested  and 
brought  before  him  to  be  examined  and  pro- 
duce the  document,  is  good,  although  the 
document  was  not  in  the  party's  possession, 
and  over  which  he  had  no  control.  And  if 
a  witness  finds  the  commissioners  engaged 
in  other  business  at  the  time  appointed  in 
the  summons,  he  must  wait  till  they  are 
ready  to  examine  him  or  dispense  with  his 
attendance.  Wright  v.  Maude,  2  2).,  N.  S. 
517 ;  10  M.  &  W.  527;  6  Jm.  953;  12  L. 
J.,  Exch.  22.     (Eng.) 

9.  The  operation  of  a  warrant  to  compel 
the  attendance  of  a  witness,  as  a  legal  cause 
of  detainer,  becomes  expended,  either  by 
the  party's  being  brought  before  the  com- 
missioner, or  on  his  submitting;  and  that 
the  commissioner  had  no  jurisdiction  to  make 
a  subsequent  order  for  the  detention  of  the 
party  till  costs  were  paid.  Watson  v.  Bodell, 
14  ilf.  &  IT.  37 ;  9  Jwr.  626 ;  14  L.  J., 
Exch.  281.    (Eng.) 
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1 0.  A  commissioner  has  power  to  com- 
pel parties  to  appear  and  give  eTidenoe  be 
fore  him,  although  there  are  no  facts  in  dis- 
pute, and  the  difference  on  which  he  is  called 
to  adjudicate  turns  on  a  question  of  law. 
Watson  V.  "Whitmore,  8  Jur.  964;  14  L.  J., 
Exch.  41.    (Eng.) 

1 1.  Competency  of  principal  and 
guarantee.  The  liability  of  a  principal  to 
his  guarantee,  and  who  has  not  paid  the 
money,  is  not  discharged  by  the  bankrupt 
law.  The  principal  is  therefore  incompetent 
as  a  witness  for  the  defendant  in  a  suit 
brought  by  the  creditor  with  guaranty. 
Coke  V.  Lewis,  8  Penn.  B.  493. 

12.  Competency  of  purchaser  as. 
In  an  action  upon  a  promissory  note,  where 
the  bankruptcy  of  the  maker  is  alleged  in  his 
defence,  and  the  certificate  of  discharge  is 
attempted  to  be  impeached,  on  the  ground 
of  a  prior  fraudulent  sale  of  goods  to  a  third 
person,  which  he  did  not  include  in  his 
schedule  of  effects,  the  purchaser  is  a  com- 
petent witness.  Loud  v.  Pierce,  25  Me.  B. 
233. 

13.  Creditor  of  insolvent.  A  creditor 
is  a  competent  witness  to  prove  fraud  in  the 
petitioner  who  applies  to  be  discharged  un- 
der the  insolvent  laws.  Green's  case,  2 
Dallas'  Penn.  B.  268. 

14.  Examination  of.  "Witnesses  may 
be  examined  after  a  bankrupt  has  filed  his 
petition  for  a  discharge.  The  time  for  filing 
objections  to  the  discharge  can  be  kept  open 
by  adjournments  to  any  day  which  may  be 
fixed  for  showing  cause,  until  a  reasonable 
time  has  elapsed  for  the  examination  of  wit- 
nesses. In  re  Seckendorf,  (iS.  D.  N.  I".) 
1  N.  B.  B.  185. 

1 5.  A  lawyer,  who  is  being  examined  as 
a  witness  touching  a  certain  conveyance 
made  to  him  by  the  bankrupt  and  wife,  and 
a  subsequent  conveyance  by  him  to  the  wife, 
cannot  refuse  to  testify  thereon  as  a  matter 
within  the  privilege  of  confidential  commu- 
nications between  attorney  and  client.  In  re 
Bellis  &  Milligan,  (^S.D.N.  Y.)  3  N.  B.  B. 
49. 

16.  A  witness  is  not  bound  to  answer  a 
question  that  does  not  relate  to  any  matter 


of  fact  in  issue,  or  to  any  matter  contained 
in  his  direct  testimony,  especially  if  a  truth- 
ful answer  to  it  will  tend  to  degrade  him 
In  re  Lewis,  (S.  D.  N.  r.)  3  2V.  B.  B.  153 . 

17.  The  26th  section  of  the  U.  S.  bank- 
rupt act  of  1867,  requires  a  witness  to  sub- 
mit to  an  examination  on  oath  upon  all 
matters  relating  to  the  disposal  or  condition 
of  the  bankrupt's  property,  to  his  trade  and 
dealings  with  others,  and  his  accounts  con- 
cerning the  same,  «nd  to  all  other  matters 
concerning  his  property  and  estate,  and  the 
due  settlement  thereof  according  to  law.  A 
witness  submitting  to  an  examination  waives 
any  objection  he  may  have  made,  and  in 
such  case  the  register  should  refuse  to  certify 
any  question  for  the  decision  of  the  judge. 
In  re  Fredenberg,  (,S.  B.  N.Y.)1  N.  B. 
B.  34. 

18.  Where  a  witness  who  purchased 
claims  against  a  bankrupt's  estate,  refused 
by  the  advice  of  his  counsel  to  answer  ques- 
tions (or  loaded  a  direct  answer  thereto) 
relative  to  the  money  or  consideration  used 
in  the  purchase  thereof  from  whom,  and 
how  he  obtained  the  same  otherwise  than 
from  the  bankrupts,  the  witness  testifying 
that  he  had  not  obtained  the  same  from  the 
bankrupts  or  either  of  them.  The  court 
decided  that  he  must  answer  to  the  ques- 
tions, and  upon  refusal,  to  be  punished  for 
contempt.  In  re  Lathrop  et  al.  (_S.  D.  N. 
r.)  4  N.  B.  B.  93. 

19.  A  witness  cannot  refuse  to  answer 
questions  concerning  his  dealing,  &c.  with 
the  bankrupt,  on  the  ground  that  his  an- 
swer may  furnish  evidence  against  him  in  a 
civil  case  brought  or  to  be  brought  on  be- 
half of  the  assignee.  In  re  Fay,  (Jfoss.)  3 
JV.  B.  B.  163. 

20.  A  witness  cannot  rightfully  object 
to  being  sworn,  or  refuse  to  be  examined 
upon  any  matters  within  the  subjects  men- 
tioned in  sec.  26  of  the  TJ.  S.  bankrupt  act 
of  1867.    In  re  Blake,  2   N.  B.  B.  2. 

2 1 .  A  witness  must  answer  all  proper 
questions  relating  to  his  trade  and  dealings 
with  the  bankrupt,  prior  tobankruptcj',  and 
if  necessary  to  the  proper  and  complete  an- 
swering of  such  questions,  must  produce 
any  book  containing  the   transactions  with 
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the  bankrupt.    In  re  Earle,  (/S".  B.  N.  Y.) 
3  N.  B.  B.  81. 

22.  Husband  and  wife  for  each 
other.  The  supreme  court  of  Pennsyl- 
vania held,  that  under  the  act  of  April, 
1869,  of  that  state,  husband  and  wife  are 
competent  witnesses  for  each  other  in  court 
proceedings.      In  re 

28  Pitts.  L.  J.  285  ;  s.  c.  3  C.  L.  N.  292. 

23.  Petitioning  creditor  is  a 
competent.  In  an  action  between  other 
parties,  the  petitioning  creditor  is  a  com- 
petent witness  to  prove  his  own  debt,  upon 
which  a  commission  of  bankruptcy  was 
awarded.  FUrrington  v.  Farrington,  4 
Mass.  237. 

24.  Protection  from  arrest.  A 
bankrupt  attending  commissioners  in  obedi- 
ence to  their  summons,  was  arrested  under 
an  extent  at  the  suit  of  the  crown.  It  was 
held,  that  although  the  crown  is  not  within 
the  bankrupt  statute,  the  bankrupt  was  en- 
titled to  his  discharge,  on  the  principle  of 
the  common  law  protecting  witnesses  at- 
tending for  examination  under  regular  pro- 
cess for  that  purpose.  1  Base,  278 ;  19  Ves. 
163  ;  S.  P.,  ex  parte  Temple,  2  Ves.  391 ; 
2  Bose,  22.    (Eng.) 

25.  Competency  of  debtor  as.  An 
insolvent  debtor  who  has  obtained  his  dis- 
charge, is  a  competent  witness  for  his  assig- 
nee, on  releasing  the  latter  from  all  claim 
against  him  as  such.  Greene  v.  Durfee,  6 
Cush.  iMass.)  362. 

26.  Insolvent  debtor  may  be. 
An  insolvent  debtor  who  ]ias  released  all 
claims  to  a  surplus  is  a  competent  witness 
for  his  assignees.  Jaques  v.  Marquand, 
6  Cowen,  497. 


WOMEN  (MARRIED). 

1.  A  wife  being  a  sole  trader  in  London, 
is  liable  to  a  commission  of  bankruptcy,  and 
her  assignees  will  come  in  paramount  to  the 
assignees  of  the  husband,  though  his  was 
the  prior  bankruptcy.  La  Vie  v.  Philips, 
1  W.  Bl.  570  ;  S  Bwr,  1776.    (Eng.) 

2.  The  wife  of  a  convict  sentenced  to 


transportation  may  be  a  trader  and  a  bank- 
rupt, although  the  husband  is  only  on  board 
the  hulks,  and  she  has  occasional  intercourse 
with  him.  i'a;  parte  Pranks,  7  Bing.  762 ; 
IM.  <&  Scott,  1.    (Eng.) 

3.  A  commission  having  issued  against  a 
married  woman,  on  a  trading  before  mar- 
riage, it  was  suspended.  Ex  parte  Mear, 
2  Bro.  a  G.  266.    (Eng.) 

4.  After  the  issuing  of  a  fiat,  the  peti- 
tioning creditor  heard  and  believed  that  the 
party  against  whom  it  was  issued  was  a 
married  woman.  The  court  would  not,  for 
this  cause,  on  the  petition  of  the  petitioning 
creditor,  order  the  flat  to  be  annulled,  but 
merely  suspended  the  prosecution  of  it.  Ex 
parte  Harland,  1  Deac.  75.     (Eng.) 

5.  Execution  against.  A  married 
woman,  in  execution  with  her  husband,  for 
a  debt  contracted  by  her  before  marriage, 
was  not  entitled  to  be  discharged  under  1 
Geo.  4,  c.  119,  as  she  was  not  capable  of 
executing  a  warrant  of  attorney,  and  com- 
plying with  the  other  terms  required  by  sec. 
25.  Ex  parte  Deacon,  ^  B.  S  A.  759  ;  see 
Chalk  V.  Deacon,  6  Moore,  128.     (Eng.) 

6.  May  carry  on  business  on  her 
own  account.  A  married  woman  may 
carry  on  business  on  her  own  account,  and, 
for  her  own  interest,  may  employ  all 
needed  labor,  workmen  and  agents,  and  she 
may  also  employ  her  own  husband  and  pay 
him.  Driggs  v.  Russell,  (Mich.')  3  N.  B. 
B.  39. 

7.  Note  given  to.  A  promissory 
note  given  to  a  married  woman  for  a  debt 
due  her  before  her  marriage,  though  not  re- 
duced to  possession  by  her  husband,  passes 
by  an  assignment  of  his  property  under  the 
United  States  bankrupt  act  of  1841 ;  and  a 
subsequent  indorsement  of  the  note  by  the 
husband  and  wife  will  not  enable  the  in- 
dorsee, with  notice  of  the  circumstance,  to 
maintain  an  action  on  the  note  without 
the  consent  of  the  assignee  ih  bankruptcy. 
Smith  V.  Chandler,  3  Grays'  (Mass.)  392. 

8.  Notes  of.  Under  the  act  of  1862,  a 
promissory  note  given  by  a  married  woman 
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engaged  in  trade,  and  in  the  course  of  her 
business,  might  be  enforced  against  her 
separate  estate  under  the  same  allegations  as 
if  she  were  single ;  but  if  there  is  no  intention 
expressed  in  the  note  which  is  the  founda- 
tion of  the  petition  in  this  case  to  bind  her 
separate  estate,  and  no  allegation  that  it  was 
given  for  the  benefit  of  the  separate  estate, 
or  in  the  course  of  her  trading  transactions, 
the  petition  must  be  dismissed,  with  per- 
mission to  amend.  In  re  Howland,  (N.  D. 
N.  r.)  2  JV.  B.  B.  114. 

9.  Petition  by.  A  married  woman  on 
her  own  petition,  in  which  she  stated  her- 
self to  be  a  widow,  was  adjudicated  a  bank- 
rupt, and  she  was  afterwards  indicted  for 
concealment  and  embezzlement  of  her  prop- 
erty, with  intent  to  defraud  her  creditors, 
and  two  other  persons  were  also  indicted  on 
account  of  aiding  her.  The  examinations 
and  answers  of  the  three  in  bankruptcy 
were  giyen  in  evidence  in  support  of  the  pros- 
ecution. No  caution  was  given  to  them  by 
the  commissioner  on  such  examination,  and 
they  did  not  object  to  answer  on  the  ground 
that  their  answers  might  criminate  them. 
Held,  although  the  wife  was  adjudicated  a 
bankrupt  the  property  belonged  to  her  hus- 
band, and  that  the  property  was  not  proved 
as  laid  in  the  indictment.  Reg.  v.  Robinson, 
16  i.  T.,  N.  S.  605 ;  15  W.  B.  966 ;  10  Gox, 
G.  C.  167 ;  1  L.  B.,  G.  C.  80 ;  36  L.  J.,  M. 
C.  78.     (Bng.) 

10.  Petitioning  as  legatee.  A 
femme  covert  petitioning  by  her  next  friend, 
permitted  to  prove  the  value  of  a  leg- 
acy of  stock  bequeathed  to  her  separate  use, 
but  transferred  into  the  use  of  her  husband 
who  sold  it  out,  and  become  bankrupt,  and 
a  trustee  appointed  to  receive  the  dividend. 
JEx  parte  WiUs,  2  Mont.,  D.  d  D.  504. 
(Bng.) 

1 1 .  Security  to.  A  married  woman 
furnished  money  to  her  husband  and  took  as 
security  a  note  given  by  the  firm  of  which 
he  was  a  member.  The  court  decided  that 
the  note  was  not  an  evidence  of  debt  against 
the  firm,  but  against  the  husband  only,  and 
that  she  might  prove  as  against  him  and  par- 
ticipate in  the  dividends  of  his  individual 
estate,  but  not  against  the  partnership  estate. 
Inre'Evosietal.(Mich.')?>  N.B.  B.  180. 


WOMEN  (SING-LE.) 

A  femme  sole  having  contracted  a  debt  in 
Rhode  Island  took  the  benefit  of  an  insolvent 
act  of  that  state  passed  after  the  debt  was 
contracted,  whereby  her  person  was  dis- 
charged from  arrest,  and  then  married  in  the 
same  state,  having  no  property.  The  credi- 
tor and  the  wife  were  inhabitants  of  Rhode 
Island  at  the  time  when  the  debt  was  con- 
tracted, when  the  insolvent  act  was  passed, 
when  the  proceedings  under  it  were  had, 
and  when  the  marriage  took  place.  The 
husband  was  a  citizen  of  Massachusetts,  and 
after  the  marriage  the  wife  came  here  and 
resided  with  him.  The  act  provides  that  no 
man  who  shall  intermarry  with  any  woman 
who  shall  have  had  the  benefit  of  the  act 
.shall  be  liable  for  any  debt  incurred  by  her 
before  the  benefit  of  the  act  was  extended 
to  her,  for  any  greater  amount  than  the  val- 
ue of  the  property  which  he  acquired  by  the 
marriage.  An  action  for  debt  having  been 
brought  here  against  the  husband  and  wife, 
it  was  held  that  the  husband  was  not  liable 
and  that  the  action  could  not  be  sustained. 
Pitkins  V.  Thompson,  13  Pick.  (Jfoss.)  64. 


WOOD. 

1 .  Lien  on.  The  owner  of  land  who 
sells  wood  standing  thereon;  with  authority 
to  the  vendee  to  cut  it  within  a  certain  time, 
has  no  lien  on  the  wood  for  the  price,  in  case 
of  the  vendee's  insolvency  after  the  wood  is 
cut,  and  before  it  is  removed.  Douglass  v. 
Shumway,  33  Grays'  (Mass.^  498. 


WORKMAN. 

1 .  Right  of.  The  lien  created  by  the 
statute  of  Wisconsin  attaches  from  the  time 
the  work  was  commenced,  or  the  materials 
furnished  for  the  building  upon  which  it 
was  done  or  used.  Any  mechanic  who  had 
a  lien  at  the  filing  of  the  publication  in  bank- 
ruptcy, would  have  a  right  to  file  a  petition 
under  section  four  of  the  act,  so  as  to  con- 
tinue it,  notwithstanding  the  commence- 
ment or  pendency  of  bankruptcy  proceed- 
ings. The  bankrupt  act  provides  for  the 
protection  of  legal  liens  against  the  bank- 
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rupt's  estate,  instead  of  destroying  them,  and 
that  whore  a  party  has  a  lien,  when  the  pe- 
tition in  bankruptcy  is  filed ;  but  it  is  neces- 
sary, under  the  state  law,  to  file  a  petition  in 
the  clerk's  office,  in  order  to  continue  it  be- 
yond a  certain  period ;  that  such  party  has 
the  right  to  file  such  petition,  and  thereby 
continued  the  lien  thereon.  When  a  party 
has  a  lien  or  interest  in  the  property,  in  the 
hands  of  an  assignee  in  bankruptcy,  he 
should  apply  to  the  U.  S.  court  for  relief, 
and  it  would  grant  the  relief,  or  allow  a  suit 
to  be  brought  in  such  court  or  state  court, 
to  determine  the  same ;  but  without  such 
consent,  parties  have  no  right  to  sue,  and  are 
guilty  of  a  contempt  of  the  authority  of  the 
court  if  they  do.  Parties  commencing  suits 
in  the  state  courts  without  such  consent 
must  give  them  up  before  they  can  be  paid 
by  order  of  the  bankruptcy  court.  In  re 
Cook  &  Gleason,  3  C.  L.  N.  410. 


WRIT. 

1.  Appealed  from,  should  not  be 
prosecuted.  If,  pending  an  action  in 
court,  the  defendant  dies,  and  commission- 
ers of  insolvency  on  his  estate  are  appointed 
by  the  judge  of  probate,  and  the  claim  in 
suit  is,  by  the  creditors,  presented  to  them, 
and  their  adjudication  upon  it  had,  from 
which  he  appeals,  he  cannot  prosecute  his 
appeal  by  amending  his  writ  in  the  action 
pending,  but  must  commence  a  new  suit, 
declaring  for  money  had  and  received,  as  the 
statute  provides.  Nor  is  the  case  altered  by 
the  fact  that  the  estate  proves  to  be  solvent. 
The  adjudication  and  report  of  the  commis- 
sioners having  been  accepted  by  the  probate 
court,  will  bar  the  plaintiff  from  recovering 
in  such  pending  suit,  and  the  administrator 
will  have  costs  from  the  time  of  his  appear- 
ance* to  defend.  Bates  v.  Ward,  49  Maine 
Beports,  87. 


WRIT  OF  ENTRY. 

1 .  If,  after  a  grant  of  land,  upon  condi- 
tion subsequent,  the  estate  of  the  grantor  is 


assigned  under  the  insolvent  laws  of  this 
commonwealth,  the  grantor  cannot  there- 
after maintain  a  writ  of  entry,  to  receive 
possession  of  the  granted  premises  for  a 
breach  of  the  condition.  Stearns  v.  Harris, 
8  Allen,  (_Mass.^  597. 

2.  Defence  to  action  of.  It  is  no 
defence  to  a  writ  of  entry  to  recover  land 
claimed  by  the  demand  and  under  a  deed 
from  an  assignee  in  insolvency,  that  the 
clerk  by  whom  all  the  proceedings  in  in- 
solvency were  recorded  was  appointed  on 
the  day  of  the  filing  of  the  creditor's  petition 
on  which  the  proceedings  were  founded,  and 
months  before  the  adjudication  of  insol- 
vency and  issuing  of  the  warrant.  Whit- 
head  V.  Mallory,  4  Gray,  (ilfass.)  180. 


WRIT  OF  ERROR. 

1 .  No  questions  of  fact  can  be  re-exam- 
nied  on  a  writ  of  error,  hence  a  record  sent  up 
presenting  nothing  but  facts  to  be  reviewed 
in  a  writ  of  error,  will  be  dismissed.  Rud- 
dick  V.  Billings,  llowa,')  3  N.  B.  B.  14. 

2.  The  assignee  of  an  insolvent  debtor 
may  maintain  a  writ  of  error  to  reverse  an 
erroneous  judgment  against  the  debtor,  and 
cannot  therefore  avoid  it  by  plea  and  proof. 
Johnson  v-  Thaxter,  7  Grays'  {Mass.}  242. 

3.  In  cases  carried  to  the  circuit  court,  by 
writ  of  error,  the  debt  or  damages  claimed 
must  amount  to  more  than  $500,  and  no 
question  of  fact  can  be  re-examined  upon 
such  writ.  Ruddick  v.  Billings,  3  N.  B. 
B.  14. 


WRITTEN  MEMORANDUM. 

1.  Where  a  written  memorandum  does 
not^specify  the  purpose  for  which  deeds  are 
deposited,  the  party  will  only  be  entitled  to 
an  order,  as  on  a  deposit,  without  any 
memorandum  in  writing.  Ex  parte  Smith, 
1  Mont.,  B.  S  B.  165      (Eng.) 


Gaz. 
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UIITED  STATES  BAMEUPT  ACT  OF  1800. 


Section  1.  Prom  and  after  1st  day  of 
June,  1800,  any  merchant  or  other  person 
residing  in  the  United  States,  actually  using 
the  trade  of  merchandise  by  buying  and 
selling,  in  gross  and  retail,  or  the  banker, 
broker,  factor,  underwriter,  or  marine  in- 
surer, who  shall,  with  intent  to  defraud  his 
or  her  creditors,  leave  the  state  wherein  he 
resides,  or  remain  absent  therefrom,  or  keep 
concealed,  or  keep  house,  so  that  he  cannot 
be  served  with  process;  or  willingly  or 
fraudulently  procure  himself  to  be  arrested, 
or  his  lands  or  other  property  to  be  attached, 
sequestered,  or  taken  in  execution ;  or  shall 
secretly  convey  away  or  conceal  his  prop- 
erty to  prevent  levy  thereon ;  or  make  or 
procure  to  be  made  any  fraudulent  convey- 
ance of  property ;  or  make  or  admit  of  any 
fraudulent  security  or  evidence  of  debt ;  or, 
being  arrested  for  debt  or  having  furnished. 
I  Sec.  2.  Proceedings  to  Obtain  a  Commis- 
sion of  Bamhruptcy. — Judge  of  district  court 
United  States  for  district  where  debtor  re- 
sided at  the  time  of  committing  act  of  bank- 
ruptcy, on  petition  in  writing  against  per- 
sons being  bankrupt,  to  him  to  be  exhibited 
by  any  one  creditor,  or  by  a  greater  number, 
being  partners,  whose  single  debt  amounts 
to  one  thousand  dollars,  or  by  two  creditors 
whose  debts  amount  to  one  thousand  five 
hundred  dollars,  shall  have  power,  by  com- 
mission under  hand  and  seal,  to  appoint  such 
good  and  substantial  citizens  of  United 
States,  and  resident  in  such  district,  as  such 
judge  shall  deem  proper,  not  exceeding 
three,  to  be  commissioners  of  bankruptcy, 
or,  in  case  of  vacancy  or  refusal  to  act,  to 
appoint  others,  from  time  to  time,  as  occa- 
sion may  require. 

Petitioning  creditors  to  give  bond  to  prove 
debt  and  bankruptcy  of  the  party,  and  to 


proceed  on  the  commission :  Provided  always. 
Before  any  commission  shall  issue,  the  credi- 
tor petitioning  shall  make  oath  of  truth  of 
debts,  and  give  bond,  to  be  taken  by  judge 
in  name  and  for  benefit  of  party  charged  as 
bankrupt,  and  in  such  penalty  and  with 
such  surety  as  he  shall  require  to  be  condi- 
tioned for  proving  of  debts,  as  well  before 
commissioners  as  upon  trial  at  law,  in  case 
the  due  issuing  forth  of  commission  in  man- 
ner herein  prescribed,  if  such  debt  shall  not 
be  really  due,  or  after  such  commission  is 
taken  out  it  cannot  be  proved  that  the  party 
was  bankrupt,  then  judge,  upon  petition  of 
party  aggrieved,  in  case  there  be  occasion, 
deliver  such  bond  to  said  party,  who  may 
sue  thereon  and  recover  such  damages,  un- 
der penalty  of  same  as,  upon  trial  at  law,  he 
shall  make  appear  he  has  sustained  by  rea- 
son of  any  breach  of  condition  thereof. 

Sec.  3.  Before  the  commissioners  shall  be 
capable  of  acting,  shall  respectfully  take  and 
subscribe  following  oathj  administered  by 
the  judge  issuing  commission,  or  by  any 
judge  of  superior  court  of  United  States,  or 
any  judge,  justice,  or  chancellor  of  any 
state  court,  and  filed  in  office  of  clerk  of 
district  court :  I,  A  B.,  do  swear,  or  affirm, 
that  I  will,  faithfully  and  honestly,  accord- 
ing to  best  of  my  skill  and  knowledge,  exe- 
cute the  several  processes  and  trusts  reposed 
in  me  as  a  commissioner  of  bankruptcy 
against ,  and  that  without  favor,  affec- 
tion, prejudice,  or  malice ;  and  the  commis- 
sioner shall  then  proceed,  upon  due  exam- 
ination and  sufficient  cause,  to  declare  him 
bankrupt. 

Before  such  examination  be  had,  reasona- 
ble notice  in  writing  shall  be  delivered  to 
person  charged  as  bankrupt ;  or  if  he  be  not 
found  at  his  usual  place  of  abode,  to  some 
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of  the  family  above  the  age  of  twelve  years ; 
if  no  such  person  appear,  it  shall  he  fixed  at 
front  or  other  public  door  of  house  in  which 
debtor  usually  resides.  Commission  to  be 
superseded  if  not  acted  upon  within  thirty 
days,  on  application  of  party  charged. 

Sec.  4.  Commissioners  shall  have  power 
forthwith,  after  they  have  declared  such 
person  bankrupt  to  cause  to  be  apprehended, 
by  warrant  under  their'  hands  and  seals,  the 
body  of  such  bankrupt  wheresoever  to  be 
found  within  the  United  States;  Provided, 
They  shall  think  there  is  reason  to  appre- 
hend that  said  bankrupt  intends  to  abscond 
or  conceal  himself;  and  in  case  it  be  neces- 
sary, in  order  to  take  body  of  said  bankrupt, 
they  shall  have  power  to  cause  doors  of 
dwelling-house  to  be  broken,  in  which  he  or 
she  shall  be  found. 

Sec.  5.  They  shall  take  into  their  posses- 
sion the  bankrupt's  property,  papers  and 
books.  It  shall  also  be  duty  of  commission- 
ers so  appointed,  forthwith  to  take  into  their 
possession  all  estate,  real  and  personal,  of 
every  nature  and  description,  and  cause  the 
same  to  be  inventoried  and  appraised  to  the 
best  value,  necessary  bed  and  wearing  ap- 
parel excepted. 

Sec.  6.  Commissioners  shall,  forthwith, 
after  they  have  declared  such  person  a  bank- 
rupt, cause  due  notice  to  be  given,  and  in 
such  notice  shall  appoint  some  convenient 
time  and  place  for  creditors  to  meet,  to 
choose  assignee  or  assignees  of  estate  and 
effects. 

That  in  such  choice  no  vote  shall  be  given 
before  or  in  behalf  of  any  creditor  whose 
debt  shall  not  amount  to  $200. 

Sec.  7.  The  commissioners  as  often  as 
they  shall  see  cause  for  the  better  preserv- 
ing and  securing  bankrupt's  estate,  forth- 
with to  appoint  one  or  more  assignees  of  es- 
tate and  effects  aforesaid. 

Sec.  8.  Such  creditors  of  bankrupt  as  are 
authorized  to  vote  in  choice  of  assignees, 
may  remove  all  or  any  of  the  assignees 
chosen,  and  may  choose  one  or  more  in  his 
or  their  place,  and  such  assignee  so  removed 
shall  deliver  up  all  estate  of  bankrupt. 

Sec.  9.  Whenever  new  assignee  is  chosen, 
no  suit  at  law  or  in  equity  shall  be  thereby 
abated ;  but  it  shall  be  lawful  to  allow  name 
of  such  new  assignee  to  be  substituted  in 
place  of  name  of  former  assignee  ;  and  there- 
upon the  suit  shall  be  prosecuted  in  the 


name  or  names  of  new  assignee,  in  the 
same  manner  as  if  they  originally  com- 
menced suit  in  their  own  names. 

Sec.  10.  Assignment  or  assignments  of 
commissioners  of  bankrupt's  estate  shall  be 
good  at  law  or  in  equity  against  bankrupt 
and  all  persons  claiming  under  him,  by  any 
act  done  at  the  time,  or  after  he  shall  have 
committed  the  act  of  bankruptcy  upon  which 
commission  issued :  Provided,  in  the  case  of 
a  bona  fide  purchase  made  before  issuing  of 
commission  from  or  under  such  bankrupt 
for  valuable  consideration,  by  any  person 
having  no  knowledge  or  notice  of  any  act 
of  bankruptcy  committed,  such  purchase 
shall  not  be  invalidated  or  impeached. 

Sec.  11.  Said  commissioners  shall  havei 
power  by  deed,  under  their  hands  and  seals, 
to  assign  and  convey  to  assignee,  to  be  ap- 
pointed or  chosen  as  aforesaid,  any  lands, 
tenements,  hereditaments,  which  such  bank- 
rupt shall  be  seized  of,  or  entitled  to  fee  tail 
at  law  or  in  equity,  in  possession,  remainder, 
or  reversion,  for  the  benefit  of  creditors. 
All  such  deeds  being  duly  executed  and  re- 
corded according  to  laws  of  the  state  in  which 
such  lands,  tenements,  or  hereditaments 
may  be  situate,  shall  be  good  and  effectual 
against  all  persons  whom  said  bankrupt  might 
or  could  bar  of  any  estate,  &c. 

Sec.  12.  If  any  bankrupt  shall  have  con- 
veyed or  assured  any  property  unto  any  per- 
son, upon  condition  of  redemption  by  pay- 
ment of  money  or  otherwise,  the  commis- 
sioners may  make  tender  of  money  or  other 
performances,  according  to  the  nature  of  such 
condition. 

Sec.  13 .  Commissioners  shall  have  power 
to  assign,  for  use  aforesaid,  all  debts  due  to 
such  bankrupt,  or  to  any  other  person  for 
his  use  or  benefit,  which  assignment  shall 
vest  the  property  and  right  thereof  in  the 
assignee  of  such  bankrupt,  as  fully  as  if 
bond,  judgment,  contract,  or  claim  had  orig- 
inally belonged  or  been  made  to  said  assig- 
nee ;  except  where  a  debtor  shall  have  tona 
fide  paid  debt  to  bankrupt  without  notice 
of  his  bankruptcy. 

Sec.  14.  If  complaint  be  made,  or  infor- 
mation given  to  commissioners,  that  any  prop- 
erty or  debts  of  bankrupt  are  in  possession  of 
any  other  person,  or  that  any  person  is  in- 
debted to  or  for  use  of  bankrupt,  then  com- 
missioners to  have  power  to  summons  such 
persons  before  them  or  the  judge  of  the  dis- 
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trict  court  where  such  person  resides,  by 
such  process  or  other  measures  as  they 
may  think  convenient ;  and  on  their  appear- 
ance may  examine  them  touching  their 
knowledge  of  property  or  debts  of  bankrupt ; 
and  when  they  are  contumacious  on  such 
examination,  they  may  be  imprisoned  and 
detained  till  they  submit  to  examination,  and 
they  to  forfeit  double  the  value  of  all  prop- 
erty or  debts  by  them  concealed. 

Sec.  15.  If  any  of  said  persons  shall,  after 
legal  summons  to  appear  before  commission- 
ers or  judge  to  be  examined,  refuse  to  at- 
tend, or  not  attend,  it  shall  be  lawful  for 
said  commissioners  or  judge  to  direct  their 
warrants  for  such  person  or  persons,  and  on 
their  refusal  to  come,  they  are  to  be  impris- 
oned until  they  consent  to  be  examined. 
Such  witnesses  as  shall  be  sent  for  shall  be 
allowed  such  compensation  as  commissioners 
or  judge  shall  think  fit,  to  be  ratably  borne 
by  the  creditors.  Perjury  to  be  punishable 
by  fine  not  to  exceed  $4,000,  and  imprisoned 
not  exceeding  two  years,  and  to  be  rendered 
incapable  of  being  thereafter  witness  in  any 
court  of  record. 

Sec.  16.  Any  person  who  shall  fraudu- 
lently or  collusively  claim  any  debts,  or 
claim  or  detain  any  real  or  personal  es- 
tate of  bankrupt,  such  person  shall  forfeit 
double  the  value  thereof,  to  and  for  use  of 
creditors. 

Sec.  17.  Commissioners  may  assign  prop- 
erty fraudulently  conveyed  away. 

Sec.  18.  If  any  person  who  shall  become 
bankrupt  within  the  intent  and  meaning  of 
this  Act,  and  against  whom  a  commission 
of  bankruptcy  shall  be  duly  issued,  upon 
which  commission  such  person  shall  be  de- 
clared bankrupt,  shall  not  within  forty-two 
days  after  notice  thereof  in  writing,  to  be 
left  at  the  place  of  abode  in  case  such  per- 
sons be  in  prison,  and  notice  given  in  some 
gazette  that  such  commission  has  been  issued, 
surrender  himself  and  sign  and  subscribe 
such  surrender,  and  submit  to  be  examined, 
and  fully  to  account  for  the  disposal  of  prop- 
erty he  has  or  is  interested  in  any  way,  or 
may  have  or  derive  benefit  from,  except  such 
part  thereof  as  shall  have  been  really  and 
bona  fide  disposed  of  in  a  proper  manner, 
and  shall  upon  such  examination,  execute 
such  deeds,  &c.,  for  the  conveyance  and  de- 
livery of  all  his  property,  as  the  commis- 
sioners shall  direct,  in  trust  for  the  payment 


of  his  debts,  except  his  necessary  wearing 
apparel  and  that  of  his  wife  and  children, 
necessary  beds  and  bedding ;  then  he,  upon 
wilful  default  or  omission  in  any  of  the  mat- 
ters or  things  aforesaid,  shall  be  adjudged  a 
fraudulent  bankrupt,  and  suffer  imprison- 
ment for  not  less  than  twelve  months  or 
more  than  ten  years,  and  be  deprived  of 
benefits  of  the  act.  Provided,  That  if  the 
bankrupt  be  in  prison  or  custody  at  the  time 
of  commission,  and  is  willing  to  surrender 
and  to  be  examined  under  the  Act,  and  can  be 
brought  against  the  commissioners  for  that 
purpose,  the  expense  shall  be  paid  from  the 
bankrupt's  effects ;  and  in  case  he  cannot  be 
brought  before  the  commissioners,  then  said 
some  one  of  the  commissioners  shall  attend 
the  said  bankrupt  in  prison  or  custody,  and 
examine  him  as  in  other  cases ;  and  one  of 
the  assignees,  or  some  one  appointed  by 
them,  shall  attend  such  bankrupt  in  prison 
or  custody,  and  produce  his  books  and 
papers,  in  order  to  enable  him  to  prepare 
his  proof,  a  copy  whereof  the  assignees  shall 
apply  for  and  obtain  from  said  bankrupt 
within  a  reasonable  time  after  the  same  has 
been  required. 

Sec.  19.  The  commissioners  shall  appoint 
within  the  said  forty-two  days  three  several 
meetings  for  the  purposes  mentioned  in  sec- 
tion 18,  the  third  meeting  to  be  the  last  of 
the  forty-two  days,  provided  the  district 
judge  of  the  district  within  which  commis- 
sion issues  shall  have  power  to  enlarge  lim- 
ited time  aforesaid  as  he  shall  see  fit,  but  not 
over  fifty  days. 

Sec.  20.  The  commissioners  or  officers 
appointed  by  them  to  secure  bankrupt's 
property  may  forcibly  enter  any  place  where 
the  same  may  be. 

Sec.  21.  If  bankrupt  refuses  to  answer 
satisfactorily,  or  to  subscribe  to  his  examina- 
tion, he  may  be  imprisoned  until  he  shall 
submit  to  the  same  ;  if  convicted  of  perjury 
in  statements  he  shall  suffer  imprisonment 
not  less  than  two  nor  more  ten  years. 

Sec.  22.  Every  bankrupt,  after  surrender, 
may  at  all  reasonable  times  have  access  to 
his  books  and  writmgs,  to  inspect  and  ab- 
stract from  the  same,  within  presence  of  the 
commissioners,  and  the  bankrupt  be  free 
from  arrest  for  the  said  forty-two  days,  or 
for  a  longer  period,  as  shall  be  allowed  for; 
the  finishing  his  examination.  If  arrested 
for  debt  or  execution,  on  producing  summon^ 
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or  notice  of  commissions,  and  giving  officer 
a  copy  thereof,  he  shall  be  discharged.  If 
the  ofScer  after  this  detain  such  bankrupt 
he  shall  forfeit  ten  dollars  per  diem  for  every 
day  of  such  detention. 

Sec.  23.  Any  person  knowingly  conceal- 
ing a  bankrupt,  so  that  he  shall  fail  to  ap- 
pear when  summoned,  shall  suffer  imprison- 
ment not  exceeding  twelve  months,  or  pay 
fine  not  exceeding  i  1,000. 

Sec.  24*.  TIjp  commissioners  shall  have 
power  to  examine,  on  oath,  the  wife  of  any 
person  lawfully  declared  bankrupt.  If  she 
refuse  to  obey  summons,  or  to  be  examined, 
or  to  subscribe  to  the  same,  she  is  punishable, 
as  by  this  act  is  provided  against  any  other 
person  in  like  cases. 

Sec.  25.  When  any  person  is  committed 
for  any  reason  the  warrant  of  oemmitment 
must  specify  the  cause  of  commitment. 

Sec.  26.  After  bankrupt  has  had  his  final 
examination,  any  persou  other  than  the 
bankrupt  shall  be  entitled  to  five  per  cent, 
upon  all  property  of  the  bankrupt's  estate, 
unknown  to  the  commissioner,  which  they 
may  discover,  the  same  to  be  paid  out  of  the 
effects  discovered.  Any  trustee  having  notice 
of  the  bankruptcy,  who  shall  conceal  any  of 
bankrupt's  property,  for  ten  days  after  his 
final  examination,  shall  forfeit  double  the 
value  of  the  property  concealed. 

Sec.  27.  If  any  person  become  bankrupt, 
and  at  such  time,  by  consent  of  the  owner, 
has  in  his  possession  and  disposition  any 
goods  whereof  he  shall  be  reputed  owner, 
and  take  upon  himself  the  sale,  alteration, 
or  disposition  thereof,  as  owner,  the  com- 
missioner shall  have  power  to  assign  the 
same  for  the  benefit  of  the  creditors  as  any 
other  part  of  the  estate  of  the  bankrupt. 

Sec.  28.  If  bankrupt,  after  issuing  of 
commission  of  bankruptcy,  shall  pay  the 
person  suing  out  the  same,  or  give  such  per- 
son goods  or  securities  for  his  debt,  where- 
by such  person  shall  privately  have  a  greater 
portion  of  his  debt  than  the  other  creditors, 
such  preference  shall  be  a  new  act  of  bank- 
ruptcy, and,  on  proof  thereof,  such  commis- 
sion «hall  be  superseded,  and  another  com- 
mission may  issue.  The  person  so  taking 
unlawful  satisfaction  shall  forfeit  the  whole 
amount  received  or  secured  to  the  assignees, 
to  be  divided  among  the  other  creditors. 

Sbc.  29.  Every  assignee  shall,  after  four 
months,  and  within  twelve  months  after 


commission  has  issued,  give  at  least  thirty 
days'  notice  of  time  and  place  of  commis- 
sioners' meeting  to  make  dividend  of  bank- 
rupt's estate,  at  which  creditors  not  before 
proving  may  prove  their  debts.  Upon  such 
meeting,  the  assignee  shall  render  just  and 
fair  account  of  all  his  doings,  under  oath,  if 
so  required.  In  such  accounts,  he  shall  be 
allowed  to  retain  all  sums  paid  in  issuing 
commission,  and  all  other  just  allowances 
made  as  assignee,  etc.  And  the  commis' 
sioners  shall  order,  in  writing,  a  distribution 
of  the  bankrupt's  estate  among  the  various 
creditors  who  have  proven  their  debts ;  and 
shall  file  the  order,  and  deliver  duplicates 
thereof  to  the  assignee,  [or,  assignees.]  The 
order  to  contain  time  and  place  of  making 
same,  sum  of  all  debts  proved  against  bank- 
rupt's estate,  and  sum  of  all  moneys  remain- 
ing in  hands  of  the  assignee  to  be  divided, 
and  what  the  dividend.  And  the  assignee, 
in  pursuance  of  such  order,  shall  proceed  to 
distribute  such  dividend,  etc. 

Sec.  30.  Within  eighteen  months  a  second 
dividend  shall  be  declared,  in  case  the  whole 
property  of  bankrupt  was  not  divided  at 
first  meeting,  of  which  due  notice  shall  be 
given,  and  similar  proceedings  had  as  at  first 
meeting. 

Sec.  31.  In  the  distribution,  creditors 
shall  be  paid  pro  rata  their  several  claims 
proven,  without  regard  to  creditors  security. 

Sec.  32.  The  assignees  shall  at  all  reason- 
able times  keep  their  books  of  account  open 
to  the  creditors'  inspection. 

Sec.  33.  Bankrupt,  not  being  in  prison  or 
custody,  is  bound  to  attend  the  assignee 
when  reasonably  required  by  the  same,  and 
be  allowed  $3  per  diem  for  such  attendance. 

Sec.  34.  That  any  person  becoming  bank- 
rupt who  shall,  within  the  time  limited  by 
this  Act,  surrender  himself  to  the  commis- 
sioners and  conform  strictly  to  this  Act, 
shall  be  allowed  five  per  cent,  on  the  net 
proceeds  of  all  the  estate  recovered,  which 
shall  be  paid  to  him  by  the  assignee,  in  case 
the  net  proceeds  of  the  same,  after  such  al- 
lowance is  made,  shall  be  sufficient  to  pay 
the  creditors  of  said  bankrupt,  who  shall 
have  proved  their  debts  under  the  commis- 
sion, fifty  per  cent,  on  said  debts  respec- 
tively, and  so  as  the  said  five  per  cent  shall 
not  exceed  §500  dollars;  and  in  case  the 
net  produce  of  said  estate  shall,  in  excess  of 
allowance  hereafter  mentioned,  be  sufficient 
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to  pay  said  creditors  seventy-five  per  cent, 
on  the  amontit  of  their  respective  debts, 
that  then  bankrupt  shall  be  allowed  ten  per 
cent,  on  the  amount  of  such  net  produce,  to 
be  paid  as  aforesaid,  so  as  such  ten  per  cent, 
shall  not  in  the  whole  exceed  ^800  ;  and 
every  such  bankrupt  shall  be  discharged 
from  all  debts  owing  by  him  at  time  he 
became  bankrupt,  which  might  have  been 
proved.  In  case  such  bankrupt  shall  after- 
wards be  arrested,  prosecuted,  or  impleaded 
on  account  of  any  of  said  debts,  he  may  ap- 
pear without  bail  and  plead  general  issue, 
and  give  this  Act  a  special  matter  in  evidence, 
and  his  discharge  shall  be  prima  facie  evi- 
dence of  his  being  a  bankrupt  within  the 
purview  of  this  Act,  and  verdict  shall  there- 
fore be  given  to  defendant  unless  plaintiff 
can  sustain  allegations  of  fraud  or  conceal- 
ment. Discharge  of  bankrupt  shall  not  re- 
lease any  partner. 

Sec.  35.  If  bankrupt's  estate  does  not  pay 
his  debts,  he  shall  be  allowed  a  sum,  in  op- 
tion of  commissioners,  not  to  exceed  $300 
nor  exceeding  three  per  centum  on  his  said 
estate. 

Sec.  36.  Before  discharge  can  be  granted 
under  this  act,  commissioners  shall  certify 
to  judge  of  district  court  that  bankrupt  and 
they  and  all  concerned  have  conformed  to  all 
the  requisitions  of  the  Act.  Any  of  credi- 
tors may  be  heard  against  certificate  of 
discharge. 

Sec.  37.  If  any  creditor  or  pretended 
creditor  shall  exhibit  to  commissioners  any 
fraudulent  debt  or  demand,  and  bankrupt 
shall  refuse  to  make  discovery  thereof,  and 
suffer  imposition  upon  his  creditors,  he  shall 
lose  all  benefits  under  the  Act ;  and  the 
same  if  he  lose  at  one  time  any  amount  not 
less  that  $50,  or  in  the  whole  $300,  after 
passing  of  the  Act  and  within  twelve  months 
before  he  became  a  bankrupt,  by  gaming  or 
wagenng. 

Sec.  38.  Bankrupt  may  be  discharged  on 
habeas  corpus  if  arrested  upon  debts  owing 
before  bankruptcy. 

Sec.  39.  Persons  whose  debte  are  due  on 
a  future  day  may  prove  the  same,  and  be- 
coming petitioning  creditors.  Obligees  of 
following  and  respondentia  bonds,  and  the 
assured  in  a  policy  of  insurance,  may  claim 
under  the  commission. 

Sec.  40.  In  case  any  person  committed  by 

commissioner's  warrant  shall  obtain  habeas 
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corpus,  in  order  to  be  discharged,  and  there 
shall  be  any  insufficiency  in  the  form  of  war- 
rant, the  district  judge  before  whom  party 
is  brought  by  habeas  corpus,  to  commit 
such  person  to  the  same  prison,  there  to  re- 
main until  he  shall  conform,  as  aforesaid, 
unless  it  shall  appear  that  he  answered  all 
questions  put  to  him  by  the  commissioners. 
In  case  such  person  was  committed  for  not 
signing  his  examination,  (unless  it  shall  ap- 
pear that  he  had  good  reason  for  not  signing 
the  same,  or  the  commissioners  had  exceeded 
their  authority  in  making  such  commit- 
ment,) and  in  case  the  jailor,  to  whom  such 
person  shall  be  committed,  shall  wilfully,  or 
negligently  allow  his  escape,  such  jailor 
shall  be  fined  a  sum  not  exceeding  $3,000, 
for  the  use  of  creditors. 

Sec.  41.  The  prisoner  may  be  produced 
by  jailor  on  demand  of  any  creditor  who  has 
proved  his  debt.  If  jailor  refuses,  he  is  to 
be  liable  as  for  wilful  escape. 

Sec.  42.  Offsets  and  mutual  debts  to  be 
allowed. 

Sec.  43.  Assignees,  with  the  consent  of 
the  commissioners  and  major  part  of  credi- 
tors in  value,  who  have  proved  their  debts, 
may  agree  to  arbitration  and  compromise. 

Sec.  44.  The  bankrupt'a  estate  may  be 
disposed  of  at  public  auction  without  paying 
duty. 

Sec.  45.  If  bankrupt  die  pending  the  pro- 
ceedings, the  commissioners  shall  neverthe- 
less proceed  to  execute  the  commission  as 
fully  as  if  he  were  living. 

Sec.  46.  Commissioners  may  demand  se- 
curity for  the  expenses  of  the  commission. 

Sec.  47.  District  judges  to  fix  compensa- 
tion of  commissioners. 

Sec.  48.  All  penalties  given  by  this  Act 
for  the  benefit  of  creditors  shall  be  recovered 
by  action  of  debt,  etc. 

Sec.  49.  In  action  brought  against  any 
commissioner  or  other  authorized  person 
under  this  Act  for  anything  done  by  force  of 
the  same,  defendant  may  plead  general  issue, 
and  give  Act  in  evidence. 

Sec.  50.  All  property  coming  to  bankrupt 
before  he  obtains  certificate  of  discharge  is 
to  be  vested  in  the  commissioners. 

Sec.  51.  All  proceedings  of  the  commis- 
sioners are  to  be  filed  in  the  office  of  the 
clerk  of  the  district,  &c. 

Sec.  52.  It  shall  be  lawful  for  creditors  to 
attend  and  take  part  in  any  examination  of 
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bankrupt,  and  either  party  may  apply  for  a 
jury  to  try  questions  in  dispute. 

Sec.  53.  The  commissioners  may,  during 
pendency  of  proceedings,  grant  bankrupt 
such  allowance  out  of  his  estate  as  may  be 
sufficient  for  necessary  support  of  his  family. 

Sec.  54.  A  major  part  in  value  of  the 
creditors  of  bankrupt  may  direct  where 
moneys  of  the  estate  shall  be  deposited. 

Sec.  55.  In  all  matters,  action  of  a  major- 
ity of  the  commissioners  shall  be  valid. 

Sec.  56.  In  all  cases  of  prosecution  of 
debtor  of  bankrupt  to  obtain  debt,  &c.,  the 
commission,  or  a  certified  copy  thereof,  and 
the  assignment  of  the  commissioners  of  the 
bankrupt's  estate  shall  be  conclusive  evi- 
dence of  the  issuing  of  the  commission,  &c. 

Sec.  57.  No  person  can  be  a  second  time 
discharged  unless  his  estate  shall  pay  75  per 
centum  of  his  debts. 

Sec.  58.  Claims  of  creditors  may  be  tried 
by  a  jury  upon  his  declaration  of  his  unwil- 
lingness to  submit  same  to  the  judgment  of 
the  commissioners. 

Sec.  59.  The  lands  and  effects  of  a  bank- 
rupt may  be  sold  on  credit,  on  such  security 
as  major  part  in  value  of  creditors  may  di- 
rect, providing  the  granting  of  bankrupt's 
certificate  is  not  retarded  thereby. 

Sec.  60.  The  creditors  of  a  bankrupt  may 
relieve  him  from  prison,  and  they  may  issue 


a  new  execution  if  he  does  not  obtain  a  dis- 
charge. 

Sec.  61.  This  act  shall  sot  repeal  or  an- 
nul the  laws  of  any  state  which  may  be 
hereafter  enacted,  or  are  now  in  force,  for 
relief  of  insolvents,  except  so  far  as  the  same 
may  respect  persons  who  are  clearly  within 
the  purview  of  this  act,  and  whose  debts 
shall  amount  in  cases  specified  in  second 
section  hereof  to  the  sums  therein  mentioned, 
&c. 

Sec.  62.  Nothing  in  this  law  shall  in  any 
manner  affect  the  right  of  preference  to  prior 
satisfaction  of  debts  due  to  the  United  States 
as  secured  or  provided  by  any  law  hereto- 
fore passed,  nor  shall  be  construed  to  lessen 
or  impair  any  right  to  or  security  for  moneys 
due  to  the  United  States  or  to  any  of  the 
states. 

Sec.  63.  That  nothing  in  this  act  shall  in- 
validate or  impair  any  lien  existing  at  date 
of  this  act  on  lands  or  chattels  of  any  person 
who  may  become  a  bankrupt. 

Sec.  64.  This  act  shall  continue  in  force 
for  five  years,  and  thence  to  the  end  of  the 
session  of  congress  thereafter,  and  no  longer : 
Provided,  That  the  expiration  of  this  act 
shall  not  prevent  the  complete  execution  of 
any  commission  which  may  have  been  pre- 
viously thereto  issued. 

Approved  April  4,  1800. 
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Section  1.  All  persons  residing  in  any 
state,  district,  or  territory  may  be  bankrupts 
on  their  own  petition,  whose  debts  have  not 
been  created  in  consequence  of  defalcation 
as  public  officer ;  or  as  executor,  adminis- 
trator, guardian,  or  trustee,  or  while  acting 
in  any  other  fiduciary  capacity. 

Persons  being  merchants,  or  using  the 
trade  of  merchandise,  retailers  of  merchan- 
dise, bankers,  factors,  brokers,  underwriters, 
or  marine  insurers,  owing  debts  amounting 
to  §2,000,  may  upon  petition  of  one  or  more 
creditors,  to  whom  they  owe  debts  amount- 
ing to  §500,  be  declared  bankrupts. 

Departing  from  the  state,  district,  or  terri- 
tory, of  which  the  bankrupt  is  an  inhabitant, 
with  intent  to  defraud  his  creditors ;  con- 
cealing himself  to  avoid  being  arrested ;  wil- 
lingly or  fraudulently  procuring  himself  to  be 
arrested,  or  his  goods  and  chattels,  lands,  or 
tenements,  attached,  distrained,  sequestered, 
or  taken  in  execution  ;  removing  his  goods, 
chattels,  and  effects,  or  concealing  them  to 
prevent  their  being  levied  upon,  or  taken  in 
execution,  or  by  other  process ;  or  making 
any  fraudulent  conveyance,  &c.,  of  real  or 
personal  estate. 

Person  declared  bankrupt,  at  instance  of 
creditor,  may  elect  to  try  by  jury  validity  of 
decree. 

Bankrupt  residing  distance  from  court, 
judge  may  order  trial  by  jury  to  be  in  coun- 
ty of  bankrupt's  residence. 

All  decrees  of  bankruptcy  passed  by  court, 
and  not  re-examined,  to  be  deemed  final  and 
conclusive. 

Sec.  2.  All  future  payments,  securities, 
conveyances,  or  transfers  of  property,  or 
agreements  made  or  given  by  bankrupt,  in 
contemplation  of  bankruptcy,  or  for  the  pur- 
pose of  giving  a  preference,  and  all  other 


payments,  &c.,  to  any  person  or  persons 
whatever,  not  being  a  bona  fide  creditor  or 
purchaser,  for  valuable  consideration,  with- 
out notice  void,  and  assignee  entitled  to  sue 
for  same. 

Bankrupt  making  such  preferences,  and 
payments,  not  entitled  to  discharge. 

All  dealings  and  transactions  by  and  with 
bankrupt,  bona  fide  made  and  entered  into 
more  than  two  months  before  petitioning,  to 
be  valid,  provided  there  be  no  notice  of  prior 
act  of  bankruptcy,  or  intention  of  bankrupt 
to  petition  for  decree. 

If  voluntary  bankrupt  have,  since  1st  Jan- 
uary last,  or  at  any  time,  in  contemplation 
of  the  passing  of  the  act,  given  preference 
to  creditor,  he  is  not  to  receive  discharge 
unless  the  same  be  assented  to  by  majority 
in  interest  of  creditors  not  preferred. 

Rights  of  married  women,  minors,  or  liens, 
mortgages,  &c.,  not  to  be  destroyed. 

Sec.  3.  On  decree  being  made,  all  proper- 
ty and  rights  of  property  to  be  divested  out 
of  bankrupt  by  operation  of  law,  from  the 
time  of  such  decree,  and  vested  in  such  as- 
signee as  court  may  from  time  to  time  ap- 
point. 

Court  may  exercise  power  of  appointment 
and  removal  of  assignee  at  its  discretion. 

Power  of  assignee  to  sell,  manage,  and 
dispose  of,  sue  for  and  defend  same,  under 
direction  of  court. 

Assignee  may  prosecute  and  defend  all 
suits  in  law  or  in  equity,  pending  in  which 
the  bankrupt  is  a  party. 

Suits  by  or  against  assignee  not  to  abate 
by  his  death  or  removal  from  office. 

Goods  of  bankrupt  exempt  from  operation 
of  statute. 

Assignee  to  designate  and  set  apart  same, 
having  regard  to  circumstances  of  family. 
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Not  to  exceed  in  value  $300,  also 
"Wearing  apparel  of  bankrupt,  wife,  and 
children. 

If  exception  be  taken  to  determination  of 
assignee  in  such  Cases,  the  court  to  decide. 

Sec.  4.  Bankrupt  surrendering  his  proper- 
ty, and  rights  of  property,  and  complying 
with  requisitions  of  statute,  shall  (unless 
majority  in  number  and  value  of  creditors, 
■who  have  proved  their  debts,  file  written 
dissent  thereto)  be  entitled  to  discharge  from 
debts,  and,  upon  his  petition  for  the  purpose, 
be  allowed  certificate. 

Discharge  and  certificate  not  to  be  granted 
until  ninety  days  from  decree  in  bankrupt- 
cy, nor  until  after  seventy  days'  notice  in 
some  public  newspaper,  designated  by  court, 
to  creditors  who  have  proved  debts,  to  show 
cause  why  same  should  not  be  granted. 

Creditors,  or  other  persons  in  interest, 
may  appear  and  contest  right  of  bankrupt 
thereto. 

Where  residence  of  creditor  is  known,  ser- 
vice may  be  made  on  him  personally,  or  by 
letter  addressed  to  him  at  his  known  usual 
place  of  residence,  as  court  may  direct. 

Bankrupt  guilty  of  fraud  or  wilful  con- 
cealment of  property,  or  rights  of  property, 
or  having  preferred  creditors,  or  having  dis- 
obeyed orders,  &c.,  or  requisitions  of  Act, 
or  having  admitted  a  false  or  fictitious  debt 
to  be  proved,  not  entitled  to  discharge  or 
certificate. 

Merchant,  banker,  factor,  broker,  under- 
writer, or  marine  insurer,  not  entitled  to 
discharge  or  certificate,  unless  proper  books 
have  been  kept  after  passing  Act. 

Nor  any  person  who,  after  passing  of  the 

Act,  shall  apply  trust  funds  to  his  own  use. 

Bankrupt's  discharge  not  to  release  any 

surety  or  endorser,  or  person  jointly  liable 

with  him. 

Bankrupt  may  be  examined,  orally  or  on 
written  interrogatories,  before  court,  or  a 
commissioner  appointed  by  court  therefor, 
on  oath  or  affirmation,  in  all  matters  relating 
to  his  bankruptcy  and  touching  his  estate 
and  efTects. 

Answering,  swearing,  or  affirming  falsely, 
perjury,  and  punishable  accordingly. 

Discharge  and  certificate  of  bankrupt  to 
be  deemed  a  discharge  of  all  debts,  con- 
tracts, etc.,  provable  under  decree,  and  may 
be  pleaded  accordingly. 

And  not  to  be  impeached  unless  for  fraud 


or  wilful  concealment  of  property,  on  prior 
reasonable  notice,  specifying  in  writing  such 
fraud  or  concealment. 

If  discharge  and  certificate  be  withheld 
from  bankrupt,  he  may  demand  trial  by  jury, 
upon  an  issue  to  be  directed  by  court. 

Or  he  may  appeal  within  ten  days  from 
decision  to  circuit  court  next  to  be  held  for 
same  district. 

Manner  of  entering  prayer  for  appeal. 
Appeal  must  be  tried  at  first  term  of  cir- 
cuit court  after  it  be  taken,  unless  continu- 
ance be  granted. 

And  may  be  heard  by  said  court  summa- 
rily, or  by  a  jury,  at  option  of  bankrupt. 

Creditors  may  appear  and  object  to  decree 
and  certificate  of  bankrupt. 

But  if  court  or  jury  be  satisfied  that 
bankrupt  has  complied  with  provisions  of 
act,  court  to  make  decree  of  discharge  and 
grant  a  certificate. 

Sec.  5.  Creditors  proving  debts  under 
bankruptcy,  to  share  in  the  bankrupt's 
estate  and  eifects,  without  preference,  such 
debts  being  bona  fide. 

Debts  due  by  the  bankrupt  to  the  United 
States,  and  debts  due  to  persons  who,  by 
the  laws  of  the  United  States,  have  a  pref- 
erence, in  consequence  of  having  paid  mon- 
eys as  his  sureties,  to  be  first  paid  out  of 
assets. 

Persons  who  have  performed  labor,  as  an 
operative  for  bankrupt,  entitled  to  full 
amount  of  wages,  not  exceeding  $25. 

Provided  such  labor  was  performed  with- 
in six  months  prior  to  bankruptcy. 

Creditors  whose  debts  are  payable  at  a 
future  day,  annuities,  holders  of  bottomry 
and  respondentia  bonds,  and  of  policies  of 
insurance,  sureties,  indorsers,  bail  or  per- 
sons having  contingent  demands  against 
bankrupt,  may  prove  such  debts  and  may 
have  them  allowed  when  they  become  abso- 
lute. Annuitants  and  holders  of  debts  pay- 
able in  future  may  have  the  present  value 
thereof  ascertained,  stud  allowed  as  debts  in 


Creditor  proving  his  debt  to  waive  all 
right  of  suit  against  bankrupt. 

And  all  proceedings  already  commenced 
to  be  deemed  surrendered. 

Set-ofi'  to  be  allowed  where  there  are 
mutual  debts. 

Debts  to  be  proved  before  court  or  com- 
missioner appointed  for  the  purpose 


APPENDIX. 


917 


Court  may  disallow  proof  of  debt,  founded 
in  fraud,  imposition,  illegality  or  mistake. 

Corporations  to  make  proof  of  debts  by 
president,  cashier,  treasurer  or  other  oflScer 
who  may  be  specially  appointed. 

Court  to  appoint  commissioners  to  receive 
proof  of  debts,  etc.,  such  persons  as  have 
their  residence  in  the  county  in  which  the 
bankrupt  lives. 

Sec.  6.  District  court  in  every  district  to 
have  jurisdiction  in  matters  and  proceedings 
in  bankruptcy  arising  under  this  and  any 
other  act  to  be  hereafter  passed  in  bank- 
ruptcy. 

Jurisdiction  to  be  exercised  summarily, 
in  the  nature  of  summary  proceedings  in 
equity,  and  district  court  to  be  deemed 
alwa}'^s  open. 

District  judge  may  adjourn  any  point  or 
question  arising  in  any  case  in  bankruptcy 
into  circuit  court  for  district,  in  his  discre- 
tion, to  be  there  heard  and  determined,  such 
court  to  be  deemed  always  open. 

Jurisdiction  of  district  court  to  extend  to 
all  cases  in  bankruptcy. 

Power  of  court  to  compel  obedience  to  all 
orders  and  decrees,  by  process  of  contempt, 
similar  to  the  circuit  court  in  suits  pending 
in  equity. 

District  court  in  each  district  to  prescribe 
rules  and  regulations  in  all  matters  in  bank- 
rutcy,  subject  to  revision  by  circuit  court  of 
•  district. 

Said  courts  to  prescribe  a  tariff  or  table 
of  fees  and  charges  to  be  taxed  by  the  offi- 
cers of  court  or  other  persons  for  services 
rendered. 

Sec.  7.  Petitions  by  bankrupt,  or  by 
creditor  against  bankrupt,  and  all  other  pro- 
ceedings in  case  to  be  had  in  district  court 
in  which  bankrupt  resides,  or  trades,  except 
where  otherwise  provided  by  act. 

Upon  every  petition  notice  to  be  published 
in  one  or  more  newspapers  published  in  dis- 
trict, to  be  designated  by  court,  at  least 
twenty  days  before  hearing. 

And  all  persons  interested  may  appear 
and  oppose  prayer  of  petition  being  granted. 

Evidence  by  witnesses  to  be  upon  oath  or 
affirmation,  and  may  be  oral  or  by  deposi- 
tion before  the  court  or  before  commissioner, 
or  before  disinterested  state  judge  in  which 
the  deposition  is  taken. 

Proof  of  debts  to  be  under  oath  or  affirma- 
tion before  court  or  commissioner  appointed 


thereby,  or  before  some  disinterested  state 
judge  of  the  state  where  the  creditors  live. 

Proof  of  debts  may  be  contested. 

Right  of  assignee  or  creditor  to  have  an 
issue  to  try  validity  and  amount  of  debts  or 
claims. 

The  result  (unless  new  trial  be  granted) 
to  be  evidence  of  validity  and  amount  of  , 
debts  or  claims. 

Answering,  swearing  or  affirming  falsely, 
perjury,  and  punishable  accordingly. 

Sec.  8.  Circuit  court  where  decree  in 
bankruptcy  passed  to  have  concurrent  juris- 
diction with  district  coiirt  of  same  district 
of  all  suits  at  law  and  in  equity  brought  by 
assignees  against  any  person  touching  bank- 
rupt's estate. 

No  suit  at  law  or  in  equity  to  be  main- 
tained against  assignee  or  persons  claiming 
adverse  interests  in  bankiupt's  estate,  unless 
brought  within  two  years  after  decree  in 
bankruptcy,  or  after  cause  of  suit  accrued. 

Sec.  9.  Sales,  transfers  and  conveyances 
of  bankrupt's  estate  to  be  made  at  such  time 
and  in  such  manner  as  court  may  appoint. 

Assets  to  be  paid  into  court  by  assignee 
within  sixty  days  after  receipt,  subject  to 
order  of  court  as  to  its  safe  keeping  and 
disposition ;  and  court  may  require  assignee 
to  give  bond  for  faithful  discharge  of  his 
duties  and  compliance  with  orders  of  court. 

Bond  to  be  taken  in  name  of  United 
States,  and  on  breach  thereof  may  be  suable, 
under  court's  direction. 

Sec.  10.  Court  to  order  collection  of  as- 
sets at  as  early  a  period  as  practicable. 

Dividend  to  be  made  of  assets  collected, 
among  creditors  who  have  proved  debts  once 
in  six  months  from  time  of  decree. 

Notice  of  dividend  to  be  given  in  news- 
paper in  district,  designated  by  court  ten 
days  before  order  therefor  is  passed. 

Pendency  of  suit  at  law  or  in  equity,  by 
or  against  third  persons,  not  to  postpone 
dividend,  except  so  far  as  assets  may  be 
necessary  to  satisfy  same. 

And  all  proceedings  in  bankruptcy  to  be 
brought  to  a  close  within  two  years  from 
decree  in  bankruptcy  (if  practicable.) 

Where  creditor  shall  not  have  proved  debt 
until  dividend  declared,  he  shall  be  entitled 
to  payment  ^ro  rata  out  of  remaining  divi- 
dends, as  other  creditors  have  already  re- 
ceived, before  latter  entitled  to  any  portion 
thereof. 
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Sbo.  11.  Assignee,  under  order  and  direc- 
tion of  court,  to  have  power  to  redeem  mort- 
gages, or  other  pledge,  deposit,  or  lien  upon 
bankrupt's  real  or  personal  estate,  whether 
payable  in  presenti  or  futmro. 

Also,  under  like  direction,  to  compound 
debts,  claims,  or  securities  of  bankrupt. 

But  no  order  so  to  do  is  to  be  made  until 
notice  of  application  be  given  in  newspaper 
in  district,  to  be  designated  by  court,  ten 
days  before  hearing,  to  enable  creditors,  &c., 
to  oppose  order  being  made. 

Sec.  12.  No  person  entitled  under  second 
decree  in  bankruptcy  to  discharge,  unless  his 
estate  produce  seventy-flve  per  cent,  on 
amount  of  debts. 

Sec.  13.  Proceedings  in  bankruptcy  to  be 
matters  of  record,  but  not  necessary  to  be 
recorded  at  large,  but  filed,  kept,  and  num- 
bered in  office  of  court,  and  a  docket  only, 
with  number,  to  be  kept  with  clerk  of  court. 

Clerk  in  court  to  receive  twenty-five  cents 
for  furnishing  certified  copy,  and  no  more. 

Officer  of  court,  or  commissioner,  not  to 
be  allowed  more  than  one  dollar  for  taking 
proof  of  debts,  but  may  be  allowed  his  ac- 
tual traveling  expenses. 

Sec.  14.  Where  two  or  more  persons  be- 
come insolvent,  order  may  be  made  on  peti- 
tion of  partners,  or  one  of  them,  or  on  peti- 
tion of  creditors,  whereupon  the  joint  stock 
of  partners  and  separate  estate  of  each  part- 
ner may  be  taken. 

Joint  creditors  and  separate  creditors  may 
prove  debts. 

Assignees  to  keep  account  of  the  joint  and 
separate  estates. 


Proceeds  of  joint  estate  to  be  applied  in 
payment  of  joint  debts,  and  separate  assets 
to  pay  separate  debts. 

If  balance  of  separate  estate  after  payment 
of  separate  debts,  balance  to  be  applied  to 
payment  of  joint  debts. 

If  balance  of  joint  estate  after  payment  of 
joint  debts,  balance  to  be  applied  to  payment 
of  separate  debts. 

Sum  appropriated  to  separate  estate  of 
each  partner  to  be  applied  to  payment  of 
separate  debts. 

Certificate  of  discharge  to  be  granted  or 
refused  to  each  partner,  as  if  separate  decree 
had  been  made  against  him. 

In  other  respects  proceedings  against  part- 
ners to  be  conducted  as  if  they  were  against 
one  person. 

Sec.  15.  Conveyances  of  land  sold  by  as- 
signee to  contain  recital  of  decree  in  bank- 
ruptcy, and  appointment  of  assignees. 

Such  recital,  and  a  certified  copy  of  order, 
to  be  evidence  of  bankruptcy  and  assignment 
to  validate  deed. 

All  deeds  containing  such  recital  and 
proofs  shall  pass  title  of  bankrupt  to 
lands. 

Sec.  16.  Jurisdiction  of  district  court  of 
United  States  vested  in  circuit  court  of  Uni- 
ted States  for  District  of  Columbia,  and  upon 
supreme  or  superior  courts  of  any  territory 
of  the  United  States,  m  said  District  of  Co 
lumbia,  or  in  either  of  said  territories. 

Sec.  17.  The  Act  to  take  effect  from  and 
after  the  1st  of  February  next,  [1842.] 

Approved  August  19,  1841 


N  O  T  I  C  In] . 


Since  this  Volume  was  put  through  the  press,  Congress  has 
passed  the  following  amendments  to  the  United  States  Bank- 
ruptcy Act,  and  therefore  the  first  edition  is  thus  supplemented, 
while  in  the  bindery,  and  the  plates  are  being  so  altered  as  to 
present  the  text  complete  in  subsequent  editions. 

July  1,  1872. 


A  N    A  or 

Entitled  an  act  to  declare  the  true  intent  and  meaning  of  section 

two  of  an  act  entitled  "  An  Act  to  establish  a  uniform  system 

of  Bankruptcy  throughout /the  United  States,"  approved  March 

second,  eighteen  hundred  and  sixty-seven. 

Be  it  enacted  by  tlie    Senate  and  House  of   Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

That  the  powers  and  jurisdiction  granted  to  the  several  circuit  courts  of  the 
United  States,  or  any  justice  thereof,  by  section  two  of  an  act  entitled  "  An 
Act  to  establish  a  uniform  system  of  Bankruptcy  throughout  the  United 
States,"  approved  March' second,  eighteen  hundred  and  sixty-seven,  may  be 
exercised  in  any  district  in  which  the. powers  or  jurisdiction  of  a  circuit  court 
have  been  or  may  be  conferred  on  the  district  court  for  such  district,  as  if  no 
such  powers  or  jurisdiction  had  been  conferred  on  such  district  court;  it  being 
the  true  intent  and  meaning  of  said  act  that  the  system  of  bankruptcy  thereby 
established  shall  be  uniform  throughout  the  United  States.    - 

Approved  June  10,  1872. 


A.N^    A.CT 

Entitled  an  act  to  amend  "  An  Act  to  establish  a  uniform  system 

of  Bankruptcy  throughout  the  United  States." 

Be  it  enacted  by  the  Senate   and  House    of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

That  the  first  proviso  in  sectibn  fourteen  of  an  act  approved  March  second, 
eighteen  hundred  and  sixty-seven,  entitled  "An  Act  to  establish  a  uniform 
system  of  Bankruptcy  throughout  the  United  States,"  be  amended  by  striking 
out  the  words  "  eighteen  hundred  and  sixty-four,"  and  inserting  in  lieu  thereof 
"eighteen  hundred  and  seventy-one." 

Approved  June  10, 1872. 


THE 


UMTED  STATES  BANKRUPT  ACT  OF  1867. 


Section  1.  Be  it  enacted  iy  the  Senate 
and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled. 
That  the  several  district  courts  of  the  United 
States  be,  and  they  hereby  are,  constituted 
courts  of  bankruptcy,  and  they  shall  have 
original  jurisdiction  in  their  respective  dis- 
tricts in  all  matters  and  proceedings  in  bank- 
ruptcy, and  they  are  hereby ,  authorized  to 
hear  and  adjudicate  upon  the  same  accord- 
ing to  the  provisions  of  this  act.     The  said 
courts  shall  be  always  open  for  the  transac- 
tion of   business  under  this  act,  and  the 
powers  and  jurisdiction  hereby  granted  and 
conferred  shall  be  exercised  as  well  in  vaca- 
tion as  in  term  time  ;  and  a  judge  sitting  in 
chambers  shall  have  the  same  powers  and 
jurisdiction,  including  the  power  of  keeping 
order  and  of  punishing  any  contempt  of  his 
authority  as  when  sitting  in  court.    And  the 
jurisdiction  hereby  conferred  shall  extend 
to  all  cases  and  controversies  arising  between 
the  bankrupt  and  any  creditor  or  creditors 
who  shall  claim  any  debt  or  demand  under 
the  bankruptcy ;  to  the  collection  of  all  the 
assets  of  the  bankrupt ;  to  the  ascertainment 
and  liquidation  of  the  liens  and  other  spe- 
cific claims  thereon ;  to  the  adjustmentof  the 
various  priorities  and  conflicting  interests  of 
all  parties ;  and  to  the  marshaling  and  dis- 
position of  the  different  funds  and  assets  so 
as  to  secure  the  rights  of  all  parties  and  due 
distribution  of  the  assets  among  all  the  cred- 
itors ;  and  to  all  acts,  matters,  and  things  to 
be  done  under  and  in  virtue  of  the  bank- 
ruptcy, until  the  final  distribution  and  settle- 
ment of  the  estate  of  the  bankrupt,  and  the 
close  of  the  proceedings  in  bankruptcy.    The 
said  courts  shall  have  full  authority  to  com- 
pel obedience  to  all  orders  and  decrees  passed 
by  them  in  bankruptcy,  by  process  of  con- 
tempt and  other  remedial  process,  to  the 
same  extent  that  the  circuit  courts  now  have 
in  any  suit  pending  therein  in  equity.    Said 


courts  may  sit  for  the  transaction  of  busi- 
ness in  bankruptcy  at  any  place  in  the  dis- 
trict, of  which  place,  and  the  time  of  hold- 
ing court,  they  shall  have  given  notice,  as 
well  as  at  the  places  designated  by  law  for 
holding  such  courts. 

Sec.  2.  And  he  it  fwrther  enacted.  That 
the  several  circuit  courts  of  the  United  States 
within  and  for  the  districts  where  the  pro- 
ceedings in  bankruptcy  shall  be  pending  shall 
have  a  general  superintendence  and  juris- 
diction of  all  cases  and  questions  arising 
under  this  act;  and,  except  when  special 
provision  is  otherwise  made,  may,  upon  bill, 
petition,  or  other  proper  process  of  any  party 
aggrieved,  hear  and  determine  the  case  as  a 
court  of  equity.  The  powers  and  jurisdic- 
tion hereby  granted  may  be  exercised  either 
by  said  court,  or  by  any  justice  thereof,  in 
term  time  or  vacation.  Said  circuit  courts 
shall  also  have  concurrent  jurisdiction  with 
the  district  courts  of  the  same  district,  of  all 
suits  at  law  or  in  equity,  which  may  or  shall 
be  brought  by  the  assignee  in  bankruptcy 
against  lany  person  claiming  an  adverse  in- 
terest, or  by  such  person  against  such  as- 
signee, touching  any  property  or'rights  of 
property  of  said  bankrupt  transferable  to 
or  vested  in  such  assignee ;  but  no  suit  at 
law  or  in  equity  shall  in  an3'-  case  be  main- 
tainable by  or  against  such  assignee,  or  by 
or  against  any  person  claiming  an  adverse 
interest,  touching  the  property  and  rights 
of  property  aforesaid,  in  any  court  whatso- 
ever, unless  the  same  shall  be  brought  within 
in  two  years  from  the  time  the  cause  of  action 
accrued,  for  or  against  such  assignee :  pro- 
vided, that  nothing  herein  contained  shall 
revive  a  right  of  action  barred  at  the  time 
such  assignee  is  appointed. 

Sec.  3.  And  he  it  further  enacted.  That  it 
shall  be  the  duty  of  the  judges  of  the  dis- 
trict courts  of  the  United  States  within  and 
for  the  several  districts  to  appoint  in  each 
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congressional  district  in  said  districts,  upon 
the  nomination  and  recommendation  of  the 
chief  justice  of  the  supreme  court  of  the 
United  States,  one  or  more  registers  in 
bankruptcy,  to  assist  the  judge  of  the  dis- 
trict court  in  the  performance  of  his  duties 
under  this  act.  No  person  shall  be  eligible 
to  such  appointment  unless  he  be  a  counselor 
of  said  court,  or  of  some  one  of  the  courts 
of  record  of  the  state  in  which  he  resides. 
£efore  entering  upon  the  duties  of  his  ofBce, 
every  person  so  appointed  as  register  in 
bankruptcy  shall  give  a  bond  to  the  United 
States,  with  condition  that  he  will  faithfully 
discharge  the  duties  of  his  ofSce,  in  a  sum 
not  less  than  one  thousand  dollars,  to  be 
fixed  by  said  court,  with  sureties  satisfac- 
tory to  said  court,  or  to  either  of  the  said 
justices  thereof;  and  he  shall,  in  open  court, 
take  and  subscribe  the  oath  prescribed  in 
the  act  entitled  "  An  act  to  prescribe  an  oath 
of  office,  and  for  other  purposes,"  approved 
July  second,  eighteen  hundred  and  sixty- 
two,  and  also  that  he  will  not,  during  his 
continuance  in  office,  be,  directly  or  indi- 
rectly, interested  in  or  benefited  by  the  fees 
or  emoluments  arising  from  any  suit  or 
matter  pending  in  bankruptcy  in  either  the 
district  or  circuit  court  in  his  district. 

Sec.  4.  And  be  it  further  enacted,  That 
every  register  in  bankruptcy,  so  appointed 
and  qualified,  shall  have  power,  and  it  shall 
be  his  duty,  to  make  adjudication  of  bank- 
ruptcy, to  receive  the  surrender  of  any  bank- 
rupt, to  administer  oaths  in  all  proceedings 
before  him,  to  hold  and  preside  at  meetings 
of  creditors,  to  take  proof  of  debts,  to  make 
all  computations  of  dividends,  and  all  orders 
of  distribution,  and  to  furnish  the  assignee 
with  a  certified  copy  of  such  orders,  and  of 
the  schedules  of  creditors  and  assets  filed  in 
each  case,  to  audit  and  pass  accounts  of  as- 
signees, to  grant  protection,  to  pass  the  last 
examination  of  any  bankrupt  in  cases  when- 
ever the  assignee  or  a  creditor  do  not  oppose, 
and  to  sit  in  chambers  and  dispatch  there 
such  part  of  the  administrative  business  of 
the  court  and  such  uncontested  matters  as 
shall  be  defined  in  general  rules  and  orders, 
or  as  the  district  judge  shall  in  any  particu- 
lar matter  direct ;  and  he  shall  also  make 
short  memoranda  of  his  proceedings  in  each 
case  in  which  he  shall  act,  in  a  docket  to  be 
kept  by  him  for  that  purpose,  and  he  shall 
forthwith,  as  the  proceedings  are  taken,  for- 


ward to  the  clerk  of  the  district  court  a 
certified  copy  of  said  memoranda,  which 
shall  be  entered  by  said  clerk  in  the  proper 
minute-book,  to  be  kept  in  his  office,  and 
any  register  of  the  court  may  act  for  any 
other  register  thereof:  provided,  however, 
that  nothing  in  this  section  contained  shall 
empower  a  register  to  commit  for  contempt, 
or  to  hear  a  disputed  adjudication,  or  any 
question  of  the  allowance  or  suspension  of 
an  order  of  discharge ;  but  in  all  matters 
where  an  issue  of  fact  or  of  law  is  raised 
and  contested  by  any  party  to  the  proceed- 
ings before  him,  it  shall  be  his  duty  to  cause 
the  question  or  issue  to  be  stated  by  the 
opposing  parties  in  writing,  and  he  shall  ad- 
journ the  same  into  court  for  decision  by 
the  judge.  No  register  shall  be  of  counsel 
or  attorney,  either  in  or  out  of  court,  in  any 
suit  or  matter  pending  in  bankruptcy,  in 
either  the  circuit  or  district  court  of  his  dis- 
trict, nor  in  an  appeal  therefrom  ;  nor  shall 
he  be  executor,  administrator,  guardian, 
commissioner,  appraiser,  divider,  or  assig- 
nee of  or  upon  any  estate  within  the  juris- 
diction of  either  of  said  courts  of  bankruptcy 
nor  be  interested  in  the  fees  or  emoluments 
arising  from  either  of  said  trusts.  The 
fees  of  said  registers,  as  established  by  this 
act,  and  by  the  general  rules  and  orders  re- 
quired to  be  framed  under  it,  shall  be  paid 
to  them  by  the  parties  for  whom  the  service 
may  be  rendered  in  the  course  of  proceed- 
ings authorized  by  this  act. 

Sec.  5.  And  he  it  further  enacted,  That 
the  judge  of  the  district  court  may  direct  a 
register  to  attend  at  any  place  within  the 
district,  for  the  purpose  of  hearing  such 
voluntary  appUcations  under  this  act  as  may 
not  be  opposed,  of  attending  any  meeting  of 
creditors,  or  receiving  any  proof  of  debts, 
and,  generally,  for  the  prosecution  of  any 
bankruptcy  or  other  proceedrags  under  this 
act ;  and  the  traveling  and  incidental  ex- 
penses of  such  register,  and  of  any  clerk  or 
other  officer  attending  him,  incurred  in  so 
acting,  shall  be  settled  by  the  court  in  ac- 
cordance with  the  rules  prescribed  under  the 
10th  section  of  this  act,  and  paid  out  of  the 
assets  of  the  estate  in  respect  of  which  such 
register  has  so  acted ;  or  if  there  be  no  such 
assets,  or  if  the  assets  shall  be  insufficient, 
then  such  expenses  shall  form  a  part  of  the 
costs  in  the  case  or  cases  in  which  the  regis- 
ter shall  have  acted  in  such  journey,  to  be 
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apportioned  by  the  judge;  and  such  register, 
so  acting,  shall  have  and  exercise  all  powers 
except  the  power  of  commitment,  vested  in 
the  district  court  for  the  summoning  and 
examination  of  persons  or  witnesses,  and  for 
requiring  the  production  of  books,  papers, 
and  documents  :  provided,  always,  that  all 
depositions  of  persons  and  witnesses  taken 
before  said  register,  and  all  acts  done  by  him, 
shall  be  reduced  to  vrriting  and  be  signed  by 
him,  and  shall  be  filed  in  the  clerk's  ofBce  as 
part  of  the  proceedings.  Such  register  shall 
be  subjected  to  removal,  by  the  judge  of  the 
district  court,  and  all  vacancies  occurring  by 
such  removal,  or  by  resignation,  change  of 
residence,  death,  or  disability,  shall  be 
promptly  filled  by  other  fit  persons,  unless 
said  court  shall  deem  the  continuance  of  the 
particular  oflSce  unnecessary. 

Sec.  6.  And  be  it  further  enacted. 
That  any  party  shall,  during  the  proceedings 
before  a  register,  be  at  liberty  to  take  the 
opinion  of  the  district  judge  upon  any  point 
or  matter  arising  in  the  course  of  such  pro- 
ceedings, or  upon  the  result  of  such  proceed- 
ings which  shall  be  stated  by  the  register  in 
the  shape  of  a  short  certificate  to  the  judge, 
who  shall  sign  the  same  f  he  approve  there- 
of; and  such  certificate,  so  signed,  shall  be 
binding  on  all  the  parties  to  the  proceeding ; 
but  every  such  certificate  may  be  discharged 
or  varied  by  the  judge  at  chambers  or  in  open 
court.  In  any  bankruptcy,  or  in  any  other 
proceedings  within  the  jurisdiction  of  the 
court  under  this  act,  the  parties  concerned, 
on  submitting  to  such  jurisdiction,  may  at 
any  stage  of  the  proceedings,  by  consent, 
state  any  question  or  questions  in  a  special 
case  for  the  opinion  of  the  court ;  and  the 
judgment  of  the  court  shall  be  final,  unless 
it  be  agreed  and  stated  in  such  special  case 
that  either  party  may  appeal,  if,  in  such 
case,  an  apppal  is  allowed  by  this  act.  The 
parties  may  ilso,  if  they  think  fit,  agree 
that,  upon  the  question  or  questions  raised 
by  such  special  case  being  finally  decided,  a 
sum  of  money,  fixed  by  the  parties,  or  to  be 
ascertained  by  the  court,  or  in  such  manner 
as  the  court  may  direct,  or  any  property,  or 
the  amount  of  any  disputed  debt  or  claim, 
shall  be  paid,  delivered,  or  transferred  by 
one  of  such  parties  to  the  other  of  them, 
either  with  or  without  costs. 

Sec.  7.  And  be  it  further  enacted. 
That  parties  and  witnesses  summoned  be- 
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fore  a  register  shall  be  bound  to  attend  in 
pursuance  of  such  summons  at  the  place 
and  time  designated  therein,  and  shall  be  en- 
titled to  protection,  and  be  liable  to  process 
of  contempt  in  like  manner  as  parties  and 
witnesses  are  now  liable  thereto  in  case  of 
default  in  attendance  under  any  writ  of 
subpoena ;  and  all  persons  wilfully  and  cor- 
ruptly swearing  or  affirming  falsely  before  a 
register,  shall  be  liable  to  all  the  penalties, 
punishments,  and  consequences  of  perjury. 
If  any  person  examined  before  a  register 
shall  refuse  or  decline  to  answer,  or  to 
swear  to  or  sign  his  examination  when 
taken,  the  register  shall  refer  the  matter  to 
the  judge,  who  shall  have  power  to  order 
the  person  so  acting  to  pay  the  costs  there- 
by occasioned,  if  such  person  be  compellable 
by  law  to  answer  such  question,  or  to  sign 
such  examination,  and  such  person  shall 
also  be  liable  to  be  punished  for  contempt. 

Sec.  8.  And  he  it  further  enacted. 
That  appeals  may  be  taken  from  the  dis- 
trict courts  in  all  cases  in  equity,  and  writs 
of  error  may  be  allowed  to  said  circuit 
courts  from  said  district  courts  in  cases  at 
law  under  the  jurisdiction  created  by  this 
act  when  the  debt  or  damages  claimed 
amount  to  more  than  five  hundred  dollars ; 
and  any  supposed  creditor  whose  claim  is 
wholly  or  in  part  rejected,  or  an  assignee 
who  is  dissatisfied  with  the  allowance  of  a 
claim,  may  appeal  from  the  decision  of  the 
district  court  to  the  circuit  court  for  the 
same  district;  but  no  appeal  shall  be  al- 
lowed in  any  case  from  the  district  to  the 
circuit  court,  unless  it  is  claimed,  and  notice 
given  thereof  to  the  clerk  of  the  district 
court,  to  be  entered  with  the  record  of  the 
proceedings,  and  also  to  the  assignee  or 
creditor,  as  the  case  may  be,  or  to  the  de- 
feated party  in  equity,  within  ten  days  after 
the  entry  of  the  decree  or  decision  appealed 
from.  The  appeal  shall  be  entered  at  the 
term  of  the  circuit  court,  which  shall  be 
first  held  within  and  for  the  district  next 
after  the  expiration  of  ten  days  fi-om  the 
time  of  claiming  the  same.  But  if  the  ap- 
pellant in  writing  waives  his  appeal  before 
any  decision  thereon,  proceedings  may  be 
had  in  the  district  court  as  if  no  appeal  had 
been  taken,  and  no  appeal  shall  be  allowed, 
unless  the  appellant  at  the  time  of  claiming 
the  same  shall  give  bond  in  manner  now  re- 
quired by  law  in  cases  of  such  appeals.     No 
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writ  of  error  shall  be  allowed,  unless  the 
party  claiming  it  shall  comply  with  the 
statutes  regulating  the  granting  of  such  writs. 

Sec.  9.  And  he  it  further  enacted.  That 
in  cases  arising  under  this  act,  no  appeal  or 
writ  of  error  shall  be  allowed  in  any  case 
from  the  circuit  courts  to  the  supreme  court 
of  the  United  States,  unless  the  matter  in 
dispute  in  such  case  shall  exceed  two  thou- 
saud  dollars. 

Sec.  10.  And  he  it  fwther  enacted,  That 
the  justice  of  the  supreme  court  of  the 
United  States  to  the  provisions  of  this  act 
shall  frame  general  orders  for  the  following 
purposes : 

For  regulating  the  practice  and  procedure 
of  the  district  courts  in  bankruptcy,  and  the 
several  forms  of  petitions,  orders,  and  other 
proceedings  to  be  used  in  said  courts  in  all 
matters  under  this  act ; 

For  regulating  the  duties  of  the  various 
officers  of  said  courts  ; 

For  regulating  the  fees  payable,  and  the 
charges  and  costs  to  be  allowed,  except 
such  as  are  established  by  this  act  or  by  law, 
with  respect  to  all  proceedings  in  bank- 
ruptcy before  said  courts,  not  exceeding  the 
rate  of  fees  now  allowed  by  law  for  similar 
services  in  other  proceedings ; 

For  regulating  the  practice  and  procedure 
upon  appeals ; 

For  regulating  the  filing,  custody,  and  in- 
spection of  records ; 

And  generally  for  carrying  the  provisions 
of  this  act  into  effect. 

After  such  general  orders  shall  have  been 
so  framed,  they,  or  any  of  them,  may  be  re- 
scinded or  varied,  and  other  general  orders 
may  be  framed  in  manner  aforesaid,  and  all 
such  general  orders  so  framed  shall,  from 
time  to  time,  by  the  justices  of  the  supreme 
court,  be  reported  to  congress,  with  such 
suggestions  as  said  justices  may  think  proper. 

Sec.  11.  And  heit  further  enacted,  That 
if  any  person  residing  within  the  jurisdic- 
tion of  the  United  States,  owing  debts  prov- 
able under  this  act  exceeding  the  amount  of 
three  hundred  dollars  shall  apply  by  petition, 
addressed  to  the  judge  of  the  judicial  dis- 
trict in  which  such  debtor  has  resided  or 
carried  on  business  for  the  six  months  next 
immediately  preceding  the  time  of  filing 
such  petition,  or  for  the  longest  period  dur- 
ing such  six  months,  setting  forth  his  place 
of  residence,  his  inabilty  to  pay  all  his  debts 


in  full,  his  willingness  to  surrender  all  his 
estate  and  effects  for  the  benefit  of  his  cred- 
itors, and  his  desire  to  obtain  the  benefit  of 
this  act,  and  shall  annex  to  his  petition  a 
schedule,  verified  by  oath  before  the  court, 
or  before  a  register  in  bankruptcy,  or  before 
one  of  the  commissioners  of  the  circuit  court 
of  the  United  States,  containing  a  full  and 
true  statment  of  all  his  debts,  and,  as  far  as 
possible,  to  whom  due,  with  the  place  of 
residence  of  each  creditor,  if  known  to  the 
debtor,  and,  if  not  known,  the  fact  to  be  so 
stated,  and  the  sum  due  to  each  creditor ;  also 
the  nature  of  each  debt  or  demand,  whether 
founded  on  written  security,  obligation,  con- 
tract, or  otherwise,  and  also  the  true  cause 
and  consideration  of  such  indebtedness  in 
in  each  case,  and  the  place  where  such  in- 
debtedness accrued,  and  a  statement  of  any 
existing  mortgage,  pledge,  lien,  judgment, 
or  collateral  or  other  security  given  for  the 
payment  of  the  same ;  and  shall  also  annex 
to  his  petition  an  accurate  inventory,  verified 
in  like  manner,  of  all  his  estate,  both  real 
and  personal,  assignable  under  this  act,  des- 
cribing the  same  and  stating  where  it  is  sit- 
uated and  whether  there  are  any,  and  if  so. 
what  encumbrances  thereon,  the  filing  of 
such  petition  shall  be  an  act  of  bankruptcy, 
and  such  petitioner  shall  be  adjudged  a 
bankrupt ;  provided,  that  .all  citizens  of  the 
United  States  petitioning  to  be  declared 
bankrupt  shall,  in  filing  such  petition,  and 
before  any  proceedings  thereon,  take  and 
subscribe  an  oath  of  allegiance  and  fidelity 
to  the  United  States,  which  oath  shall  be 
filed  and  recorded  with  the  proceedings  in 
bankruptcy.  And  the  judge  of  the  district 
court,  or,  if  there  be  no  opposing  party,  any 
register  of  said  court,  to  be  designated  by 
the  judge,  shall  forthwith,  if  he  be  satisfied 
that  the  debts  due  from  the  petitioner  ex- 
ceed three  hundred  dollars,  issue  a  warrant, 
to  be  signed  by  such  judge  or  register,  di- 
rected to  the  marshal  of  said  district  author- 
izing him  forthwith,  as  messenger,  to  pub- 
lish notices  in  such  newspapers  as  the  war- 
rant specifies ;  to  serve  written  or  printed 
notice,  by  mail  or  personally,  on  all  credi- 
tors upon  the  schedule  filed  with  the  debt- 
or's petition,  or  whose  names  may  be  given 
to  him  in  addition  by  the  debtor,  and  to 
give  such  personal  or  other  notice  to  any 
persons  concerned  as  the  warrant  specifies, 
which  notice  shall  state ; 
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1st.  That  a  warrant  in  bankruptcy  has 
been  issued  against  the  estate  of  the  debtor. 

2d.  That  the  payment  of  any  debts  and 
the  delivery  of  any  property  belonging  to 
such  debtor  to  him  or  for  his  use,  and  the 
transfer  of  any  property  by  him,  are  forbid- 
den by  law. 

3d.  That  a  meeting  of  the  creditors  of  the 
debtor,  giving  the  names,  residences,  and 
amounts,  so  far  as  known,  to  prove  their 
debts  and  choose  one  or  more  assignees  of 
his  estate,  will  be  held  at  a  court  of  bank- 
ruptcy, to  be  holden  at  a  time  and  place  de- 
signated in  the  warrant,  not  less  than  ten 
nor  more  than  ninety  days  after  the  issu- 
ing of  the  same. 

Sec.  12.  And  be  it  further  enacted,  That 
at  the  meeting  held  in  pursuance  of  the  no- 
tice, one  of  the  registers  of  the  court  shall 
preside,  and  the  messenger  shall  make  re- 
turn of  the  warrant  and  of  his  doings  there- 
on ;  and  if  it  appears  that  the  notice  to  the 
creditors  has  not  been  given  as  required  in 
the  warrant,  the  meeting  shall  forthwith  be 
adjourned,  and  a  new  notice  given  as  re- 
quired. If  the  debtor  dies  after  the  issuing 
of  the  warrant,  the  proceedings  may  be  con- 
tinued and  concluded  in  like  manner  as  if 
he  had  lived. 

Sec.  13.  And  he  it  fmfher  enacted.  That 
the  creditors  shall,  at  the  first  meeting  held 
after  due  notice  from  the  messenger,  in  pre- 
sence of  a  register  designated  by  the  court, 
choose  one  or  more  assignees  of  the  estate 
of  the  debtor ;  the  choice  to  be  made  by  the 
greater  part  in  value  and  in  number  of  the 
creditors  who  have  proved  their  debts.  If 
no  choice  is  made  by  the  creditors  at  said 
meeting,  the  judge,  or,  if  there  be  no  oppo- 
sing interest,  the  register,  shall  appoint  one 
or  more  assignees.  If  an  assignee,  so  chosen 
or  appointed,  fails  within  five  days  to  express 
in  writing  his  acceptance  of  the  trust,  the 
judge  or  register  may  fill  the  vacancy.  All 
elections  or  appointments  of  assignees  shall 
be  subject  to  the  approval  of  the  judge ;  and 
when  in  his  judgment  it  is  for  any  cause 
needful  or  expedient,  he  may  appoint  addi- 
tional assignees,  or  order  a  new  election. 
The  judge  at  any  time  may,  and,  upon  the 
request  in  writing  of  any  creditor  who  has 
proved  his  claim,  shall  require  the  assignee 
to  give  good  and  sufficient  bond  to  the  Uni- 
ted States,  with  a  condition  for  the  faithful 
performance  and  discharge  of  his   duties ; 


the  bond  shall  be  approved  by  the  judge  or 
register  by  his  endorsement  thereon,  shall 
be  filed  with  the  record  of  the  case,  and  in- 
ure to  the  benefit  of  all  creditors  proving 
their  claims,  and  may  be  prosecuted  in  the 
name  and  for  the  benefit  of  any  injured  par- 
ty. If  the  assignee  fails  to  give  the  bond 
within  such  time  as  the  judge  orders,  not 
exceeding  ten  days  after  notice  to  him  of 
such  order,  the  judge  shall  remove  him  and 
appoint  another  in  his  place. 

Sec.  14.  And  he  it  further  enacted.  That 
as  soon  as  said  assignee  is  appointed  and 
qualified,  the  judge,  or,  where  there  is 
no  opposing  interest,  the  register,  shall, 
by  an  instrument  under  his  hand,  assign 
and  convey  to  the  assignee  all  the  es- 
tate, real  and  personal,  of  the  bankrupt, 
with  all  his  deeds,  books  and  papers  re- 
lating thereto ;  and  such  assignment  shall 
relate  back  to  the  commencement  of  said 
proceedings  in  bankruptcy,  and  thereupon, 
by  operation  of  law,  the  title  to  all  such 
property  and  estate,  both  real  and  personal, 
shall  vest  in  said  assignee,  although  the 
same  is  then  attached  on  mesne  process  as 
the  property  of  the  debtor,  and  shall  dis- 
solve any  such  attachment  made  within  four 
months  next  preceding  the  commencement 
of  said  proceedings  :  provided,  however,  that 
there  shall  be  excepted  from  the  operation 
of  the  provisions  of  this  section  the  necessary 
household  and  kitchen  furniture,  and  such 
other  articles  and  necessaries  of  such  bank- 
rupt as  the  said  assignee  shall  designate  and 
set  apart,  having  reference  in  the  amount  to 
the  family,  condition  and  circumstances  of 
the  bankrupt,  but  altogether  not  to  exceed 
in  value,  in  any  case,  the  sum  of  five  hun- 
dred dollars  ;  and  also  the  wearing  apparel 
of  such  bankrupt,  and  that  of  his  wife  and 
children,  and  the  uniform,  arms  and  equip- 
ments of  any  person  who  is  or  has  been  a 
soldier  in  the  militia  or  in  the  service  of  the 
United  States,  and  such  other  property  as 
now  is,  or  hereafter  shall  be,  exempted  from 
attachment  or  seizure,  or  levy  on  execution, 
by  the  laws  of  the  United  States ;  and  such 
other  property  not  included  in  the  foregoing 
exceptions  as  is  exempted  from  levy  and 
sale  upon  execution  or  other  process,  or  or- 
der of  any  court,  by  the  law  of  the  state  in 
which  the  bankrupt  has  his  domicile  at  the 
time  of  the  commencement  of  the  proceed- 
ings in  bankruptcy,  to  an  amount  not  exceed- 
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ing  that  allowed  by  such  state  exemption 
laws  in  force  in  the  year  eighteen  hundred 
and  sixty-four :  provided,  that  the  foregoing 
exception  shall  operate  as  a  limitation  upon 
the  conveyance  of  the  property  of  the  bank- 
rupt to  his  assignees,  and  in  no  case  shall 
the  property  hereby  excepted  pass  to  the  as- 
signees, or  the  title  of  the  bankrupt  thereto 
be  impaired  or  affected  by  any  of  the  pro- 
visions of  this  act ;  and  the  determination 
of  the  assignee  in  the  matter  shall,  on  excep- 
tion taken,  be  subject  to  the  final  decision 
of  the  said  court :  and  provided  further, 
that  no  mortgage  of  any  vessel,  or  of  any 
other  goods  or  chattels,  made  as  security  for 
any  debt  or  debts,  in  good  faith  and  for  pre- 
sent considerations,  and  otherwise  valid,  and 
duly  recorded,  pursuant  to  any  statute  of 
the  United  States,  or  of  any  state,  shall  be 
invalidated  or  affected  hereby ;  and  all  the 
property  conveyed  by  the  bankrupt  in  fraud 
of  his  creditors ;  all  rights  in  equity,  choses 
in  action,  patents,  and  patent- rights,  and 
copy-rights ;  all  debts  due  him,  or  any  per- 
son for  his  use,  and  all  liens  and  securities 
therefor;  and  all  his  rights  of  action  for 
property  or  estate,  real  or  personal,  and  for 
any  cause  of  action  which  the  bankrupt  had 
against  any  person  arising  from  contract,  or 
from  the  unlawful  taking  or  detention,  or  of 
injury  to  the  property  of  the  bankrupt ;  and 
all  his  rights  of  redeeming  such  property  or 
estate,  with  the  like  right,  title,  power,  and 
authority  to  sell,  manage,  dispose  of,  sue  for, 
and  recover  or  defend  the  same,  as  the  bank- 
rupt might  or  could  have  had  if  no  assign- 
ment had  been  made,  shall,  in  virtue  of  the 
adjudication  of  bankruptcy  and  the  appoint- 
ment of  his  assignee,  be  at  once  vested  in 
such  assignee ;  and  he  may  sue  for  and  re- 
cover the  said  estate,  debts  and  effects,  and 
may  prosecute  and  defend  all  suits  at  law  or 
in  equity,  pending  at  the  time  of  the  ad- 
judication of  bankruptcy,  in  which  such 
bankrupt  is  a  party  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as 
they  might  have  been  presented  or  de- 
fended by  such  bankrupt;  and  a  copy,  duly 
certified  by  the  clerk  of  the  court  under  the 
seal  thereof,  of  the  assignment  made  by  the 
judge  or  register,  as  the  case  may  be,  to 
him  as  assignee,  shall  be  conclusive  evidence 
of  his  title  as  such  assignee  to  take,  hold, 
sue  for,  and  recover  the  property  of  the 
bankrupt,  as  herein  before  mentioned ;    but 


no  property  held  by  the  bankrupt  in  trust 
shall  pass  by  such  assignment.  No  person 
shall  be  entitled  to  maintain  an  action 
against  an  assignee  in  bankruptcy  for  any- 
thing done  by  him  as  such  assignee,  without 
previously  giving  him  twenty  days'  notice 
of  such  action,  specifying  the  cause  thereof, 
to  the  end  that  such  assignee  may  have  an 
opportunity  of  tendering  amends,  should  he 
see  fit  to  do  so.  No  person  shall  be  en- 
titled, as  against  the  assignee,  to  withhold 
from  him  possession  of  any  books  of  account 
of  the  bankrupt,  or  claim  any  lien  thereon ; 
and  no  suit  in  which  the  assignee  is  a  party 
shall  be  abated  by  his  death  or  removal 
from  office,  but  the  same  may  be  prosecuted 
and  defended  by  his  successors,  or  by  the 
surviving  or  remaining  assignee,  as  the  case 
may  be .  The  assignee  shall  have  authority, 
under  the  order  and  direction  of  the  court, 
to  redeem  or  discharge  any  mortgage  or  con- 
ditional contract,  or  pledge  or  deposit,  or 
lien  upon  any  property,  real  or  personal, 
whenever  payable,  and  to  tender  due  per- 
formance of  the  condition  thereof,  or  to  sell 
the  same  subject  to  such  mortgage,  lien,  oi 
other  encumbrances.  The  debtor  shall  also, 
at  the  request  of  the  assignee,  and  at  the  ex 
pense  of  the  estate,  make  and  execute  any 
instruments,  deeds,  and  writings  which  may 
be  proper,  to  enable  the  assignee  to  possess 
himself  fully  of  all  the  assets  of  the  bank- 
rupt. The  assignee  shall  immediately  give 
notice  of  his  appointment  by  publication,  at 
least  once  a  week  for  three  successive 
weeks,  in  such  newspapers  as  shall  for  that 
purpose  be  designated  by  the  court,  due  re- 
gard being  had  to  their  general  circulation 
in  the  district,  or  in  that  portion  of  the  dis- 
trict in  which  the  bankrupt  and  his  credit- 
ors shall  reside,  and  shall,  within  six  months, 
cause  the  assignment  to  him  to  be  recorded 
in  every  registry  of  deeds  or  other  office 
within  the  United  States  where  a  convey- 
ance of  any  lands  owned  by  the  bankrupt 
ought  by  law  to  be  recorded  ;  and  the  re- 
cord of  such  assignment,  or  a  duly  certified 
copy  thereof,  shall  be  evidence  thereof  in 
all  courts. 

[And  be  it  further  enacted,  That  said 
act  shall  he  fwrther  amended  as  follows : 
The  phrase  "presented  or  defended,"  in  the 
fov/rteenth  section  of  said  act,  shall  read 
"prosecuted  or  defended;  "  the  phrase  "non- 
resident debtors,"  in  line  five,  section  twenty- 
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tivo  of  the  act,  as  pHnted  in  the  Statutes  at 
Largo,  shall  read  "  non-resident  creditors  ;" 
ttiat  the  word  "  01;"  in  tJie  next  to  the  last 
line  of  the  thirty-ninth  section  of  the  act, 
shall  read  "and;"  and  that  the  phrase 
"  section  thirteen,"  in  the  forty-second  sec- 
tion of  said  act.,  shall  read  "  section  eleven  ;  " 
and  the  phrase  "  or  spends  any  part  thereof 
in  gaming,"  in  the  forty-fourth  section  of 
said  act,  shall  read,  "or  spend  any  part 
thereof  in  gaming ;"  and  that  tlie  words 
"with  the  senior  register,  or,"  and  the 
ph/i'ase  "  to  he  delivered  to  the  register,"  in 
the  forty-seventh  section  of  said  act,  be 
stricken  out."} 

[And  be  it  further  enacted,  That  the  reg- 
isters in  bankruptcy  shall  have  power  to 
administer  oath  in  all  cases,  and  in  relation 
to  all  matters  in  which  oaths  may  he  ad- 
ministered hy  commissioners  of  circuit  courts 
of  the  United  Stales,  and  such  commission- 
ers may  take  proof  of  debts  in  bankruptcy 
in  all  cases  subject  to  revision  of  such  proofs 
by  registws  or  hy  court,  according  to  the 
provisions  of  said  act. — Amendment,  ap- 
piiovBD  July  25,  1868.] 

Sbo.  15.  And  be  it  further  enacted,  That 
the  assignee  shall  demand  and  receive  from 
any  and  all  persons  holding  the  same,  all  the 
estate  assigned,  or  to-  be  assigned,  under  the 
provisions  of  this  act;  and  he  shall  sell  all 
unencumbered  estate,  real  and  personal, 
which  comes  to  his  hands,  on  such  terms 
as  he  thinks  most  for  the  interest  of  the 
creditors ;  but  upon  petition  of  any  person 
interested,  and  for  cause  shown,  the  court 
maj'  make  such  order  concerning  the  time, 
place,  and  manner  of  sale,  as  will,  in  its 
opinion,  prove  to  the  interest  of  the  credi- 
tors ;  and  the  assignee  shall  keep  a  regular 
account  of  all  money  received  by  him  as  as- 
signee, to  which  every  creditor  shall,  at  rea- 
sonable times,  have  free  resort. 

Sec.  16.  And  he  it  further  enacted.  That 
the  assignee  shall  have  the  like  remedy  to 
recover  all  said  estate,  debts,  and  effects  in 
his  own  name,  as  the  debtor  might  have  had 
if  the  decree  in  bankruptcy  had  not  been 
rendered  and  no  assignment  had  been  made. 
If,  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  an  action  is  pend- 
ing in  the  name  of  the  debtor  for  the  recov- 
ery of  a  debt  or  other  thing  which  might  or 
ought  to  pass  to  the  assignee  by  the  assign- 


ment, the  assignee  shall  if  he  requires  it,  be 
admitted  to  prosecute  the  action  in  his  own 
name,  in  like  manner  and  with  like  effect  as 
if  it  had  been  originally  commenced  by  him. 
No  suit  pending  in  the  name  of  the  assignee 
shall  be  abated  by  his  death  or  removal  5 
but  upon  the  motion  of  the  surviving,  or  re- 
maining, or  new  assignee,  as  the  case  may 
be,  he  shall  be  admitted  to  prosecute  the 
suit,  in  like  manner  and  with  like  effect  as 
if  it  had  been  originally  commenced  by  him . 
In  suits  prosecuted  by  the  assignee,  a  certi- 
fied copy  of  the  assignment  made  to  him  by 
the  judge  or  register  shall  be  conclusive  evi- 
dence of  his  authority  to  sue. 

Sbo.  17.  And  he  it  further  enacted.  That 
the  assignee  shall,  as  soon  as  may  be  after 
receiving  any  money  belonging  to  the  estate, 
deposit  the  same  in  some  bank  in  his  name 
as  assignee,  or  otherwise  keep  it  distinct  and 
apart  from  all  other  money  in  his  possession; 
and  shall,  as  far  as  practicable,  keep  all  goods 
and  effects  belonging  to  the  estate  separate 
and  apart  from  all  other  goods  in  his  posses- 
sion, or  designated  by  appropriate  marks,  so 
that  they  may  be  easily  and  clearly  distin- 
guished, and  may  not  be  exposed  or  liable 
to  be  taken  as  his  property  or  for  the  pay- 
ment of  his  debts.  When  it  appears  that  the 
distribution  of  the  estate  may  be  delayed  by 
litigation  or  other  cause,  the  court  may  di- 
rect the  temporary  investment  of  the  money 
belonging  to  such  estate  in  securities  to  be 
approved  by  the  judge  or  a  register  of  said 
court,  or  may  authorize  the  same  to  be  de- 
posited in  any  convenient  hank,  upon  such 
interest,  not  exceeding  the  legal  rate,  as  the 
bank  may  contract  with  the  assignee  to  pay 
thereon.  He  shall  give  written  notice  to  all 
known  creditors,  by  mail  or  otherwise,  of 
all  dividends,  and  such  notice  of  meetings, 
after  the  first,  as  may  be  ordered  by  the  court. 
He  shall  be  allowed,  and  may  retain,  out  of 
money  in  his  hands,  all  the  necessary  dis- 
bursements made  by  him  in  the  discharge 
of  his  duty,  and  a  reasonable  compensation 
for  his  services,  in  the  discretion  of  the  court. 
He  may,  under  the  direction  of  the  court, 
submit  any  controversy  arising  in  the  set- 
tlement of  demands  against  the  estate,  or  of 
debts  due  to  it,  to  the  determination  of  arbi- 
trators, to  be  chosen  by  him  and  the  other 
party  to  the  controversy,  and  may,  under 
such  direction,  compound  and  settle  any  such  . 
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controversy  by  agreement  with  the  other 
party,  as  he  thinks  proper  and  most  for  the 
interest  of  the  creditors. 

Sec.  18.  And  be  it  further  enacted,  That 
the  court,  after  due  notice  and  hearing,  may 
remove  an  assignee  for  any  cause  which,  in 
the  judgment  of  the  court,  renders  such  re- 
moval necessary  or  expedient.  At  a  meet- 
ing called  by  order  of  the  court  in  its  discre- 
tion for  the  purpose,  or  which  shall  be  called 
upon  the  application  of  a  majority  of  the 
creditors  in  number  and  value,  the  creditors 
may,  with  consent  of  the  court,  remove  any 
assignee  by  such  a  vote  as  is  hereinbefore 
provided  for  the  choice  of  assignee.  An  as- 
signee may,  with  the  consent  of  the  judge, 
resign  his  trust  and  be  discharged  therefrom. 
Vacancies  caused  by  death  or  otherwise  in 
the  office  of  assignee  may  be  filled  by  appoint- 
ment of  the  court,  or,  at  its  discretion,  by  an 
election  by  the  creditors,  in  the  manner  here- 
inbefore provided,  at  a  regtdar  meeting,  or  at 
a  meeting  called  for  the  purpose,  with  such 
notice  thereof  in  writing  to  all  known  cred- 
itors, and  by  such  person  as  the  court  shall 
direct.  The  resignation  or  removal  of  an  as- 
signee shall  in  no  way  release  him  from  per- 
forming all  things  requisite  on  his  part  for 
the  proper  closing  up  of  his  trust  and  the 
transmission  thereof  to  his  successors,  nor 
shall  it  affect  the  liability  of  the  principal  or 
surety  on  the  bond  given  b}'  the  assignee. 
When,  by  death  or  otherwise,  the  number 
of  assignees  is  reduced,  the  estate  of  the 
debtor  not  lawfully  disposed  of  shall  vest  in 
the  remaining  assignee  or  assignees,  and  the 
persons  selected  to  fill  vacancies,  if  any, 
with  the  same  powers  and  duties  relative 
thereto  as  if  they  were  originally  chosen. 
Any  former  assignee,  his  executors  or  ad- 
ministrators, upon  request,  and  at  the  ex- 
pense of  the  estate,  shall  make  and  execute 
to  the  new  assignee  all  deeds,  conveyances, 
and  assurances,  and  do  all  other  lawful  acts 
requisite  to  enable  him  to  recover  and  receive 
all  the  estate.  And  the  court  may  make  all 
orders  which  it  may  deem  expedient  to  se- 
cure the  proper  fulfillment  of  the  duties  of 
any  former  assignee,  and  the  rights  and  in- 
terests of  all  persons  interested  in  the  estate. 
No  person  who  has  received  any  preference 
contrary  to  the  provisions  of  this  act  shall 
vote  for  or  be  eligible  as  assignee ;  but  no 
title  to  property,  real  or  personal,  sold,  trans- 


ferred, or  conveyed  hy  an  assignee,  shall  be 
afiected  or  impaired  by  reason  of  his  ineligi- 
bility. An  assignee  refusing  or  unreasonably 
neglecting  to  execute  an  instrument  when 
lawfully  required  by  the  court,  or  disobey- 
ing a  lawful  order  or  decree  of  the  court  in 
the  premises,  may  be  punished  as  for  a  con- 
tempt of  court. 

Sec.  19.  And  he  it  furtluir  enacted,  That 
all  debts  due  and  payable  from  the  bank- 
rupt at  the  time  of  the  adjudication  of  bank- 
ruptcy, and  all  debts  then  existing  but  not 
payable  until  a  future  day,  a  rebate  of  inter- 
est being  made  when  no  interest  is  payable 
by  the  terms  of  the  contract,  may  be  proved 
against  the  estate  of  the  bankrupt.  All  de- 
mands against  the  bankrupt  for  or  on  ac- 
count of  any  goods  or  chattels  wrongfully 
taken,  converted,  or  withheld  by  him,  may 
be  proved  and  allowed  as  debts  to  the  amount 
of  the  value  of  the  property  so  taken  or 
withheld,  with  interest.  If  the  bankrupt 
shall  be  bound  as  drawer,  indorser,  surety, 
bail,  or  guarantor  upon  any  bill,  bond,  note, 
or  any  other  specialty  or  contract,  or  for 
any  debt  of  another  person,  and  his  liability 
shall  not  have  become  absolute  until  after 
the  adjudication  of  bankruptcy,  the  creditor 
may  prove  the  same  after  such  liability  shall 
have  become  fixed,  and  before  the  final  divi- 
dend shall  have  been  declared.  In  all  cases 
of  contingent  debts  and  contingent  liabilities 
contracted  by  the  bankrupt,  and  not  herein 
otherwise  provided  for,  the  creditor  may 
make  claim  therefor,  and  have  his  claim  al- 
lowed, with  the  right  to  share  in  the  divi- 
dends, if  the  contingency  shall  happen  be- 
fore the  order  for  the  final  dividend ;  or  he 
may  at  any  time  apply  to  the  court  to  have 
the  present  value  of  the  debt  or  liability  as- 
certained and  liquidated,  which  shall  then 
be  done  in  such  manner  as  the  court  shall 
order,  and  he  shall  be  allowed  to  prove  for 
the  amount  so  ascertained.  Any  person  lia- 
ble as  bail,  surety,  guarantor,  or  otherwise 
for  the  bankrupt,  who  shall  have  paid  the 
debt  or  any  part  thereof  in  discharge  of  the 
whole,  shall  be  entitled  to  prove  such  debt, 
or  to  stand  in  the  place  of  the  creditor  if  he 
shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the 
proceedings  in  bankruptcy  were  commenced. 
And  any  person  so  liable  for  the  bankrupt, 
and  who  has  not  paid  the  whole  of  said 
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debt,  but  is  still  liable  for  the  same  or  any 
part  thereof,  may,  if  the  creditor  shall  fail 
or  omit  to  prove  such  debt,  prove  the  same, 
either  in  the  name  of  the  creditor  or  other- 
wise, as  may  be  provided  by  the  rules,  aud 
subject  to  such  regulations  and  limitations 
as  may  be  established  by  such  rules.  Where 
the  bankrupt  is  liable  to  pay  rent,  or  other 
debt  falling  due  at  fixed  and  stated  periods, 
the  creditor  may  prove  for  a  proportionate 
part  thereof  up  to  the  time  of  the  bankrupt- 
cy, as  if  the  same  grew  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  peri- 
ods. If  any  bankrupt  shall  be  liable  for  un- 
liquidated damages  arising  out  of  any  con- 
tract or  promise,  or  on  account  of  any  goods 
or  chattels  wrongfully  taken,  converted  or 
withheld,  the  court  may  cause  such  damages 
to  be  assessed  in  such  mode  as  it  may  deem 
best,  and  the  sum  so  assessed  may  be  proved 
against  the  estate.  No  debts  other  than 
those  above  specified  shall  be  proved  or  al- 
lowed against  the  estate. 

Sec.  20.  And  he  it  further  enacted,  That 
in  all  cases  of  mutual  debts  or  mutual  cred- 
its between  the  parties,  the  account  between 
them  shall  be  stated,  and  one  debt  set  off 
against  the  other,  and  the  balance  only  shall 
be  allowed  or  paid,  but  no  set-off  shall  be 
allowed  of  a  claim  in  its  nature  not  provable 
against  the  estate :  provided,  that  no  set-off 
shall  be  allowed  in  favor  of  any  debtor  to 
the  bankrupt  of  a  claim  purchased  by  or 
transferred  to  him  after  the  filing  of  the  pe- 
tition. When  a  creditor  has  a  mortgage  or 
pledge  of  real  or  personal  property  of  the 
bankrupt,  or  a  lien  thereon  for  securing  the 
payment  of  a  debt  owing  to  him  from  the 
bankrupt,  he  shall  be  admitted  as  a  creditor 
only  for  the  balance  of  the  debt  after  deduct- 
ing the  value  of  such  property,  to  be  ascer- 
tained by  agreement  between  him  and  the 
assignee,  or  by  a  sale  thereof,  to  be  made  in 
such  manner  as  the  court  shall  direct;  or 
the  creditor  may  release  or  convey  his  claim 
to  the  assignee  upon  such  property,  and  be 
admitted  to  prove  his  whole  debt.  If  the 
value  of  the  property  exceeds  the  sum  for 
which  it  is  so  held  as  security,  the  assignee 
may  release  to  the  creditor  the  bankrupt's 
right  of  redemption  therein  on  receiving  such 
excess,  or  he  may  sell  the  property,  subject 
to  the  claim  of  the  creditor  thereon ;  and  in 
either  case  the  assignee  aud  creditor,  respect- 
ively, shall  execute  all  deeds  and  writings 


necessary  or  proper  to  consummate  the  trans- 
action. If  the  property  is  not  so  sold  or 
released  and  delivered  up,  the  creditor  shall 
not  be  allowed  to  prove  any  part  of  his  debt. 

Seq.  21.  And  be  it  further  enacted,  That 
no  creditor  proving  his  debt  or  claim  shall 
be  allowed  to  maintain  any  suit  at  law  or 
in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt,  and  all 
proceedings  already  commenced,  or  unsatis- 
fied judgments  already  obtained  thereon, 
shall  be  deemed  to  be  discharged  and  sur- 
rendered thereby;  and  no  creditor  whose 
debt  is  provable  under  this  act  shall  be  al- 
lowed to  prosecute  to  final  judgmenl;,  any 
suit  at  law  or  in  equity  therefor  against  the 
bankrupt,  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined  ;  and 
any  such  suit  or  proceedings  shall,  upon  the 
application  of  the  bankrupt,  be  stayed  to 
await  the  determination  of  the  court  in  bank- 
ruptcy on  the  question  of  the  discharge, 
provided  there  be  no  unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge ;  and  provided  also,  that 
if  the  amount  due  the  creditor  is  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankrupt- 
cy, may  proceed  to  judgment  for  the  pur- 
pose of  ascertaining  the  amount  due,  which 
amount  may  be  proved  in  bankruptcy,  but 
execution  shall  be  stayed  as  aforesaid.  If 
any  bankrupt  shall,  at  the  time  of  adjudica- 
tion, be  liable  upon  any  bill  of  exchange, 
promissory  note,  or  other  obligation  in  re- 
spect of  distinct  contracts  as  a  member  of 
two  or  more  firms  carrying  on  separate  and 
distinct  trades,  and  having  distinct  estates 
to  be  wound  up  in  bankruptcy,  or  as  a  sole 
trader,  and  also  as  a  member  of  a  firm,  the 
'circumstance  that  such  firms  are  in  whole 
or  in  part  composed  of  the  same  individuals, 
or  that  the  sole  contractor  is  also  one  of  the 
joint  contractors,  shall  not  prevent  proof 
and  receipt  of  dividend  in  respect  of  such 
distinct  contracts  against  the  estates  re- 
spectively liable  upon  such  contracts. 

Sec.  22.  And  be  it  further  enacted.  That 
all  proofs  of  debts  against  the  estate  of  the 
bankrupt,  by  or  in  behalf  of  creditors  re- 
siding within  the  judicial  district  where  the 
proceedings  in  bankruptcy  are  pending,  shall 
be  made  before  one  of  the  registers  of  the 
court  in  said  district,  and  by  or  in  behalf  of 
non-resident  debtors  before  any  register  in 
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bankruptcy  in  the  judicial  districts  where 
such  creditors,  or  either  of  them,  reside,  or 
before  any  commissioner  of  the  circuit  court 
authorized  to  administer  oaths  in  any  dis- 
trict. To  entitle  a  claimant  against  the 
estate  of  a  bankrupt  to  have  his  demand  al- 
lowed, it  must  be  verified  by  a  deposition 
in  writing  on  oath,  or  solemn  afBrmation, 
before  the  proper  register  or  commissioner, 
setting  forth  the  demand,  the  consideration 
thereof,  whether  any  and  what  securities 
are  held  therefor,  and  whether  any  and  what 
payments  have  been  made  thereon ;  that  the 
sum  claimed  is  justly  due  from  the  bankrupt 
to  the  claimant ;  that  the  claimant  has  not, 
nor  has  any  other  person  for  his  use,  received 
any  security  or  satisfaction  whatever  other 
than  that  by  him  set  forth ;  that  the  claim 
was  not  procured  for  the  purpose  of  influ- 
encing the  proceedings  under  this  act,  and 
that  no  bargain  or  agreement,  express  or  im- 
plied, has  been  made  or  entered  into,  by  or 
on  behalf  of  such  creditor,  to  sell,  transfer, 
or  dispose  of  the  said  claim,  or  any  part 
thereof,  against  such  bankrupt,  or  take  or 
receive,  directly  or  indirectly,  any  money, 
property,  or  consideration  whatever,  where- 
by the  vote  of  such  creditor  or  assignee,  or 
any  action  on  the  part  of  such  creditor  or 
any  other  person  in  the  proceedings  under 
this  act,  is  or  shall  be  in  any  way  affected,  in- 
fluenced, or  controlled,  and  no  claim  shall  be 
allowed  unless  all  the  statements  set  forth  in 
such  deposition  shall  appear  to  be  true.  Such 
oath,  or  solemn  affirmation,  shall  be  made  by 
the  claimant  testifying  of  his  own  know- 
ledge, unless  he  is  absent  from  the  United 
States,  or  prevented  by  some  other  good 
cause  from  testifying,  in  which  cases  the 
demand  may  be  verified  in  like  manner  by 
the  attorney  or  authorized  agent  of  the' 
claimant  testifying  to  the  best  of  his  know- 
ledge, information  and  belief,  and  setting 
forth  his  means  of  knowledge,  or,  if  in  a 
foreign  country,  the  oath  of  the  creditor 
may  be  taken  before  any  minister,  consul  or 
vice-consul  of  the  United  States ;  and  the 
court  may,  if  it  shall  see  fit,  require  or  re- 
ceive further  pertinent  evidence  either  for  or 
against  the  admission  of  the  claim.  Cor- 
porations may  verify  their  claims  by  the 
oath  or  solemn  affirmation  of  their  president, 
cashier  or  treasurer.  If  the  proof  is  satis- 
factory to  the  register  or  commissioner,  it 
shall  be  signed  by  the  deponent  and  deliv- 


ered or  sent  by  mail  to  the  assignee,  who 
shall  examine  the  same  and  compare  it  with 
the  books  and  accounts  of  the  bankrupt, 
and  shall  register  in  a  book  to  be  kept  by 
him  for  that  purpose,  the  names  of  creditors 
who  have  proved  their  claims,  in  the  order 
in  which  such  proof  is  received,  stating  the 
time  of  receipt  of  such  proof,  and  the  amount 
and  nature  of  the  debts,  which  books  shall 
be  open  to  the  inspection  of  all  the  creditors. 
The  court  may,  on  the  application  of  the 
assignee,  or  of  the  bankrupt,  or  without  any 
application,  examine  upon  oath  the  bank- 
rupt, or  any  person  tendering  or  who  has 
made  proof  of  claims,  and  may  summon 
any  person  capable  of  giving  evidence  con- 
cerning such  proof,  or  concerning  the  debt 
sought  to  be  proved,  and  shall  reject  all 
claims  not  duly  proved,  or  where  the  proof 
shows  the  claim  to  be  founded  in  fraud,  ille- 
gality or  mistake. 

Sec.  23.  And  he  it  further  enacted.  That 
when  a  claim  is  presented  for  proof  before 
the  election  of  the  assignee,  and  the  judge 
entertains  doubts  of  its  validity,  or  of  the 
right  of  the  creditor  to  prove  it,  and  is  of 
opinion  that  such  validity  or  right  ought  to 
be  investigated  by  the  assignee,  he  may 
postpone  the  proof  of  the  claim  until  the 
assignee  is  chosen.  Any  person,  who,  after 
the  approval  of  this  act,  shall  have  accepted 
any  preference,  having  reasonable  cause  to 
believe  that  the  same  was  made  or  given  by 
the  debtor  contrary  to  any  provision  of  this 
act,  shall  not  prove  the  debt  or  claim  on  ac- 
count of  which  the  preference  was  made  or 
given,  nor  shall  he  receive  any  dividend 
therefrom  until  he  shall  first  have  surren- 
dered to  the  assignee  all  property,  money, 
benefit  or  advantage  received  by  him  under 
such  preference.  The  court  shall  allow  all 
debts  duly  proved,  and  shall  cause  a  list 
thereof  to  be  made  and  certified  by  one  of 
the  registers ;  and  any  creditor  may  act  at 
all  meetings  by  his  duly  constituted  attor- 
ney the  same  as  though  personally  present. 

Sbo.  24.  And  be  it  further  enacted,  That 
a  supposed  creditor  who  takes  an  appeal  to 
the  circuit  court  from  the  decision  of  the 
district  court,  rejecting  his  claim  in  whole 
or  in  part,  shall,  upon  entering  his  appeal  in 
the  circuit  court,  file  in  the  clerk's  office 
a  statement  in  writing  of  his  claim,  setting 
forth  the  same  substantially,  as  in  a  declara- 
tion for  the  same  cause  of  action  at  law,  and 
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the  assignee  shall  plead  or  answer  thereto  in 
like  manner,  and  like  proceedings  Rhall 
thereupon  be  had  in  the  pleadings,  trial  and 
determination  of  the  cause  as  in  an  action 
at  law,  commenced  and  prosecuted  in  the 
usual  manner  in  the  courts  of  the  United 
States,  except  that  no  execution  shall  be 
awarded  against  the  assignee  for  the  amount 
of  a  debt  found  due  to  the  creditor.  The 
final  judgment  of  the  court  shall  be  conclu- 
sive, and  the  list  of  debts  shall,  if  neces- 
sary, be  altered  to  conform  thereto.  The 
party  prevailing  in  the  suit  shall  be  entitled 
to  costs  against  the  adverse  party,  to  be 
taxed  and  recovered  as  in  suits  at  law ;  if 
recovered  against  the  assignee,  they  shall  be 
allowed  out  of  the  estate.  A  bill  of  ex- 
change, promissory  note  or  other  instrument, 
used  in  evidence  upon  the  proof  of  a  claim, 
and  left  in  court  or  deposited  in  the  clerk's 
office,  may  be  delivered  by  the  register  or 
clerk  having  the  custody  thereof,  to  the 
person  who  used  it,  upon  his  filing  a  copy 
thereof,  attested  by  the  clerk  of  the  court, 
who  shall  indorse  upon  it  the  name  of  the 
party  against  whose  estate  it  has  been 
proved,  and  the  date  and  amount  of  any 
dividend  declared  thereon. 

Sbc.  25.  And  he  it  further  enacted,  That 
when  it  appears  to  the  satisfaction  of  the 
court  that  the  estate  of  the  debtor,  or  any 
part  thereof,  is  of  a  perishable  nature,  or 
liable  to  deteriorate  in  value,  the  court  may 
order  the  same  to  be  sold  in  such  manner  as 
may  be  deemed  most  expedient,  under  the 
discretion  of  the  messenger  or  assignee,  as 
the  case  may  be,  who  shall  hold  the  funds 
received  in  place  of  the  estate  disposed  of ; 
and  whenever  it  appears  to  the  satisfaction 
of  the  court  that  the  title  to  any  portion  of 
an  estate,  real  or  personal,  which  has  come 
into  possession  of  the  assignee,  or  which  is 
claimed  by  him,  is  in  dispute,  the  court 
may,  upon  the  petition  of  the  assignee,  and 
after  such  notice  to  the  claimant,  his  agent 
or  attorney,  as  the  court  shall  deem  reason- 
able, order  it  to  be  sold,  under  the  direction 
of  the  assignee,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  estate  disposed  of; 
and  the  proceeds  of  the  sale  shall  be  con- 
sidered the  measure  of  the  value  of  the  prop- 
erty in  any  suit  or  controversy  between  the 
parties  in  any  courts.  But  this  provision 
shall  not  prevent  the  recovery  of  the  prop- 
erty from  the  possession  of  the  assignee  by 
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any  proper  action  commenced  at  any  time 
before  the  court  orders  the  sale. 

Sbo.  26.  And  he  it  further  enacted.  That 
the  court  may,  on  the  application  of  the 
assignee  in  bankruptcy,  or  of  any  creditor, 
or  without  any  application,  at  all  times  re- 
quire the  bankrupt,  upon  reasonable  notice, 
to  attend  and  submit  to  an  examination  on 
oath  upon  all  matters  relating  to  the  dis- 
posal or  condition  of  his  property,  to  his 
trade  and  dealings  with  others,  and  his  ac- 
counts concerning  the  same,  to  all  debts  due 
to  or  claimed  from  him,  and  to  all  other 
matters  concerning  his  property  and  estate, 
and  the  due  settlement  thereof  according  to 
law,  which  examination  shall  be  in  writing, 
and  shall  be  signed  by  the  bankrupt,  and  be 
filed  with  the  other  proceedings  ;  and  the 
court  may,  in  like  manner,  require  the  at- 
tendance of  any  other  person  as  a  witness, 
and  if  such  person  shall  fail  to  attend,  on 
being  summoned  thereto,  the  court  may 
compel  his  attendance  by  warrant  directed 
to  the  marshal,  commanding  him  to  arrest 
such  person  and  bring  him  forthwith  before 
the  court,  or  before  a  register  in  bankruptcy, 
for  examination  as  such  witness.  If  the 
bankrupt  is  imprisoned,  absent,  or  disabled 
from  attendance,  the  court  may  order  him 
to  be  produced  by  the  jailor,  or  any  officer 
in  whose  custody  he  may  be,  or  may  direct 
the  examination  to  be  had,  taken  and  certi- 
fied at  such  time  and  place  and  in  such 
manner  as  the  court  may  deem  proper,  and 
with  like  effect  as  if  such  examination  had 
been  in  court.  The  bankrupt  shall  at  all 
times,  until  his  discharge,  be  subject  to  the 
order  of  the  court,  and  shall,  at  the  ex- 
pense of  the  estate,  execute  all  proper  writ- 
ings and  instruments,  and  do  and  perform 
all  acts  required  by  the  court  touching  the 
assigned  property  or  estate,  and  to  enable 
the  assignee  to  demand,  recover  and  receive 
all  the  property  and  estate  assigned,  wherever 
situated  ;  and  for  neglect  or  refusal  to 
obey  any  order  of  the  court,  such  bankrupt 
may  be  committed  and  punished  as  for  a 
contempt  of  court.  If  the  bankrupt  is  with- 
out the  district,  and  unable  to  return  and 
personally  attend  at  any  of  the  times  or  do 
any  of  the  acts  which  may  be  specified  or 
required  pursuant  to  this  section,  and  if  it 
appears  that  such  absence  was  not  caused  by 
wiliul  default,  and  if,  as  soon  as  may  be 
after  the  removal  of  such  impediment,  he  of- 
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fers  to  attend  and  submit  to  the  order  of  the 
court  in  all  respects,  he  shall  be  permitted 
to  do  so,  with  like  effect  as  if  he  had  not 
been  in  default.  He  shall  also  be  at  liberty, 
from  time  to  time,  upon  oath  to  amend  and 
correct  his  schedule  of  creditors  and  prop- 
erty, so  that  the  same  shall  conform  to  the 
facts.  Tor  good  cause  shown,  the  wife  of 
my  bankrupt  may  be  required  to  attend  be- 
fore the  court,  to  the  end  that  she  may  be 
sxamined  as  a  witness ;  and  if  such  wife  do 
sot  attend  at  the  time  and  place  specified  in 
the  order,  the  bankrupt  shall  not  be  en- 
titled to  a  discharge  unless  he  shall  prove  to 
the  satisfaction  of  the  court  that  he  was  un- 
able to  procure  the  attendance  of  his  wife. 
No  bankrupt  shall  be  liable  to  arrest  during 
the  pendency  of  the  proceedings  in  bank- 
ruptcy in  any  civil  action,  unless  the  same 
is  founded  on  some  debt  or  claim  from  which 
his  discharge  or  bankruptcy  would  not  re- 
lease him. 

Seo.  27.  And  te  it  further  enacted,  That 
all  creditors  whose  debts  are  duly  proved 
and  allowed  shall  be  entitled  to  share  in  the 
bankrupt's  property  and  estate  pro  rata, 
without  any  priority  or  preference  whatever, 
except  that  wages  due  from  him  to  any 
operative,  or  clerk,  or  house-servant,  to  an 
amount  not  exceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preced- 
ing the  adjudication  of  bankruptcy,  shall  be 
entitled  to  priority,  and  shall  be  first  paid 
in  full  :  provided,  that  any  debt  proved  by 
any  person  liable  as  bail,  surety,  guarantor, 
or  otherwise,  for  the  bankrupt,  shall  not  be 
paid  to  the  person  so  proving  the  same  until 
satisfactory  evidence  shall  be  produced  of  the 
payment  of  such  debt  by  such  person  so 
liable,  and  the  share  to  which  such  debt 
would  be  entitled  may  be  paid  into  court, 
or  otherwise  held  for  the  benefit  of  the 
party  entitled  thereto,  as  the  court  may 
direct.  At  the  expiration  of  three  months 
from  the  date  of  the  adjudication  of 
bankruptcy  in  any  case,  or  as  much  earlier 
as  the  court  may  direct,  the  court,  upon 
the  request  of  the  assignee,  shall  call  a 
general  meeting  of  the  creditors,  of  which 
due  notice  shall  be  given,  and  the  assignee 
shall  then  report,  and  exhibit  to  the  court 
and  to  the  creditorsjust  and  true  accounts 
of  all  his  receipts  and  payments,  verified  by 
his  oath,  and  he  shall  produce  and  file 
vouchers  for  all  payments  for  which  vouch- 


ers shall  be  required  by  any  rule  of  the 
court ;  he  shall  also  submit  the  schedule  of 
the  ,bankrupt's  creditors  and  property  as 
amended,  duly  verified  by  the  bankrupt,  and 
a  statement  of  the  whole  estate  of  the  bank- 
rupt as  then  ascertained,  of  the  property  re- 
covered and  of  the  property  outstanding, 
specifying  the  cause  of  i  ts  being  outstanding; 
also  what  debts  or  claims  are  yet  undeter- 
mined, and  stating  what  sum  remains  in  his 
hands.  At  such  meeting  the  majority  in 
value  of  the  creditors  present  shall  deteimine 
whether  any  and  what  part  of  the  net  pro- 
ceeds of  the  estate,  after  deducting  and  re- 
taining a  sum  sufBcient  to  provide  for  all 
undetermined  claims,'  which  by  reason  of 
the  distant  residence  of  the  creditor,  or  for 
other  sufBcient  reason,  have  not  been  proved, 
and  for  other  expenses  and  contingencies, 
shall  be  divided  among  the  creditors;  but 
unless  at  least  one  half  in  value  of  the  credi- 
tors shall  attend  such  meeting  either  in  per- 
son or  by  attorney,  it  shall  be  the  duty  of 
the  assignee  so  to  determine.  In  case  a 
dividend  is  ordered,  the  register  shall,  with- 
in ten  days  after  such  meeting,  prepare  a 
list  of  creditors  entitled  to  dividend,  ana 
shall  calculate  and  set  opposite  to  the  name 
of  each  creditor  who  has  proved  his  claim 
the  dividend  to  which  he  is  entitled  out  of 
the  net  proceeds  of  the  estate  set  apart  for 
dividend,  and  shall  forward  by  mail  to 
every  creditor  a  statement  of  the  dividend 
to  which  he  is  entitled,  and  such  creditor 
shall  be  paid  by  the  assignee  in  such  manner 
as  the  court  may  direct. 

Sec.  28.  And  be  it  further  enacted,  That 
the  like  proceedings  shall  be  had  at  the  ex- 
piration of  the  next  three  months,  or  earlier, 
if  practicable,  and  a  third  meeting  of  credi- 
tors shall  then  be  called  by  the  court,  and  a 
final  dividend  then  declared,  unless  any 
action  at  law  or  suit  in  equity  be  pending, 
or  unless  some  other  estate  or  effects  of  the 
debtor  afterward  come  to  the  hands  of  the 
assignee,  in  which  case  the  assignee  shall,  as 
soon  as  may  be,  convert  such  estate  or 
effects  into  money  ;  and  within  two  months 
after  the  same  shall  be  so  converted,  the 
same  shall  be  divided  in  manner  aforesaid. 
Further  dividends  shall  be  made  in  like 
manner  as  often  as  occasion  requires ;  and 
after  the  third  meeting  of  creditors  no  further 
meeting  shall  be  called,  unless  ordered  by  the 
court.     If  at  any  time  there  shall  be  in  the 
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hands  of  the  assignee  any  outstanding  debts 
or  other  property,  due  or  belonging  to  the 
estate,  which  cannot  be  collected  and  re- 
ceived by  the  assignee  without  unreason- 
able or  inconvenient  delay  or  expense,  the 
assignee  may,  under  the  direction  of  the 
court,  sell  and  assign  such  debts  or  other 
property  in  such  manner  as  the  court  shall 
order.  No  dividend  already  declared  shall 
be  disturbed  by  reason  of  debts  being  sub- 
sequently proved ;  but  the  creditors  proving 
such  debts  shall  be  entitled  to  a  dividend 
equal  to  those  already  received  by  the  other 
creditors  before  any  further  payment  is 
made  to  the  latter.  Preparatory  to  the 
final  dividend,  the  assignee  shall  submit  his 
account  to  the  court  and  file  the  same,  and 
give  notice  to  the  creditors  of  such  filing, 
and  shall  also  give  notice  that  he  will  apply 
for  a  settlement  of  his  account,  and  for  a  dis- 
charge from  all  liability  as  assignee,  at  a 
time  to  be  specified  in  such  notice,  and  at 
such  time  the  court  shall  audit  and  pass  the 
accounts  of  the  assignee,  and  such  assignee 
shall,  if  required  by  the  court,  be  examined 
as  to  the  truth  of  such  account,  and  if  found 
correct,  he  shall  thereby  be  discharged  from 
all  liability  as  assignee  to  any  creditor  of 
the  bankrupt.  The  court  shall  thereupon 
order  a  dividend  of  the  estate  and  effects,  or 
of  such  part  thereof  as  it  sees  fit,  among 
such  of  the  creditors  as  have  proved  their 
claims,  in  proportion  to  the  respective 
amount  of  their  said  debts.  In  addition  to  all 
expenses  necessarily  incurred  by  him  in  the 
execution  of  his  trust,  in  any  case,  the  as- 
signee shall  be  entitled  to  an  allowance  for 
his  services  in  such  case,  on  all  moneys  re- 
ceived and  paid  out  by  him  therein,  for  any 
sum  not  exceeding  one  thousand  dollars, 
five  per  centum  thereon ;  for  any  larger  sum 
not  exceeding  five  thousand  dollars,  two 
and.  a  half  per  centum  on  the  excess  over 
one  thousand  dollars;  and  for  any  larger 
sum,  one  per  centum  on  the  excess  over  five 
thousand  dollars ;  and  if,  at  any  time,  there 
shall  not  be  in  his  hands  a  sufficient  amount 
of  money  to  defray  the  necessary  expenses 
required  for  the  further  execution  of  his 
trust,  he  shall  not  be  obliged  to  proceed 
therein  until  the  necessary  funds  are  ad- 
vanced or  satisfactorily  secured  to  him  If 
by  accident,  mistake,  or  other  cause,  with- 
out fault  of  the  assignee,  either  or  both  of 
the  said  second  and  third  meetings  should 


not  be  held  within  the  times  limited,  the 
court  may,  upon  motion  of  an  interested 
party,  order  such  meetings,  with  like  effect 
as  to  the  validity  of  the  proceedings  as  if 
the  meeting  had  been  duly  held.  In  the  or- 
der for  a  dividend  under  this  section,  the 
following  claims  shall  be  entitled  to  prior- 
ity or  preference,  and  to  be  first  paid  in  full 
in  the  following  order  : 

1st.  The  fees,  costs,  and  expenses  of  suits, 
and  the  several  proceedings  in  bankruptcy 
under  this  act,  and  for  the  custody  of  prop- 
erty, as  herein  provided. 

2d.  All  debts  due  to  the  United  States, 
and  all  taxes  and  assessments  under  the 
laws  thereof. 

3d.  All  debts  due  to  the  state  in  which 
the  proceedings  in  bankruptcy  are  pending, 
and  all  taxes  and  assessments  made  under 
the  laws  of  such  state. 

4th.  Wages  due  to  any  operative,  clerk, 
or  house-servant  to  an  amount  not  exceed- 
ing fifty  dollars,  for  labor  performed  within 
six  months  next  preceding  the  first  publi- 
cation of  the  notice  of  proceedings  in  bank- 
ruptcy. 

5th.  All  debts  due  to  any  persons  who, 
by  the  laws  of  the  United  States,  are  or  may 
be  entitled  to  a  priority  or  preference,  in 
like  manner  as  if  this  act  had  not  been 
passed:  always  provided,  that  nothing  con- 
tained in  this  act  shall  interfere  with  the 
assessment  and  collection  of  taxes  by  the 
authority  of  the  United  States  or  any  state. 

Sec.  29.  And  he  it  further  enacted. 
That  at  any  time  after  the  expiration  of  six 
months  fiom  the  adjudication  of  bankruptcy, 
or  if  no  debts  had  been  proved  against  the 
bankrupt,  or  if  no  assets  have  come  to  the 
hands  of  the  assignee,  at  any  time  after  the 
expiration  of  sixty  days,  and  within  one 
year  from  the  adjudication  of  bankruptcy, 
the  bankrupt  may  apply  to  the  court  for  a 
discharge  from  his  debts,  and  the  court  shall 
thereupon  order  notice  to  be  given  by  mail 
to  all  the  creditors  who  have  proved  their 
debts,  and  by  publication  at  least  once  a 
week  in  such  newspapers  as  the  court  shall 
designate,  due  regard  being  had  to  the  gene- 
ral circulation  of  the  same  in  the  district, 
or  in  that  portion  of  the  district  in  which 
the  bankrupt  and  his  creditors  shall  reside, 
to  appear  on  a  day  appointed  for  that  pur- 
pose, and  show  cause  why  a  discharge  should 
not  be  gr£|.nted  to  the  bankrupt.     No  dis- 
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charge  shall  be  granted,  or,  if  granted,  be 
Talid,  if  the  bankrupt  has  wilfully  sworn 
falsely  in  his  affidavit  annexed  to  his  petition, 
schedule,  or  inventory,  or  upon  any  exam- 
ination in  the  course  of  the  proceedings  in 
bankruptcy  in  relation  to  any  material  fact 
concerning  his  estate  or  his  debts,  or  to  any 
other  material  fact ;  or  if  he  has  concealed 
any  part  of  his  estate  or  his  effects,  sr  any 
books  or  writings  relating  thereto,  or  if  he 
has  been  guilty  of  any  fraud  or  negligence 
in  the  care,  custody,  or  delivery  to  the  as- 
signee of  the  property  belonging  to  him  at 
the  time  of  the  presentation  of  his  petition 
and  inventory,  excepting  such  property  as 
he  is  permitted  to  retain  under  the  provis- 
ions of  this  act,  or  if  he  has  caused,  permit- 
ted, or  suffered  any  loss,  waste,  or  destruc- 
tion thereof;  or  if,  within  four  months  be- 
fore the  commencement  of  such  proceedings, 
he  has  procured  his  lands,  goods,  money, 
or  chattels  to  be  attached,  sequestered,  or 
seized  on  execution ;  or  if,  since  the  pas- 
sage of  this  act,  he  has  destroyed,  muti- 
lated, altered,  or  falsiQed  any  of  his  books, 
documents,  papers,  writings,  or  securities, 
or  has  made  or  been  privy  to  the  making  of 
any  false  or  fraudulent  entry  in  any  book  of 
account  or  other  document,  with  intent  to 
defraud  his  creditors ;  or  has  removed  or 
caused  to  be  removed  any  part  of  his  prop- 
erty from  the  district,  with  intent  to  defraud 
his  creditors ;  or  if  he  has  given  any  fraudu- 
lent preference  contrary  to  the  provisions  of 
this  act,  or  made  any  fraudulent  payment, 
gift,  transfer,  conveyance,  or  assignment  of 
any  part  of  his  property,  or  has  lost  any 
part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his  estate ;  or 
if,  having  knowledge  that  any  person  has 
proved  such  false  and  fictitious  debt,  he  has 
not  disclosed  the  same  to  his  assignee  within 
one  month  after  such  knowledge  ;  or  if,  be- 
ing a  merchant  or  tradesipan  he  has  not, 
subsequently  to  the  passage  of  this  act,  kept 
proper  books  of  account ;  or  if  he,  or  any 
person  in  his  bahalf,  has  procured  the  as- 
sent of  any  creditor  to  the  discharge,  or  in- 
fluenced the  action  of  any  creditor  at  any 
stage  of  the  proceedings,  by  any  pecuniary 
considera,tion  or  obligation  ;  or  if  he  has,  in 
contemplation  of  becoming  bankrupt,  made 
any  pledge,  payment,  transfer,  assignment 
or  conveyance  of  any  part  of  his  property, 
directly  or  indirectly,  absolutely  or  condi- 


tionally, for  the  purpose  of  preferring  any 
creditor  or  person  having  a  claim  against 
him,  or  who  is  or  may  be  under  liability  for 
him,  or  for  the  purpose  of  preventing  the 
property  from  coming  into  the  hands  of  the 
assignee,  or  of  being  distributed  under  this 
act  in  satisfaction  of  his  debts  ;  or  if  he  has 
been  convicted  of  any  misdemeanor  under 
this  act,  or  has-been  guilty  of  any  fraud 
whatever  contrary  to  the  true  intent  of  this 
act ;  and  before  any  discharge  is  granted, 
the  bankrupt  shall  take  and  subscribe  an 
oath  to  the  effect  that  he  has  not  done ,  suf- 
fered, or  been  privy  to  any  act,  matter,  or 
thing  specified  in  this  act  as  a  ground  for 
withholding  such  discharge,  or  as  invalida- 
ting such  discharge  if  granted. 

Sec.  30.  And  be  it  further  enacted,  That 
no  person  who  shall  have  been  discharged 
under  this  act,  and  shall  afterwards  become 
bankrupt,  on  his  own  application  shall  be 
again  entitled  to  a  discharge  whose  estate  is 
insufBcient  to  pay  seventy  per  centum  of  the 
debts  proved  against  it,  unless  the  assent  in 
writing  of  three-fourths  in  value  of  his  credi- 
tors who  have  proved  their  claims,  is  filed 
at  or  before  the  time  of  application  for  dis- 
charge ;  but  a  bankrupt  who  shall  prove  to 
the  satisfaction  of  the  court  that  he  has 
paid  all  the  debts  owing  by  him  at  the  time 
of  any  previous  bankruptcy,  or  who  lias 
been  voluntarily  released  therefrom  by  his 
creditors,  shall  be  entitled  to  a  discharge  in 
the  same  manner  and  with  the  same  efiect 
as  if  he  had  not  previously  been  bankrupt. 

Sec.  31.  And  be  it  further  enacted,  That 
any  creditor  opposing  the  discharge  of  any 
bankrupt  may  file  a  specification  in  writing 
of  the  grounds  of  his  opposition,  and  the 
court  may,  in  its  discretion,  order  any  ques- 
tion of  fact  so  presented  to  be  tried  at  a 
stated  session  of  the  district  court. 

Sec.  32.  And  be  it  further  enacted.  That 
if  it  shall  appear  to  the  court  that  the  bank- 
rupt has  in  all  things  conformed  to  his  duty 
under  this  act,  and  that  he  is  entitled,  under 
the  provisions  thereof  to  receive  a  discharge, 
the  court  shall  grant  him  a  discharge  from 
all  his  debts  except  as  hereinafter  provided, 
and  shall  give  him  a  certificate  thereof  un- 
der the  seal  of  the  court,  in  substance  as 
follows  : 

District  Court  of  the  United  States.  Dis- 
trict of  .  Whereas  has  been 
duly  adjudged  a  bankrupt  under  the  act  of 
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congress  establishing  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,  and  ap- 
pears to  have  conformed  to  all  the  require- 
ments of  law  in  that  behalf, ,  it  is  therefore 
ordered  by  the  court  that  said  be  for- 

ever discliarged  from  all  debts  and  claims  which 
by  said  act  are  made  provable  gainst  his  es- 
tate and  which  existed  on  the  day  of 

,  on  which  day  the  petition  for  adju- 
dication was  filed  by  (or  against  him  ;  excepts 
ing  such  debts,  if  any  as  are  by  said  act 
excepted  from  the  operation  of  a  discharge  in 
banliruptcy.  Given  under  my  hand,  and  the 
seal  of  the  court,  at  ,  in  the  said  dis- 

trict, this  day  of  A.   D. 

(Seal.)  ,  Judge. 

Sec.  33.  And  he  it  further  enacted,  That 
no  debt  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,  or  by  his  defalcation 
as  a  public  officer,  or  while  acting  in  any 
fiduciary  character,  shall  be  discharged  under 
this  act ;  but  the  debt  may  be  proved,  and 
the  dividend  thereon  shall  be  a  payment  on 
account  of  said  debt ;  and  no  discharge 
granted  under  this  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the 
same  debt  for  or  with  the  bankrupt,  either 
as  partner,  joint  contractor,  indorser,  surety, 
or  otherwise.  And  in  all  proceedings  in 
bankruptcy  commenced  after  one  year  from 
the  time  this  act  shall  go  into  operation,  on 
discharge  shall  be  granted  to  a  debtor  whose 
assets  do  not  pay  fifty  per  centum  of  the 
claims  against  his  estate,  unless  the  assent 
in  writing  of  a  majority  in  number  and  value 
of  his  creditors  who  have  proved  their  claims 
is  filed  in  the  case  at  or  before  the  time  of 
application  for  discharge. 

[Be  it  enacted  by  the  Senate  and  House 
of  Representatives  in  Congress  assembled. 
That  the  provisions  of  the  second  clause  of 
the  thirty-third  section  of  said  act  shall  not 
apply  to  cases  of  proceedings  in  bankruptcy 
commended  prior  to  the  first  day  ofJanuaiy, 
1869,  and  the  time  dwing  which  the  opera- 
tion of  the  provision  of  said  clause  is  post- 
poned, sh(dl  le  extended  until  the  said  first 
day  of  January,  1869 ;  and  said  clause  is 
amended  so  as  to  read  as  follows :  In  all 
proceedings  in  bankruptcy  commenced  after 
January,  1869,  no  discharge  shall  he  granted 
to  a  debtor  whose  assets  shall  not  he  equal  to 
or  pay  fifty  per  centum  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  he  lia- 
ble as  the  principal  debtor,  unless  the  assent 


in  writing  of  a  majority  in  number  and  value 
of  his  creditors  to  whom  he  shall  have  become 
liable  as  principal  debtor  and  who  shall  have 
proved  their  claims  be  filed  in  the  case  at  or 
before  the  time  of  the  hearing  of  the  applica- 
tion for  discharge.  Amendment  ,  approved 
July  25,  1868;] 

[Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  the 
provisions  of  the  second  clause  of  the  thirty- 
third  section  of  said  Act,  as  amended  by  the 
first  section  of  an  Act  in  amendment  there- 
of, approved  July  twenty-seven,  eighteen  hun- 
dred and  sixty-eight,  shall  not  apply  to  those 
debts  from  which  the  bankrupt  seeks  a  dis- 
charge which  were  contracted  prior  to  the  first 
day  of  January,  eighteen  hundred  and  sixty- 
nine. — Amendment,  appbovbd,  July  14, 
1870.] 

Sec.  34.  And  be  it  further  enacted.  That 
a  discharge  duly  granted  under  this  act  shall, 
with  the  exceptions  aforesaid,  release  the 
bankrupt  from  all  debts,  claims,  liabilities, 
and  demands  which  were  or  might  have 
been  proved  against  his  estate  in  bankrupt- 
cy, and  may  be  pleaded  by  a  simple  aver- 
ment that  on  the  day  of  its  date  such  dis- 
charge was  granted  to  him,  setting  the  same 
forth  in  hcec  verba,  as  a  full  and  complete 
bar  to  all  suits  brought  on  any  such  debts, 
claims,  liabilities,  or  demands,  and  the  cer- 
tificate shall  be  conclusive  evidence  in  favor 
of  such  bankrupt  of  the  fact  and  the  regular- 
ity of  such  discharge  :  always  provided,  th&t 
any  creditor  or  creditors  of  said  bankrupt, 
whose  debt  was  proved  or  provable  against, 
the  estate  in  bankruptcy,  who  shall  see  fit 
to  contest  the  validity  of  said  discharge  on 
the  ground  that  it  was  fraudulently  obtained, 
may,  at  any  time  within  two  years  after  the 
date  thereof,  apply  to  the  court  which  grant- 
ed it  to  set  aside  and  annul  the  same.  Said 
application  shall  be  in  writing,  shall  specify 
which,  in  particular,  of  the  several  acts  men- 
tioned in  section  twenty-nine  it  is  intended 
to  give  evidence  of  against  the  bankrupt, 
setting  forth  the  grounds  of  avoidance,  and 
no  evidence  shall  be  admitted  as  to  any  other 
of  the  said  acts ;  but  said  application  shall 
be  subject  to  amendment  at  the  discretion  of 
the  court.  The  court  shall  cause  reasonable 
notice  of  said  application  to  be  given  to  said 
bankrupt,  and  order  him  to  appear  and  an- 
swer the  same,  within  such  time  as  to  the 
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court  shall  seem  fit  and  proper.  If,  upon 
the  hearing  of  said  parties,  the  court  shall 
find  that  the  fraudulent  acts,  or  any  of  them 
set  forth  as  aforesaid  by  said  creditor  or 
creditors  against  the  bankrupt,  are  proved, 
and  that  said  creditor  or  creditors  had  no 
knowledge  of  the  same  until  after  the  grant- 
ing of  said  discharge,  judgment  shall  be 
given  in  favor  of  said  creditor  or  creditors, 
and  the  discharge  of  said  bankrupt  shall  be 
set  aside  and  annulled.  But  if  said  court 
shall  find  that  said  fraudulent  acts,  and  all 
of  them,  set  forth  as  aforesaid,  are  not 
proved,  or  that  they  were  known  to  said 
creditor  or  creditors  before  the  granting  of 
said  discharge,  then  judgment  shall  be  ren- 
dered in  favor  of  the  bankrupt,  and  the  va- 
lidity of  his  discharge  shall  not  be  affected 
by  said  proceedings. 

Sec.  35.  And  be  it  further  enacted.  That 
if  any  person,  being  insolvent,  or  in  contem- 
plation of  insolvency,  within  four  months  be- 
fore the  filing  of  the  petition  by  or  against 
him,  with  a  view  to  give  a  preference  to  any 
creditor  or  person  having  a  claim  against 
him,  or  who  is  under  any  liability  for  him, 
procures  any  part  of  his  property  to  be  at- 
tached, sequestered,  or  seized  on  execution, 
or  makes  any  payment,  pledge,  assignment, 
transfer,  or  conveyance  of  any  part  of  his 
property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving 
such  payment,  pledge,  assignment,  transfer, 
or  conveyance,  or  to  be  benefited  thereby,  or 
by  such  attachment,  having  reasonable  cause 
to  believe  such  person  is  insolvent,  and  that 
such  attachment,  payment,  pledge,  assign- 
ment, or  conveyance,  is  made  in  fraud  of  the 
provisions  of  this  act,  the  same  shall  be  void, 
and  the  assignee  may  recover  the  property, 
or  the  value  of  it,  from  the  person  so  receiv- 
ing it,  or  so  to  be  benefited ;  and  if  any  per- 
son being  insolvent,  or  in  contemplation  of 
insolvency  or  bankruptcy,  within  six  months 
before  the  filing  of  the  petition  by  or  against 
him,  makes  any  payment,  sale,  assignment, 
transfer,  conveyance,  or  other  disposition  of 
any  part  of  his  property  to  any  person  who 
then  has  reasonable  cause  to  believe  him  to 
be  insolvent,  or  to  be  acting  in  Contempla- 
tion of  insolvency,  iind  thsit  such  payment, 
sale,  assignment,  transfer,  or  other  convej"-- 
ance,  is  inade  with  a  view  to  prevent  his 
property  from  coming  to  his  assignee  in 
bankruptcy,  or  to  prevent  the  same  from  be- 


ing distributed  under  this  act,  or  to  defeat 
the  object  of,  or  in  any  way  impair,  hinder, 
impede,  or  delay  the  operation  and  effect  of, 
or  to  evade  any  of  the  provisions  of  this  act, 
the  sale,  assignment,  transfer,  or  conveyance 
shall  be  void,  and  the  assignee  may  recover 
the  property,  or  the  value  thereof,  as  assets 
of  the  bankrupt.  And  if  such  sale,  assign- 
ment, transfer,  or  conveyance  is  not  made 
in  the  usual  and  ordinary  course  of  business 
of  the  debtor,  the  fact  shall  be  prima  facie 
evidence  of  fraud.  Any  contract,  covenant, 
or  security  made  or  given  by  a  bankrupt  or 
other  person  with,  or  in  trust  for,  any  credi- 
tor, for  securing  the  payment  of  any  money 
as  a  consideration  for  or  with  intent  to  in- 
duce the  creditor  to  forbear  opposing  the  ap- 
plication for  discharge  of  the  bankrupt, 
shall  be  void  ;  and  if  any  creditor  shall  ob- 
tain any  sum  of  money  or  other  goods,  chat- 
tels, or  security  from  any  person  as  an  in- 
ducement for  forbearing  to  oppose,  or  con- 
senting to  such  application  for  discharge, 
every  creditor  so  offending  shall  forfeit  all 
right  to  any  share  or  dividend  in  the  estate 
of  the  bankrupt,  and  shall  also  forfeit  double 
the  value  or  amount  of  such  money,  goods, 
chattels,  or  security  so  obtained,  to  be  re- 
covered by  the  assignee  for  the  benefit  of  the 
estate. 

Sec.  36.  And  be  it  further  enacted,  That 
where  two  or  more  persons  who  are  part- 
ners in  trade  shall  be  adjudged  bankrupt, 
either  on  the  petition  of  such  partners,  or 
any  one  of  them,  or  on  the  petition  of  any 
creditor  of  the  partners,  a  warrant  shall  issue 
in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of 
the  copartnership,  and  also  all  the  separate 
estate  of  each  of  the  partners,  shall  be  taken, 
excepting  such  parts  thereof  as  are  herein- 
before excepted  ;  and  all  the  creditors  of  the 
company,  and  the  separate  creditors  of  each 
partner,  shall  be  allowed  to  prove  their  re- 
spective debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  company,  and 
shall  also  keep  separate  accounts  of  the  joint 
stock  and  property  of  the  copartnership,  and 
of  the  separate  estate  of  each  member  there- 
of; and  after  deducting  out  of  the  whole 
amount  received  by  such  assignee  the  whole 
of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appro- 
priated to  pay  the  creditors  of  the  copartner- 
shin,  and  the  net  proceeds  of  the  separate 
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estate  of  each  partner  shall  be  appropriated 
to  pay  his  separate  creditors ;  and  if  there 
shall  be  any  balance  of  the  separate  estate 
of  any  pariner,  after  the  payment  of  his 
separate  debts,  such  balance  shall  be 
added  to  the  joint  stock  for  the  payment 
of  the  joint  creditors,  and  if  there  shall 
be  any  balance  of  the  joint  stock  after 
payment  of  the  joint  debts,  such  balance 
shall  be  divided  and  appropriated  to  and 
among  the  separate  estates  of  the  sev- 
eral partners  according  to  their  respective 
right  and  interest  therein,  and  as  it  would 
have  been  if  the  partnership  had  been  dis- 
solved without  any  bankruptcy;  and  the 
sum  so  appropriated  to  the  separate  estate 
of  each  pariner  shall  be  applied  to  the  pay- 
ment of  his  separate  debts ;  and  the  certifi- 
cate of  discharge  shall  be  granted  or  refused 
to  each  partner  as  the  same  would  or  ought 
to  be  if  the  proceedings  had  been  against 
him  alone  under  this  act ;  and  in  all  other 
respects  the  proceedings  against  partners 
shall  be  conducted  in  the  like  manner  as  if 
they  had  been  commenced  and  prosecuted 
against  one  person  alone.  If  such  copart- 
ners reside  in  different  districts,  that  court 
in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case. 

Sec.  37.  And  be  it  further  enacted,  That 
the  provisions  of  this  act  shall  apply  to  all 
moneyed,  business,  or  commercial  corpora- 
tions and  joint-stock  companies,  and  that 
upon  the  petition  of  any  officer  of  any  such 
corporation  or  company  duly  authorized  by 
a  vote  of  a  majority  of  the  corporators  pre- 
sent at  any  legal  meeting  called  for  the  pur- 
pose, or  upon  the  petition  of  any  creditor  or 
creditors  of  such  corporation  or  company, 
made  and  presented  in  the  manner  herein- 
after provided  in  respect  to  debtors,  the  like 
proceedings  shall  be  had  and  taken  as  are 
hereinafter  provided  in  the  case  of  debtors; 
and  all  the  provisions  of  this  act  which  ap- 
ply to  the  debtor,  or  set  forth  his  duties  in 
regard  to  furnishing  schedules  and  invento- 
ries, executing  papers,  submitting  to  exam- 
inations, disclosing,  making  over,  secreting, 
concealing,  conveying,  assigning,  or  paying 
away  his  money  or  property,  shall  in  like 
manner,  and  with  like  force,  effect,  and  pen- 
alties, apply  to  each  and  every  officer  of  such 
corporation  or  company  in  relation  to  the 
same  matters  concerning  the  corporation  or 
company,  and  the  money  and  property  there- 


of. All  payments,  conveyances,  and  assign- 
ments declared  fraudulent  and  void  by  this 
act  when  made  by  a  debtor,  shall  in  like 
manner,  and  to  the  like  extent,  and  with  like 
remedies,  be  fraudulent  and  void  when  made 
by  a  corporation  or  company.  No  allowance 
or  discharge  shall  be  granted  to  any  corpo- 
ration or  joint-stock  company,  or  to  any 
person,  or  officer,  or  member  thereof :  pro- 
vided, that  whenever  any  corporation  by 
proceedings  under  this  act  shall  be  declared 
bankrupt,  all  its  property  and  assets  shall 
be  distributed  to  the  creditors  of  such  cor- 
poration, in  the  manner  provided  in  this  act 
in  respect  to  natural  persons. 

Sec.  38.  And  be  it  further  enacted,  That 
the  filing  of  a  petition  for  adjudication  in 
bankruptcy,  either  by  a  debtor  in  his  own 
behalf,  or  by  any  creditor  against  a  debtor, 
upon  which  an  order  may  be  issued  by  the 
court,  or  by  a  register  in  the  manner  provided 
in  section  4,  shall  be  deemed  and  taken 
to  be  the  commencement  of  proceedings 
in  bankruptcy  under  this  act ;  the  proceed- 
ings in  all  cases  in  bankruptcy  shall  be 
deemed  matters  of  record,  but  the  same 
shall  not  be  required  to  be  recorded  at  large, 
but  shall  be  carefully  filed,  kept  and  num- 
bered in  the  office  of  the  clerk  of  the  court, 
and  a  docket  only,  or  short  memorandum 
thereof,  kept  in  books  to  be  provided  for 
that  purpose,  which  shall  be  open  to  public 
inspection.  Copies  of  such  records,  duly 
certified  under  seal  of  the  court,  shall  in  all 
cases  be  prima  facie  evidence  of  the  facts 
therein  stated.  Evidence  or  examinations 
in  any  of  the  proceedings  under  this  act 
may  be  taken  before  the  court,  or  a  register 
in  bankruptc}',  viva  voce,  or  in  writing,  be- 
fore a  commissioner  of  the  circuit  court,  or 
by  affidavit,  or  on  commission,  and  the 
court  may  direct  a  reference  to  a  register  in 
bankruptcy,  or  other  suitable  person,  to 
take  and  certify  such  examination,  and 
may  compel  the  attendance  of  witnesses, 
the  production  of  books  and  papers,  and  the 
giving  of  testimony  in  the  same  manner  as 
in  suits  in  equity  in  the  circuit  court. 

Sec.  39.  And  be  it  further  enacted.  That 
any  person  residing  and  owing  debts  as 
aforesaid,  who,  after  the  passage  of  this  act 
shall  depart  from  the  state,  district  or  terri- 
tory, of  which  he  is  an  inhabitant,  with  in- 
tent to  defraud  his  creditors,  or,  being  ab- 
sent, shall,  with  such  intent,  remain  absent ; 
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or  shall  conceal  himself  to  avoid  the  service 
of  legal  process  in  any  action  for  the  recov- 
ery of  a  debt  or  demand  provable  under 
this  act ;  or  shall  conceal  or  remove  any  of 
his  property  to  avoid  its  being  attached,  ta- 
ken, or  sequestered  on  legal  process;  or 
shall  make  any  assignment,  gift,  sale,  con- 
veyance or  transfer  of  his  estate,  property, 
rights  or  credits,  either  within  the  United 
States  or  elsewhere,  with  intent  to  delay, 
defraud  or  hinder  his  creditors;  or  who  has 
been  arrested  and  held  in  custody  under  or 
by  virtue  of  mesne  process  or  execution,  is- 
sued out  of  any  court  of  any  state,  district 
or  territory,  within  which  such  debtor  re- 
sides or  has  property,  founded  upon  a  de- 
mand in  its  nature  provable  against  a  bank- 
rupt's estate  under  this  act,  and  for  a  sum 
exceeding  one  hundred  dollars,  and  such 
process  is  remaining  in  force,  and  not  dis- 
charged by  payment,  or  in  any  other  man- 
ner provided  by  the  law  of  such  state,  dis- 
trict or  territory  applicable  thereto,  for  a 
period  of  seven  days ;  or  has  been  actually 
imprisoned  for  more  than  seven  days  in  a 
civil  action,  founded  on  contract,  for  the 
sum  of  one  hundred  dollars  or  upward ;  or 
who,  being  bankrupt  or  insolvent,  or  in 
contemplation  of  bankruptcy  or  insolvency, 
shall  make  any  payment,  gift,  grant,  sale, 
conveyance  or  transfer  of  money  or  other 
property,  estate,  rights  or  credits,  or  give 
any  warrant  to  confess  judgment,  or  pro- 
cure or  suffer  his  property  to  be  taken  on 
legal  process,  with  intent  to  give  a  prefer- 
ence to  one  or  more  of  his  creditors,  or  to 
any  person  or  persons  who  are  or  may  be 
liable  to  him  as  indorsers,  bail,  sureties  or 
otherwise,  or  with  the  intent,  by  such  dispo- 
sition of  his  property,  to  defeat  or  delay  the 
operation  of  this  act ;  or  who  being  a  bank- 
er, merchant  or  trader,  has  fraudulently  stop- 
ped or  suspended,  and  not  resumed  payment 
of  his  commercial  paper,  within  a  period  of 
fourteen  days,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  and,  subject  to 
the  conditions  hereinafter  prescribed,  shall 
be  considered  and  adjudged  a  bankrupt,  on 
the  petition  of  one  or  more  of  his  creditors, 
the  aggregate  of  whose  debts  provable  under 
this  act  amount  to  at  least  two  hundred 
and  fifty  dollars,  provided  such  petition 
is  brought  within  six  months  after  the 
act  of  bankruptcy  shall  have  been  com- 
mitted.   And  if  such  person  shall  be  ad- 


judged a  bankrupt,  the  assignee  may  recover 
back  the  money  or  other  property  so  paid, 
conveyed,  sold,  assigned,  or  transferred  con- 
trary to  this  act,  provided  the  person  re- 
ceiving such  payment  or  convej'ance  had 
reasonable  cause  to  believe  that  a  fraud  on 
this  act  was.  intended,  or  that  the  debtor 
was  insolvent,  and  such  creditor  shall  not  be 
allowed  to  prove  his  debt  in  bankruptcy. 

[And  be  it  further  enacted,  That  the  clause 
m  the  thirty-ninth  section  of  said  Act,  which 
now  reads  "  or  who,  being  a  banker,  mer- 
chant, or  trader,  has  fraudulently  stopped 
or  suspended  and  not  resumed  payment  of 
his  commercial  paper  within  apeviod  of  four- 
teen days,"  shall  be  amended  so  as  to  read 
as  follows:  "  or  who,  being  a  banker,  bro- 
ker, merchant,  trader,  ma/nufactwrer,  or 
miner,  has  fraudulently  stopped  payment, 
or  who  has  stopped  or  suspended  and  not 
resumed  payment  of  his  commercial^  pa/per 
within  a  period  of  fourteen  days." —  Ambnd- 

MBNT,  APPKOVED  JULT  14,  1870.] 

Sec.  40.  And  be  it  further  enacted.  That 
upon  the  filing  of  the  petition  authorized  by 
the  next  preceding  section,  if  it  shall  appear 
that  sufficient  grounds  exist  therefor,  the 
court  shall  direct  the  entry  of  an  order  re 
quiring  the  debtor  to  appear  and  show  cause, 
at  a  court  of  bankruptcy  to  be  holden  at  a 
time  to  be  specified  in  the  order,  not  less 
than  five  days  from  the  service  thereof,  why 
the  prayer  of  the  petition  should  not  be 
gianted ;  and  may  also,  by  its  injunction 
restrain  the  debtor,  and  any  other  person,  in 
the  meantime,  from  making  any  transfer  oi 
disposition  of  any  of  the  debtor's  property 
not  excepted  by  this  act  from  the  operation 
thereof  and  from  any  interference  therewith ; 
and  if  it  shall  appear  that  there  is  probable 
cause  for  believing  that  the  debtor  is  about 
to  leave  the  district,  or  to  remove  or  conceal 
his  goods  and  chattels  or  his  evidence  of 
property,  or  make  any  fraudulent  convey- 
ance or  disposition  thereof,  the  court  may 
issue  a  warrant  to  the  marshal  of  the  dis- 
trict, commanding  him  to  arrest  the  alleged 
bankrupt  and  him  safely  keep,  unless  he 
shall  give  bail  to  the  satisfaction  of  the  court 
for  his  appearance  from  time  to  time,  as  re- 
quited by  the  court,  until  the  decision  of  the 
court  upon  the  petition  or  the  further  order 
of  the  court,  and  forthwith  to  take  posses- 
sion provisionally  of  all  the  property  and 
effects  of  the  debtor,  and  safely  keep  the 
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same  until  the  further  order  of  the  court. 
A  copy  of  the  petition  and  of  such  order  to 
show  cause  shall  be  served  on  such  debtor 
by  delivering  the  same  to  him  personally,  or 
leaving  the  same  at  his  last  or  usual  place 
of  abode ;  or  if  such  debtor  cannot  be  found, 
or  his  place  of  residence  ascertained,  service 
shall  be  made  by  publication,  in  such  man- 
ner as  the  judge  may  direct.  No  further 
proceedings,  unless  the  debtor  appear  and 
consent  thereto,  shall  be  had  until  proof 
shall  have  been  given  to  the  satisfaction  of 
the  court,  of  such  service  or  publication; 
and  if  such  proof  be  not  given  on  the  return 
of  such  order,  the  proceedings  shall  be  ad- 
journed, and  an  order  made  that  the  notice 
be  forthwith  so  served  or  published. 

Sec.  41.  And  he  it  further  enacted.  That 
on  such  return  day,  or  adjourned  day,  if  the 
notice  has  been  duly  served  or  published,  or 
shall  be  waived  by  the  appearance  and  con- 
sent of  the  debtor,  the  court  shall  proceed 
summarily  to  hear  the  allegations  of  the  pe- 
titioner and  debtor,  and  may  adjourn  the 
proceedings  from  time  to  time  on  good  cause 
shown,  and  shall,  if  the  debtor  on  the  same 
day  so  demand  in  writing,  order  a  trial  by 
jury  at  the  first  term  of  the  court  at  which 
a  jury  shall  be  in  attendance,  to  ascertain 
the  facts  of  such  alleged  bankruptcy  ;  and 
If,  upon  such  hearing  or  trial,  the  debtor 
proves  to  the  satisfaction  of  the  court  or  the 
jury,  as  the  case  may  be,  that  the  facts  set 
forth  in  the  petition  are  not  true,  or  that  the 
debtor  has  paid  and  satisfied  all  liens  upon 
his  property  in  case  the  existence  of  such 
liens  were  the  sole  ground  of  the  proceed- 
ing, the  proceedings  shall  be  dismissed,  and 
the  respondent  shall  recover  his  costs. 

Sec.  42.  And  he  it  further  enacted,  That 
if  the  facts  set  forth  in  the  petition  are  found 
to  be  true,  or  if  default  be  made  by  the 
debtor  to  appear  pursuant  to  the  order,  upon 
due  proof  of  service  thereof  being  made,  the 
court  shall  adjudge  the  debtor  to  be  a  bank- 
rupt, and,  as  such,  subject  to  the  provisions 
of  this  act,  and  shall  forthwith  issue  a  war- 
rant to  take  possession  of  the  estate  of  the 
debtor.  The  warrant  shall  be  directed,  and 
the  property  of  the  debtor  shall  be  taken 
thereon,  and  shall  be  assigned  and  distribu- 
ted in  the  same  manner  and  with  similar 
pi'oceedings  to  those  hereinbefore  provided 
for  the  taking  possession,  assignment,  and 
distribution  of  the  property  of  the  debtor 
Gaz.  811 


upon  his  own  petition.  The  order  of  adju- 
dication of  bankruptcy  shall  require  the 
bankrupt  forthwith,  or  within  such  number 
of  days,  not  exceeding  five  after  the  date  of 
the  order,  or  notice  thereof,  as  shall  by  the 
order  be  prescribed,  to  make  and  deliver,  or 
transmit  by  mail,  post-paid,  to  the  messen- 
ger, a  schedule  of  the  creditors  and  an  inven- 
tory of  his  estate  in  the  form  and  verified  in 
the  manner  required  of  a  petitioning  debtor 
by  section  13.  If  the  debtor  has  failed  to 
appear  in  person  or  by  attorney,  a  certified 
copy  of  the  adjudication  shall  be  forthwith 
served  on  him  by  delivery  or  publication  in 
the  manner  hereinbefore  provided  for  the 
service  of  the  order  to  show  cause ;  and  if 
the  bankrupt  is  absent  or  cannot  be  found, 
such  schedule  and  inventory  shall  be  pre- 
pared by  the  messenger  and  the  assignee 
from  the  best  information  they  can  obtain. 
If  the  petitioning  creditor. shall  not  appear 
and  proceed  on  the  return  day,  or  adjourned 
day,  the  court  may,  upon  the  petition  of  any 
other  creditor  to  the  required  amount,  pro- 
ceed to  adjudicate  on  such  petition,  without 
requiring  a  new  service  or  publication  of  no- 
tice to  the  debtor. 

Sec.  43.  And  be  it  further  enacted,  That 
if,  at  the  first  meeting  of  creditors,  or  at  any 
meeting  of  creditors  to  be  specially  called 
for  that  purpose,  and  of  which  previous  no- 
tice shall  have  been  given  for  such  length  of 
time  and  in  such  manner  as  the  court  may 
direct,  three-fourths  in  value  of  the  creditors 
whose  claims  have  been  proved  shall  deter- 
mine and  resolve  that  it  is  for  the  interest  of 
the  general  body  of  the  creditors  that  the 
estate  of  the  bankrupt  should  be  wound  up 
and  settled,  and  distribution  made  among 
the  creditors  by  trustees,  under  the  inspec- 
tion and  direction  of  a  committee  of  the 
creditors,  it  shall  be  lawful  for  the  creditors 
to  certify  and  report  such  resolution  to  the 
court,  and  to  nominate  one  or  more  trustees 
to  take,  and  hold,  and  distribute  the  estate, 
under  the  direction  of  such  committee.  If 
it  shall  appear  to  the  court,  after  hearing  the 
bankrupt  and  such  creditors  as  may  desire 
to  be  heard,  that  the  resolution  was  duly 
passed,  and  that  the  interests  of  the  credi- 
tors will  be  promoted  thereby,  it  shall  con- 
firm the  same ;  and  upon  the  execution  and 
filing,  by  or  on  behalf  of  three-fourths  in 
value  of  all  the  creditors  whose  claims  have 
been  proved,  of  a  consent  that  the  estate  of 
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the  bankrupt  be  wound  up  and  settled  by 
said  trustees,  according  to  the  terms  of  sucli 
resolution,  the  bankrupt,  or  his  assignee  in 
bankruptcy,  if  appointed,  as  the  case  may 
be,  shall,  under  the  direction  of  the  court, 
and  under  oath,  convey,  transfer,  and  deliver 
all  the  property  and  estate  of  the  bankrupt 
to  the  said  trustee  or  trustees,  who  shall, 
upon  such  conveyance  and  transfer,  have  and 
hold  the  same  in  the  same  manner,  and  with 
the  same  powers  and  rights,  in  all  respects, 
as  the  bankrupt  would  have  had  or  held  the 
same  if  no  proceedings  in  bankruptcy  had 
been  taken,  or  as  the  assignee  in  bankruptcy 
would  have  done  had  such  resolution  not 
been  passed ;  and  such  consent,  and  the  pio- 
ceedings  thereunder,  shall  be  as '  binding  in 
all  respects  on  any  creditor  whose  debt  is 
provable,  who  has  not  signed  the  same,  as  if 
he  had  signed  it,  and  on  any  creditor  whose 
debt,  if  provable,  is  not  proved,  as  if  he  had 
proved  it ;  and  the  court,  by  order,  shall  di- 
rect all  acts  and  things  needful  to  be  done  to 
carry  into  effect  such  resolution  of  the  credi- 
tors ;  and  the  said  trustees  shall  proceed  to 
wind  up  and  settle  the  estate  under  the  direc- 
tion and  inspection  of  such  committee  of  the 
creditors,  for  the  equal  benefit  of  all  such 
creditors,  and  the  winding  up  and  settlement 
of  any  estate  under  the  provisions  of  this 
section  shall  be  deemed  to  be  proceedings  in 
bankruptcy  under  this  act  ;  and  the  said 
trustees  shall  have  all  the  rights  and  powers 
of  assignees  iu  bankruptcy.  The  coui-t,  on 
the  application  of  such  trustees,  shall  have 
power  to  summon  and  examine,  on  oath  or 
otherwise,  the  bankrupt,  and  any  creditor, 
and  any  person  indebted  to  the  estate,  or 
known  or  suspected  of  having  any  of  the  es- 
tate in  his  possession,  or  any  other  person 
whose  examination  may  be  material  or  neces- 
sary to  aid  the  trustees  in  the  execution  of 
their  trust,  and  to  compel  the  attendance  of 
such  persons,  and  the  production  of  books 
and  papers,  in  the  same  manner  as  in  other 
proceedings  in  bankruptcy  under  this  act  ; 
and  the  bankrupt  shall  have  the  like  right 
to  apply  for  and  obtain  a  discharge  after  the 
passage  of  such  resolution  and  the  appoint- 
ment of  such  trustees  as  if  such  resolution 
had  not  been  passed,  and  as  if  all  the  pro- 
ceedings had  continued  in  the  manner  pro- 
vided in  the  preceding  sections  of  this  act. 
If  the  resolution  shall  not  be  duly  reported, 
or  the  consent  of  the  creditors  shall  not  be 


duly  filed,  or  if,  upon  its  filing,  the  court 
shall  not  think  fit  to  approve  thereof,  the 
bankruptcy  shall  proceed  as  though  no  reso- 
lution had  been  passed,  and  the  court  may 
make  all  necessary  orders  for  resuming  the 
proceedings  ;  and  the  period  of  time  which 
shall  have  elapsed  between  the  date  of  the 
resolution  and  the  date  of  the  order  for  re- 
suming the  proceedings  shall  not  be  reck- 
oned in  calculating  periods  of  time  prescribed 
by  this  act. 

Sec.  44.  And  he  it  furtlier  enacted.  That 
from  and  after  the  passage  of  this  act,  if  any 
debtor  or  bankrupt  shall,  after  the  com- 
mencement of  proceedings  in  bankruptcy, 
secrete  or  conceal  any  property  belonging  to 
his  estate,  or  part  with,  conceal,  or  destroy, 
alter,  mutilate,  or  falsify,  or  cause  to  be  con- 
cealed, destro3'ed,  altered,  mutilated,  or 
falsified,  any  book,  deed,  document,  or  writ- 
ing relating  thereto,  or  remove,  or  cause  to 
be  removed,  the  same  or  any  part  thereof, 
out  of  the  district,  or  otherwise  dispose  of 
any  part  thereof,  with  intent  to  prevent  it 
from  coming  into  the  possession  of  the  as- 
signee in  bankruptcy,  or  to  hinder,  impede, 
or  delay  either  of  them  in  recovering  or 
receiving  the  same,  or  make  any  payment, 
gift,  sale,  assignment,  transfer,  or  convey- 
ance of  any  property  belonging  to  his  estate 
with  the  like  intent,  or  spends  any  gart 
thereof  in  gaming;  or  shall,  with  intent 
to  defraud,  wilfully  and  fraudulently  con- 
ceal from  his  assignees,  or  omit  from  his 
schedule  any  property  or  effects  whatsoever; 
or  if,  in  case  of  any  person  having,  to  his 
knowledge  or  belief,  proved  a  false  or  ficti- 
tious debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one 
month  after  coming  to  the  knowledge  or  be- 
lief thereof ;  or  shall  attempt  to  account  for 
any  of  his  property  by  fictitious  losses  or 
expenses;  or  shall,  within  three  months  be- 
fore the  commencement  of  proceedings  in 
bankruptc}',  under  the  false  color  and  pre- 
tense of  carrying  on  business  and  dealing  in 
the  ordinary  course  of  trade,  obtain  on 
credit  from  any  person  any  goods  or  chattels 
with  intent  to  defraud ;  or  shall,  with  in- 
tent to  defraud  his  creditors,  within  three 
months  next  before  the  commencement  of 
the  proceedings  in  bankruptcy,  pawn,  pledge, 
or  dispose  .of,  otherwise  than  by  hona  fide 
transactions  in  the  ordinary  wa}^  of  his  trade, 
any  of  his  goods  or  chattels  which  have  been 
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obtained  on  credit  and  remain  unpaid  for, 
he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof  in  any  court  of 
the  United  States,  shall  be  punished  by  im- 
prisonment, with  or  without  hard  labor,  for 
a  term  not  exceeding  three  years. 

Sec.  45.  And  be  it  further  enacted,  That 
if  any  judge,  register,  clerk,  marshal,  mes- 
senger, assignee,  or  any  other  officer  of  the 
several  courts  of  bankruptcy  shall,  for  any- 
thing done  or  pretended  to  be  done  under 
this  act,  or  under  color  of  doing  anything 
thereunder,  wilfully  demand  or  take,  or  ap- 
point or  alio  w  any  person  whatever  to  take 
for  him  or  on  his  account,  or  for  or  on  ac- 
count of  any  other  person,  or  in  trust  for 
him  or  for  any  other  person,  any  fee,  emolu- 
ment, gratuity,  sum  of  money,  or  anything 
of  value  whatever,  other  than  is  allowed  by 
this  act,  or  which  shall  be  allowed  under 
the  authority  thereof,  such  person,  when 
convicted  thereof,  shall  forfeit  and  pay  the 
sum  of  not  less  than  three  hundred  dollars, 
and  not  exceeding  five  hundred  dollars,  and 
be  imprisoned  not  exceeding  three  years. 

Sec.  46.  And  be  it  further  enacted,  That 
if  any  person  shall  forge  the  signature  of  a 
judge,  register,  or  other  officer  of  the  court, 
or  shall  forge  or  counterfeit  the  seal  of  the 
courts,  or  knowingly  concur  in  using  any 
such  forged  or  counterfeit  signature  or  seal 
for  the  purposa  of  authenticating  any  pro- 
ceeding or  document,  or  shall  tender  in  evi- 
dence any  such  proceeding  or  document  with 
a  false  or  counterfeit  signature  of  any  such 
judge,  register,  or  other  officer,  or  a  false  or 
counterfeit  seal  of  the  court,  subscribe  or 
attached  thereto,  knowing  such  signature  or 
seal  to  be  false  or  counterfeit,  any  such  per- 
son shall  be  guilt}^  of  felony,  and  upon  con- 
viction thereof,  shall  be  liable  to  a  fine  of  not 
less  than  five  hundred  dollars,  and  not  more 
than  five  thousand  dollars,  and  to  be  im- 
prisoned not  exceeding  five  years,  at  the 
discretion  of  the  court. 

Sbo.  47.  And  be  it  further  enacted.  That 
in  each  case  there  shall  be  allowed  and  paid, 
in  addition  to  the  fees  of  the  cterk  of  the 
court  as  now  established  by  law,  or  as  may 
be  established  by  general  order,  under  the 
provisions  of  this  act,  for  fees  in  bankruptcy 
the  following  fees,  which  shall  be  applied  to 
the  payment  for  the  services  of  the  registers  : 

Fi>2  issuing  every  warrant,  two  dollars. 


For  each  day  in  which  a  meeting  is  held, 
three  dollars. 

For  each  order  for  a  dividend,  three  dol- 
lars. 

For  every  order  substituting  an  arrange- 
ment by  trust  deed  for  bankruptcy,  two  dol- 
lars. 

For  every  bond  with  sureties,  two  dollars. 

For  every  application  for  any  meeting  in 
any  matter  under  this  act,  one  dollar. 

For  every  day's  service  while  actually 
employed  under  a  special  order  of  the  court, 
ii  sum  not  exceeding  five  dollars,  to  be  al- 
lowed by  the  court. 

For  taking  depositions,  the  fees  now  al- 
lowed by  law. 

For  every  discharge  when  there  is  no  op- 
position, two  dollars. 

Such  fees  shall  have  priority  of  payment 
over  all  other  claims  out  of  the  estate,  and 
before  a  warrant  issues,  the  petitioner  shall 
deposit  with  the  senior  register  of  the  court, 
or  with  the  clerk,  to  be  delivered  to  the  reg- 
ister, fifty  dollars  as  security  for  the  pay- 
ment thereof ;  and  if  there  are  not  sufficient 
assets  for  the  payment  of  the  fees,  the  per- 
son upon  whose  petition  the  warrant  is  is- 
sued shall  pay  the  same,  and  the  court  may 
issue  an  execution  against  him  to  compel 
payment  to  the  register. 

Before  any  dividend  is  ordered,  the  as 
signee  shall  pay  out  of  the  estate  to  the 
messenger  the  following  fees,  and  no  more  : 

1st.  For  service  of  warrant,  two  dollars. 

2d.  For  all  necessary  travel,  at  the  rate 
of  five  cents  a  mile,  each  way. 

3d.  For  each  written  note  to  creditor 
named  in  the  schedule,  ten  cents. 

4th.  For  custody  of  property,  publication 
of  notices,  and  other  services,  his  actual 
and  necessary  expenses  upon  returning  the 
same  in  specific  items,  and  making  oath  that 
they  have  been  actually  incurred  and  paid 
by  him,  and  are  just  and  reasonable,  the 
same  to  be  taxed  or  adjusted  by  the  court, 
and  the  oath  of  the  messenger  shall  not  be 
conclusive  as  to  the  necessity  of  said  ex- 
penses. 

For  cause  shown,  and  upon  hearing  thereon, 
such  further  allowance  may  be  made  as  the 
court,  ill  its  direction,  may  determine. 

The  enumeration  of  the  foregoing  fees 
shall  not  prevent  the  judges,  who  shall 
frame  general  rules  and  orders  in  accordance' 
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with  the  provisions  of  section  10,  from  pre- 
scribing a  tariff  of  fees  for  all  other  services 
of  tiie  officers  of  courts  of  banlcruptcj',  or 
from  reducing  the  fees  prescribed  in  this 
section  in  classes  of  cases  to  be  named  in 
their  rules  and  orders. 

Sec.  48.  And  he  it  further  enacted,  That 
the  word  "  assignee"  and  the  word  "  credi- 
tor" shall  include  the  plural  also ;  and  the 
word  "  messenger"  shall  include  his  assist- 
ant or  assistants,  except  in  the  provision 
for  the  fees  of  that  officer.  The  word 
"marshal"  shall  include  the  marshal's  depu- 
ties; the  word  "person"  shall  also  in- 
clude "  corporation ;"  and  the  word  "  oath" 
shall  include  "affirmation."  And  in  all 
cases  in  which  any  particular  number 
of  days  is  prescribed  by  this  act,  or  shall  be 
mentioned  in  any  rule  or  order  of  court,  or 
general  order  which  shall  at  any  time  be 
made  under  this  act,  for  the  doing  of  any 
act  or  for  any  other  purpose,  the  same  shall 
be  reckoned,  in  the  absence  of  any  expres- 
sion to  the  contrary,  exclusive  of  the  first  and 
inclusive  of  the  last  day,  unless  the  last  day 
shall  fall  on  a  Sunday,  Christmas  day,  or  on 
any  day  appointed  by  the  president  of  the 
United  States  as  a  day  of  public  fast  or 
thanksgiving,  or  on  the  Fourth  of  July,  in 
which  case  the  time  shall  be  reckoned  exclu- 
sive of  that  day  also. 

Sbc.  49.  And  he  it  fv/rther  enacted,  That 
all  the  jurisdiction,  power,  and  authority 
conferred  upon  and  vested  in  the  district 
court  of  the  United  States  by  this  act  in 
cases  in  bankruptcy,  are  hereby  conferred 
upon  and  vested  in  the  supreme  court  of 
the  District  of  Columbia,  and  in  and  upon 
the  supreme  courts  of  the  several  territories 
of  the  United  States,  when  the  bankrupt  re- 
sides in  the  said  District  of  Columbia  or  in 
either  of  the  said  territories.  And  in  those 
judicial  districts  which  are  not  within  any 
organized  circuit  of  the  United  States,  the 


power  and  jurisdiction  of  a  circuit  court  in 
bankruptcy  may  be  exercised  by  the  district 
judge. 

[Be  it  enaicted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the 
jv/risdiction  conferred  upon  the  supreme 
courts  of  the  territories  by  the  act  to  which 
this  is  an  amendment,  may  he  exercised  upon 
petitions  regularly  filed  in  that  court,  by 
either  of  the  justices  thereof  while  holding 
the  district  court  in  the  district  in  which 
the  petitioner  or  the  alleged  bankrupt  re- 
sides, and  said  several  supreme  courts  shall 
have  the  supervisory  jurisdiction  over  all 
acts  and  decisions  of  each  justice  thereof  as 
is  conferred  upon  the  circuit  courts  of  the 
United  States  over  proceedings  in  the  dis- 
trict courts  of  the  United  States  by  the  se- 
cond section  of  said  act. 

Sec.  2.  And  be  it  further  enacted.  That 
in  case  of  a  vacancy  in  the  office  of  district 
judge  in  any  district,  or  in  case  any  district 
judge  shall,  from  sickness,  absence  or  other 
disability,  he  unable  to  act,  the  circuit  judge 
of  the  circuit  in  which  such  district  is  inclu- 
ded may  inake,  during  su^h  disability  or  va- 
cancy, all  necessary  rules  and  orders  pre- 
paratory to  the  final  hearing  of  all  cases 
in  bankruptcy,  and  cause  the  same  to  he  en- 
tered or  issued,  as  the  ease  may  require  by 
the  clerk  of  the  district  court. — Amendment, 
APPROVED  June  30,  1870.] 

Sec.  50.  And  be  it  further  enacted,  That 
this  act  shall  commence  and  take  effect  as 
to  the  appointment  of  the  officers  created 
hereby,  and  the  promulgation  of  rules  and 
general  orders,  from  and  after  the  date  of 
its  approval :  provided,  that  no  petition  or 
other  proceeding  under  this  act  shall  be  filed, 
received,  or  commenced  before  the  first  day 
of  June,  Anno  Domini,  eighteen  hundred 
and  sixty-seven. 

Approved  March  2d,  1867. 


THE 


ETOLISH  BAIKEUPTCY  ACT  OF  1869. 


An  Act  to  consolidate  and  amend  the  Law 
of  Bcmkrwptcy,  9th  August,  1869. 

Whereas  it  is  expedient  to  consolidate 
and  amend  the  law  relating  to  bankruptcy  : 

Be  it  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same 
as  follows : 

PBBLIMINART. 

1.  This  act  may  be  cited  as  "  The  Bank- 
ruptcy Act,  1869." 

2.  This  act  shall  not,  except  in  so  far  as  is 
expressly  provided,  apply  to  Scotland  or 
Ireland. 

3.  This  act  shall  not  come  into  operation 
until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy,  which  date  is 
hereinafter  referred  to  as  the  commencement 
of  this  act. 

4.  In  this  act,  if  not^nconsistent  with  the 
context,  the  following  terms  have  the  mean- 
ings hereinafter  respectively  assigned  to 
them ;  that  is  to  say, 

"  The  court "  shall  mean  the  court  having 
jurisdiction  in  bankruptcy  as  by  this  act 
provided : 

"  The  registrar"  shall  mean  the  registrar  of 
"  the  court  "  as  above  defined  : 

"  Prescribed  "  shall  mean  prescribed  by  rules 
of  court  to  be  made  as  in  this  act  pro- 
vided : 

"  Property  "  shall  mean  and  include  money, 
goods,  things  in  action,  land,  and  every 
description  of  property,  whether  real  or 
personal ;  also,  obligations,  easements, 
and  every  description  of  estate,  interest, 
and  profit,  present  or  future,  vested  or 
contingent,  arising  out  of  or  incident  to 
property  as  above  defined : 

"  Debt  provable  in  bankruptcy  "  shall  in- 


clude any  debt  or  liability  by  this  act 
made  provable  in  bankruptcy  : 
"  Person  "  shall  include  a  body  corporate : 
"  Trader  "  shall,  for  the  purposes  of  this  act, 
mean  the  several  persons  in  that  behalf 
mentioned  in  the  first  schedule  to  this 
act  annexed. 
5.  A  partnership  association,  or  company, 
corporate,  or  registered  under  "  The  Compa- 
nies Act,  1862,"  shall  not  be  adjudged  bank- 
rupt under  this  act. 


PART  I. 

Ad  JUDICATION  AND  VESTING  OF  PeOPBRTT. 
ADJUDICATION. 

6.  A  single  creditor,  or  two  or  more  cred- 
itors if  the  debt  due  to  such  single  creditor, 
or  the  aggregate  amount  of  debts  due  to  such 
several  creditors,  from  any  debtor,  amount 
to  a  sum  of  not  less  than  fifty  pounds,  may 
present  a  petition  to  the  court,  praying  that 
the  debtor  be  adjudged  a  bankrupt,  and  al- 
leging as  the  ground  for  such  adjudication 
any  one  or  more  of  the  following  acts  or  de- 
faults, hereinafter  deemed  to  be  and  included 
under  the  -expression  "  acts  of  bankruptcy." 
(1.)  That   the   debtor  has,  in   England   or 
elsewhere,  made  a  conveyance  or  assign- 
ment of  his  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors 
generally : 
(2.)  That   the  debtor  has,  in  England   or 
elsewhere,  made  a  fraudulent  convey- 
ance, gift,  delivery,  or  transfer  of  his 
property  or  of  any  part  thereof : 
(3.)  That  the  debtor  has,  with  intent  to  de- 
feat or  delay  his  creditors,  done  any  of 
the  following  things,  namely,  departed 
out  of  England,  or  being  out  of  Eng- 
land remained  out  of  England  ;  or  be- 
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ing  a  trader  departed  from  his  dwelling 
house,  or   otherwise  absented  himself; 
or  begun  to  keep  house ;   or  suffered 
himself  to  be  outlawed  : 
(i.)  That  the  debtor  has  filed  in  the  pre- 
scribed manner  in  the  court  a  declara- 
tion admitting  his  inability  to  pay  his 
debts  : 
(5.)  That  execution  issued  against  the  debt- 
or on  any  legal  process  for  the  purpose 
of  obtaining  payment  of  not  less  than 
fifty  pounds  has  in  the  case  of  a  trader 
been  levied  by  seizure  and  sale  of  his 
goods : 
(6.)  That  the  creditor  presenting  the  peti- 
tion has  served  in  the  prescribed  man- 
ner on  the  debtor  a  debtor's  summons 
requiring  the   debtor   to  pay  the  sum 
due,  of  an  amount  of  not  less  than  fifty 
pounds,  and  the  debtor  being  a  trader 
has  for  the  space  of  seven  days,  or  not 
being  a  trader  has  for  the  space  of  three 
weeks,  succeeding  the  service  of  such 
summons,  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same. 
But  no  person  shall  be  adjudged  a  bank- 
rupt on  an}'  of  the  above  grounds,  unless  the 
act  of  bankruptcy  on  which   the  adjudica- 
tion is  grounded  has   occurred  within  six 
months  before  the  presentation  of  the  petition 
for  adjudication;  moreover,  the  debt  of  the 
petitioning  creditor   must   be   a  liquidated 
sum  due  at  law  or  in  equity,  and  must  not 
be  a  secured  debt,  unless  the  petitioner  state 
in  his  petition  that  he  will  be  ready  to  give 
up  such  security  for  the  benefit  of  the  cred- 
itors in  the  event  of  the  debtor  being  adjudi- 
cated a  bankrupt,  or  unless  the  petitioner  is 
willing  to  give  an  estimate  of  the  value  of 
his  security,  in  which  latter  case  he  may  be 
admitted  as  a  petitioning  creditor  to  the  ex- 
tent of  the  balance  of  the  debt  due  to  him 
after  deducting  the  value  so  estimated,  but 
he  shall,  on  an  application  being  made  by 
the  trustee  within  the  prescribed  time  after 
the  date  of  the   adjudication,  give  up  his 
security  to  such  trustee  for  the  benefit  of 
the  creditors   upon   payment  of  such  esti- 
mated value. 

7.  A  debtor's  summons  may  be  granted 
by  the  court  on  a  creditor  proving  to  its 
satisfaction  that  a  debt  sufBcient  to  support 
a  petition  in  bankruptcy  is  due  to  him  from 
the  person  against  whom  the  summons  is 
so!i;;i]i,  and  tliat  the  creditor  has  failed  to 


obtain  payment  of  his  debt,  after  using  rea- 
sonable efforts  to  do  so.  The  summons  shall 
be  in  the  prescribed  form,  resembling,  as 
nearly  as  circumstances  admit,  a  writ  issued 
by  one  of  her  majesty's  superior  courts.  It 
shall  state  that,  in  the  event  of  the  debtor 
failing  to  pay  the  sum  specified  in  the  sum- 
mons, or  to  compound  for  the  same  to  the 
satisfaction  of  the  creditor,  a  petition  may 
be  presented  against  him,  praying  that  he 
may  be  adjudged  a  bankrupt.  The  sum- 
mons shall  have  an  endorsement  thereon  to 
the  like  effect,  or  suck  atiaet  prescribed  en- 
dorsement as  may  be  best  calculated  to  in- 
dicate to  the  debtor  the  nature  of  the  docu- 
ment served  upon  him,  and  the  consequences 
of  inattention  to  the  requisitions  therein 
made. 

Any  debtor  served  with  a  debtor's  sum- 
mons may  apply  to  the  court,  in  the  pre- 
scribed manner  and  within  the  prescribed 
time,  to  dismiss  such  summons,  on  the 
ground  that  he  is  not  indebted  to  the  cred- 
itor serving  such  summons,  or  that  he  is  not 
indebted  to  such  amount  as  wiE  justify  such 
creditor  in  presenting  a  bankruptcy  petition 
against  him ;  and  the  court  may  dismiss  the 
summons,  with  or  without  costs,  if  satisfied 
with  the  allegations  made  by  the  debtor,  or 
it  may  be,  upon  such  security  (if  any)  being 
given  as  the  court  may  require  for  payment 
to  the  creditor  of  the  debt  alleged  by  him  to 
be  due,  and  the  costs  of  establishing  such 
debt,  stay  all  proceedings  on  the  summons 
for  such  time  as  w^U  be  required  for  the 
trial  of  the  question  relating  thereto  :  Pro- 
vided, that  when  the  summons  shall  have 
issued  from  the  London  court  of  bankruptcy, 
such  trial  shall  be  had  either  before  such 
court  or  before  any  other  court  of  competent 
jurisdiction,  and  when  the  summons  shall 
have  issued  from  a  county  court,  before  such 
court  in  all  cases  in  which  it  has  now  juris- 
diction, and  in  all  other  cases  before  some 
competent  tribunal. 

8.  A  petition  praying  that  a  debtor  may 
be  adjudged  a  bankrupt,  in  this  act  referred 
to  as  a  bankruptcy  petition,  shall  be  served  in 
the  prescribed  manner.  At  the  hearing,  the 
court  shall  require  proof  of  the  debt  of  the 
petitioning  creditor,  and  of  the  trading,  if 
necessary,  and  of  the  act  of  bankruptcy,  or, 
if  more  than  one  act  of  bankruptcy  is  alleged 
in  the  petition,  of  some  one  of  the  alleged 
acts  of  bankruptcy,  and,  if  satisfied  with 
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such  proof,  shall  adjudge  the  debtor  to  be 
bankrupt.  The  court  may  adjourn  the  pe- 
tition, either  conditionally  or  uncondition- 
ally, for  the  procurement  of  further  evidence, 
or  for  any  other  just  cause,  or  may  dismiss 
the  petition,  with  or  without  costs,  as  the 
court  thinks  just. 

9.  Where  the  debtor  appears  on  the  peti- 
tion, and  denies  that  he  is  indebted  to  the 
petitioner,  or  that  he  is  indebted  to  such 
amount  as  would  justify  the  petitioner  in 
presenting  a  bankruptcy  petition  against 
him,  the  court,  upon  such  security  (if  any) 
being  given  as  the  court  may  require,  for 
payment  to  the  petitioner  of  any  debt  which 
may  be  established  against  him  in  the  due 
course  of  law,  and  of  the  costs  of  establish- 
ing such  debt,  may  stay  all  proceedings  on 
the  petition  for  such  time  as  may  be  required 
for  trial  of  the  question  relating  to  such 
debt,  and  such  trial  shall  be  had  in  manner 
herein  before  provided  with  respect  to  dis- 
puted debts  under  debtor's  summonses. 

Where  proceedings  are  stayed,  the  court 
may,  if  by  reason  of  the  delay  caused  by  such 
stay  of  proceedings,  or  for  any  other  cause 
it  thinks  just,  adjudge  the  debtor  a  bank- 
rupt, on  the  petition  of  some  other  creditor, 
and  shall  thereupon  dismiss,  upon  such 
terms  as  it  thinks  just,  the  petition  proceed- 
ings which  have  been  stayed  as  aforesaid. 

10.  A  copy  of  an  order  of  the  court  adjudg- 
mg  the  debtor  to  be  bankrupt  shall  be  pub- 
lished in  the  London  Gazette,  and  be  adver- 
tised locally  in  such  manner  (if  any)  as  may 
be  prescribed,  and  the  date  of  such  order 
shall  be  the  date  of  the  adjudication  for  the 
purposes  of  this  act,  and  the  production  of  a 
copy  of  the  Gazette  containing  such  order  as 
aforesaid  shall  be  conclusive  evidence  in  all 
legal  proceedings  of  the  debtor  having  been 
duly  adjudged  a  bankrupt,  and  of  the  date 
of  the  adjudication. 

11.  The  bankruptcy  of  a  debtor  shall  be 
deemed  to  have  relation  back  to  and  to  com- 
mence at  the  time  of  the  act  of  bankruptcy 
being  completed  on  which  the  order  is  made 
adjudging  him  to  be  a  bankrupt ;  or  if  the 
bankrupt  is  proved  to  have  committed  more 
acts  of  bankruptcy  than  one,  to  have  rela- 
tion back  to  and  to  commence  at  the  time  of 
the  first  of  the  acts  of  bankruptcy  that  may 
be  proved  to  have  been  committed  by  the 
bankrupt  within  twelve  months  next  prece- 
ding the  order  of  adjudication;  but  the  bank- 


ruptcy shall  not  relate  to  any  prior  act  of 
bankruptcy,  unless  it  be  that  at  the  time  of 
committing  such  prior  act  the  bankrupt  was 
indebted  to  some  creditor  or  creditors  in  a 
sum  or  sums  sufficient  to  support  a  petition 
in  bankruptcy,  and  unless  such  debt  or  debts 
are  still  remaining  due  at  the  time  of  the 
adjudication. 

12.  Where  a  debtor  shall  have  been  adju- 
dicated a  bankrupt,  no  creditor  to  whom  the 
bankrupt  is  indebted  in  respect  of  any  debt 
provable  in  the  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the 
bankrupt  in  respect  of  such  debt  except  in 
manner  directed  by  this  act.  But  this  sec- 
tion shall  not  affect  the  power  of  any  credi- 
tor holding  a  security  upon  the  property  of 
the  bankrupt  to  realise  or  otherwise  deal 
with  such  security  in  the  same  manner  as 
he  would  have  been  entitled  to  realise  or  deal 
with  the  same  if  this  section  had  not  been 
passed. 

13.  The  court  may  at  any  time  after  the 
presentation  of  a  bankruptcy  petition  against 
the  debtor,  restrain  further  proceedings  in 
any  action,  suit,  execution  or  other  legal  pro- 
cess against  the  debtor  in  respect  of  any  debt 
provable  in  bankruptcy,  or  it  may  allow  such 
proceedingSj  whether  in  progress  at  the  com- 
mencement of  the  bankruptcy  or  commenced 
during  its  continuance,  to  proceed  upon  such 
terms  as  the  court  may  think  just.  The 
court  may  also,  at  any  time  after  the  pre- 
sentation of  such  petition,  appoint  a  receiver 
or  manager  of  the  property  or  business  of 
the  debtor  against  whom  the  petition  is  pre- 
sented, or  of  any  part  thereof,  and  may  di- 
rect immediate  possession  to  be  taken  of  such 
property  or  business,  or  any  part  thereof. 

APPOINTMENT    OP    TRUSTEES. 

14.  When  an  order  has  been  made  adjudg- 
ing a  debtor  bankrupt,  herein  referred  to  as 
an  order  of  adjudication,  the  property  of  the 
bankrupt  shall  become  divisible  amongst  his 
creditors  in  proportion  to  the  debts  proved 
in  the  bankruptcy  ;  and  for  the  purpose  of 
effecting  such  division,  the  court  shall,  as 
soon  as  may  be,  summon  a,  general  meeting 
of  his  creditors,  and  the  creditors  assembled 
at  such  meeting  shall  and  may  do  as  follows  : 
1.  They   shall  by  resolution,   appoint  some 

fit  person,  whether  a  creditor  or  not,  to 
fill  the  office  of  trustee  of  the  property 
of  the  bankrupt,  at  such  remuneration 
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as  they  may  from  time  to  time  deter- 
mine, if  any ;  or  they  may  resolve  to 
leave  his  appointment  to  the  committee 
of    inspection   hereinafter   mentioned : 

2.  They  shall,  when  they  appoint  a  trustee 

by  resolution  declare  what  security  is 
to  be  given,  and  to  whom,  by  the  person 
so  appointed  before  he  enters  on  the 
office  of  trustee. 

3.  They  shall,  by  resolution,  appoint  some 

other  fit  persons,  not  exceeding  five  in 
number,  and  being  creditors  qualified  to 
vote  at  'such  first  meeting  of  creditors 
as  is  in  this  act  mentioned,  or  author- 
ized in  the  prescribed  form  by  creditors 
so  qualified  to  vote,  to  form  a  commit- 
tee of  inspection  for  the  purpose  of  su- 
perintending the  administration  by  the 
trustee  of  the  bankrupt's  property. 

4.  They  may,  by  resolution,  give  direction 

as  to  the  manner  in  which  the  property 
is  to  be  administered  by  the  trustee, 
and  it  shall  be  the  duty  of  the  trustee 
to  conform  to  such  directions,  unless 
the  court  for  some  just  cause  otherwise 
orders. 
15.  The  property  of  the  bankrupt  divisi- 
ble amongst  his  creditors,  and  in  this  s(ct  re- 
ferred to  as  the  property  of  the  bankrupt, 
shall  not  comprise  the  following  particulars : 
(1.)  Property  held  by  the  bankrupt  on  trust 

for  any  other  person  : 
(2.)  The  tools  (if  any)  of  his  trade,  and  the 
necessary  wearing  apparel  and  bedding 
of  himself,  his  wife  and  children,  to  a 
value,  inclusive  of  tools  and  apparel  and 
bedding,  not  exceeding  twenty  pounds 
in  the  whole  : 
But  it  shall  comprise  the  following  partic- 
ulars : 

(3.)  All  such  property  as  may  belong  to  or 
be  vested  in  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  or  may 
be  acquired  by  or  devolve  on  him  dur- 
ing its  continuance  : 
(4.)  The  capacity  to  exercise  and  to  take 
proceedings  for  exercising  all  such  pow- 
ers in  or  over  or  in  respect  of  property 
as  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit  at  the  com- 
mencement of  his  bankruptcy  or  during 
its  continuance,  except  the  right  of 
nomination  to  a  vacant  ecclesiastical 
benefice  : 
(5.)  All  goods  and  chattels  being,  at  the 


commencement   of  the   bankruptcy,  in 
the  possession,  order,  or  disposition  of 
the   bankrupt,  being  a   trader,  by  the 
consent  and  permission  of  the  true  own- 
er of  which  goods  and  chattels  the  bank- 
rupt is  reputed  owner,  or  of  which  he 
has  taken  upon  himself  the  sale  or  dis- 
position as  owner  ;  provided  that  things 
in  action,  other  than  debts  due  to  him 
in  the  course  of  his  trade  or  business, 
shall  not  be  deemed  goods  and  chattels 
within  the  meaning  of  this  clause. 
16.  The   general   meeting  of  creditors  to 
be  summoned  as  aforesaid  by  the  court,  and 
in  this  act  referred  to  as  the  first  meeting  of 
creditors,  shall   be  held  in  the  prescribed 
manner  and  subject  to  the  prescribed  regu- 
lations as  to  the  quorum,  adjournment  of 
meeting,  and   all  other  matters  relating  to 
the  conduct  of  the  meeting  or  the  proceed- 
ings thereat. 

Provided  that, — 

1.  The  meeting  shall  be  presided  over  by  the 

registrar,  or,  in  the  event  of  his  being 
unable  to  attend  through  illness  or  any 
unavoidable  cause,  by  such  chairman  as 
the  meeting  may  elect : 

2.  A  person  shall  not  be  entitled  to  vote  as 

a  creditor  unless  at  or  previously  to  the 
meeting  he  has  in  the  prescribed  man- 
ner proved  a  debt  provable  under  the 
bankruptcy  to  be  due  to  him  : 

3.  A  creditor  shall  not  vote  at  the  said  meet- 

ing in  respect  of  any  unliquidated  or 
contingent  debt,  or  any  debt  the  value 
of  which  is  not  ascertained  : 

4.  A  secured  creditor  shall,  for  the  purpose 

of  voting,  be  deemed  to  be  a  creditor 
only  in  respect  of  the  balance  (if  any) 
due  to  him  after  deducting  the  value  of 
his  security ;  and  the  amount  of  such 
balance  shall,  until  the  security  be  real- 
ized, be  determined  in  the  prescribed 
manner.  He  may,  however,  at  or  pre- 
viously to  the  meeting  of  creditors,  give 
up  the  security  to  the  trustee,  and  there- 
upon he  shall  rank  as  a  creditor  in  re- 
spect of  the  whole  sum  due  to  him  : 

5.  A  "  secured  creditor "  shall  in  this  act 

mean  any  creditor  holding  any  mort- 
gage, charge,  or  lien  on  the  bankrupt's 
estate,  or  any  part  thereof,  as  security 
for  a  debt  due  him  : 

6.  Votes  may  be  given  either  personally  or 

by  proxy : 
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7.  An  ordinary  resolution  shall  be  decide^ 

by  a  majority  in  value  of  the  creditors 
present  personally  or  by  proxy  at  the 
meeting  and  voting  on  such  resolution : 

8,  A  special  resolution  shall  be  decided  by 

a  majority  in  number,  and  three-fourths 
m  value,  of  the  creditors  present  per- 
sonally or  by  proxy  at  the  meeting  and 
voting  on  such  resolution. 

17.  Until  a  trustee  is  appointed  the  regis- 
trar shall  be  the  trustee  for  the  purposes  of 
this  act,  and  immediately  upon  the  order  of 
adjudication  being  made  the  property  of  the 
bankrupt  shall  vest  in  the  registrar.  On  the 
appointment  of  a  trustee  the  property  shall 
forthwith  pass  to  and  vest  in  the  trustee  ap- 
pointed. 

The  expression  "  trustee,''  when  used  in 
this  act,  sliall  include  the  person  for  the  time 
being  filling  the  office  of  trustee,  whether  he 
be  the  registrar  or  not ;  but  when  the  regis- 
trar holds  the  office  of  trustee  he  shall,  un- 
less the  court  otherwise  orders,  in  the  ad- 
ministration of  the  property  of  the  bankrupt, 
apply  to  the  court  for  directions  as  to  the 
mode  of  administering  such  property,  and 
shall  not  take  possession  thereof  unless  di- 
rected by  the  court. 

18.  The  appointment  of  a  trustee  shall  be 
reported  to  the  court,  and  the  court,  upon 
being  satisfied  that  the  requisite  security 
had  been  entered  into  by  him,  shall  give  a 
certificate  delaring  him  to  be  trustee  of  the 
bankruptcy  named  in  the  certificate,  and 
such  certificate  shall  be  conclusive  evidence 
of  the  appointment  of  the  trustee,  and  such 
appointment  shall  date  from  the  date  of  the 
certificate.  When  the  registrar  holds  the 
office  of  trustee,  or  when  the  trustee  is 
changed,  a  like  certificate  of  the  court  may 
be  made  declaring  the  person  therein  named 
to  be  trustee,  and  such  certificate  shall  be 
conclusive  evidence  of  the  person  therein 
named  being  trustee. 


PART  n. 

Administration  op  Property. 

General  Provisions  affecting  Administration 
of  Property. 

19.  The  bankrupt  shall,  to  the  utmost  of 
his  power,  aid  in  the  realization  of  his  prop- 
erty, and  the  distribution  of  the  proceeds 
Gaz.  119 


amongst  his  creditors.  He  shall  produce  a 
statement  of  his  afiairs  to  the  first  meeting 
of  creditors,  and  shall  be  publicly  examined 
thereon  on  a  day  to  be  named  by  the  court, 
and  subject  to  such  adjourned  public  exam- 
ination as  the  court  may  direct.  He  shall 
give  such  inventory  of  his  property,  such  list 
of  his  creditors  and  debtors,  and  of  his  debts 
due  to  and  from  them  respectively,  submit 
to  such  examination  in  respect  of  his  prop- 
erty or  his  creditors,  attend  such  meetings 
of  his  creditors,  wait  at  such  times  on  the 
trustee,  execute  such  powers  of  attorney,  con- 
veyances, deeds,  and  instruments,  and  gen- 
erally do  all  such  acts  and  things  in  relation 
to  his  property  and  the  distribution  of  the 
proceeds  amongst  his  creditors,  as  may  be 
reasonably  required  by  the  trustee,  or  may 
be  prescribed  by  rules  of  court,  or  be  direct- 
ed by  the  court  by  any  special  order  or  or- 
ders made  in  reference  to  any  particular 
bankruptcy,  or  made  on  the  occasion  of  any 
special  application  by  the  trustee  or  any 
creditor. 

If  the  bankrupt  wilfully  fail  to  perform 
the  duties  imposed  on  him  by  this  section, 
or  if  he  fail  to  deliver  up  possession  to  the 
trustee  of  any  part  of  his  property,  which  is 
divisible  amongst  his  creditors  under  this 
act,  and  which  may  for  the  time  being  be  in 
the  possession  or  under  the  control  of  such 
bankrupt,  he  shall,  in  addition  to  any  other 
punishment  to  which  he  may  be  subject,  be 
guilty  of  a  contempt  of  court,  and  may  be 
punished  accordingly. 

20.  The  trustee  shall,  in  the  administra- 
tion of  the  property  of  the  bankrupt,  and  in 
the  distribution  thereof  amongst  his  credi- 
tors, have  regard  to  any  directions  that 
may  be  given  by  resolution  of  the  creditors 
at  any  general  meeting,  or  by  the  committee 
of  inspection,  and  any  directions  so  given  by 
the  creditors  at  any  general  meeting  shall  be 
deemed  to  override  any  directions  given  by 
the  committee  of  inspection ;  the  trustees 
shall  call  a  meeting  of  the  committee  of 
inspection  once  at  least  every  three  months, 
when  they  shall  audit  his  accounts,  and 
determine  whether  any  or  what  dividends  to 
be  paid ;  he  may  also  call  special  meetings  of 
the  said  committee  as  he  thinks  necessary. 

Subject  to  the  provisions  of  this  act,  and 
to  such  direction  as  aforesaid,  the  trustee 
shall  exercise  his  own  discretion  in  the  man- 
agement of  the  estate,  and  its  distribution 
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amongst  the  creditors.  The  trustee  may 
from  time  to  time  summon  general  meetings 
of  the  creditors,  for  the  purpose  of  ascertain- 
ing their  wishes  ;  he  may  also  apply  to  the 
court,  in  manner  prescribed,  for  directions 
in  relation  to  any  particular  matter  arising 
under  the  bankruptcy. 

The  bankrupt,  or  any  creditor,  debtor,  or 
other  person  aggrieved  by  any  act  of  the 
trustee,  may  apply  to  the  court,  and  the 
court  may  confirm,  reverse,  or  modify  the  act 
complained  of,  and  make  such  order  in  the 
premises  as  it  thinks  just.  The  court  may 
from  time  to  time,  during  the  continuance 
of  a  bankruptcy,  summon  general  meetings 
of  the  creditors  for  the  purpose  of  ascertain- 
ing their  wishes,  and  may,  if  the  court 
thinks  fit,  direct  the  register  to  preside  at 
such  meetings. 

The  trustee  shall,  in  relation  to  and  for 
the  purpose  of  acquiring  or  retaining  posses- 
sion of  the  property  of  the  bankrupt,  be  in 
the  same  position  in  all  respects  as  if  he 
were  a  receiver  of  such  property  appointed 
by  the  court  of  chancery,  and  the  court  may 
n  his  application,  enforce  such  acquisition 
or  retention  of  property  accordingly . 

21.  The  provisions  of  this  act  with  re- 
spect to  the  first  general  meeting  of  credi- 
tors, shall  apply  to  any  subsequent  meeting 
of  creditors  in  a  bankruptcy,  with  this  ex- 
ception, that  the  subsequent  meetings  of 
creditors  may  be  summoned  by  the  trustee, 
or  by  a  member  of  the  committee  of  inspec- 
tion, and  that  such  meetings  may,  unless 
otherwise  directed  by  the  court  in  the  case 
of  meetings  summoned  by  the  court,  be  pre- 
sided over  by  any  person  chosen  by  the 
creditors  assembled  at  such  meeting,  and 
that  any  creditor  whose  debt  has  been 
proved,  or  the  value  of  whose  debt  has  been 
ascertained  at  or  subsequently  to  such  first 
meeting,  shall  be  allowed  to  be  present  and 
to  vote  thereat. 

Dealings  with  Bankrupt's  Property. 

22.  Where  any  portion  of  the  property  of 
the  bankrupt  consists  of  stock,  shares  in 
ships,  shares,  or  any  other  property  trans- 
ferable in  the  books  of  any  company,  office, 
or  person,  the  right  to  transfer  such  property 
shall  be  absolutely  vested  in  the  trustee  to 
the  same  extent  as  the  bankrupt  might  have 
exercised  the  same  if  he  had  not  become 
bankrupt.   Where  any  portion  of  such  estate 


consists  of  copyhold  or  customary  property, 
or  any  like  property  passing  by  surrender 
and  admittance  or  in  any  similar  manner, 
the  trustee  shall  not  be  compellable  to  be 
admitted  to  such  property,  but  may  deal 
with  the  same  in  the  same  manner  as  if  such 
property  had  been  capable  of  being  and  had 
been  duly  surrendered  or  otherwise  con- 
veyed to  such  uses  as  the  trustee  may  ap- 
point; and  any  appointee  of  the  trustee  shall 
be  admitted  or  otherwise  invested  with  the 
property  accordingly. 

Where  any  portion  of  the  property  of  the 
bankrupt  consists  of  things  in  action,  any 
action,  suit,  or  other  proceedings  for  the  re- 
covery of  such  things  instituted  by  the  trus- 
tee shall  be  instituted  in  his  official  name,  as 
in  this  act  provided ;  and  such  thing  shall, 
for  the  purpose  of  such  action,  suit,  or  other 
proceeding,  be  deemed  to  be  assignable  in 
law,  and  to  have  been  duly  assigned  to  the 
trustee  in  his  official  capacity. 

The  trustee  shall,  as  soon  as  may  be,  take 
possession  of  the  deeds,  books,  and  docu- 
ments of  the  bankrupt,  and  all  other  pro- 
perty capable  of  manual  delivery,  the  trus- 
tee shall  keep,  in  such  manner  as  rules  of 
court  shall  direct,  proper  books,  in  which  he 
shall  from  time  to  time  make  or  cause  to  be 
made  entries  or  minutes  of  proceedings  at 
meetings,  and  of  such  "other  matters  as  rules 
of  court  shall  direct,  and  any  creditor  of 
the  bankrupt  may,  subject  to  the  control  of 
the  court,  personally  or  by  his  agent  inspect 
such  books. 

23.  When  any  property  of  the  bankrupt 
acquired  by  the  trustee  under  this  act  con- 
sists of  land  of  any  tenure  burdened  with 
onerous  covenants,  or  unmarketable  share  in 
companies,  of  unprofitable  contracts,  or  of 
any  other  property  that  is  unsaleable,  or 
not  readily  saleable,  by  reason  of  its  bind- 
ing the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any 
sum  of  money,  the  trustee,  notwithstanding 
he  has  endeavored  to  sell,  or  has  taken  pos- 
session of  such  property  or  exercised  any  act 
of  ownership  in  relation  thereto  may  by  writ- 
ing under  his  hand,  disclaim  such  property, 
and  upon  the  execution  of  such  disclaimer 
the  property  disclaimed  shall,  if  the  same  is 
a  contract,  be  deemed  to  be  determined  from 
the  date  of  the  order  of  adjudication,  and  if 
the  same  is  a  lease  be  deemed  to  have  been 
surrendered  on  the  same  date,  and  if  the 
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same  be  shares  in  any  company  be  deemed 
to  be  forfeited  from  that  date,  and  if  any 
other  species  of  property  it  shall  revert  to 
the  person  entitled  to  the  determination  of 
the  estate  or  interest  of  the  bankrupt,  but 
if  there  be  no  person  in  existence  so  entitled, 
then  in  no  case  shall  any  estate  or  interest 
therein  remain  in  the  bankrupt.  Any  per- 
son interested  in  any  disclaimed  property 
may  apply  to  the  court,  and  the  court  may, 
upon  such  application,  order  possession  of 
the  disclaimed  property  to  be  delivered  up 
to  hira,  or  make  such  other  order  as  to  the 
possession  thereof  as  may  be  just. 

Any  person  injured  by  the  operation  of 
this  section  shall  be  deemed  a  creditor  of 
the  bankrupt  to  the  extent  of  such  injury, 
and  may  accordingly  prove  the  same  as  a 
debt  under  the  bankruptcy. 

24.  The  trustees  shall  not  be  entitled  to 
disclaim  any  property  in  pursuance  of  this 
act  in  cases  where  an  application  in  writing 
has  been  made  to  hira  by  any  person  inter- 
ested in  such  property,  requiring  such 
trustee  to  decide  whether  he  will  disclaim 
or  not,  and  the  trustee  has  for  a  period  of 
not  less  than  twenty-eight  days  after  the  re- 
ceipt of  such  application  or  such  further 
time  as  may  be  allowed  by  the  court  de- 
clined or  neglected  to  give  notice  whether 
he  disclaims  the  same  or  not. 

25.  Subject  to  the  provisions  of  this  act, 
the  trustee  shall  have  power  to  do  the  fol- 
lowing things : 

(1.)  To  receive  and  decide  upon  proof  of 
debts  in  the  prescribed  manner,  and  for 
such  purpose  to  administer  oaths : 

(2.)  To  carry  on  the  business  of  the  bank- 
rupt so  far  as  may  be  necessary  for  the 
beneficial  winding  up  of  the  same  : 

(3.)  To  bring  or  defend  any  action,  suit  or 
other  legal  proceeding  relating  to  the 
property  of  the  bankrupt : 

(4.)  To  deal  with  any  property,  which  the 
bankrupt  is  beneficially  entitled  as  ten- 
ant in  tail  in  the  same  manner  as  the 
bankrupt  might  have  dealt  with  the 
same ;  and  the  sections  fifty-six  to  sev- 
enty-three (both  inclusive)  of  the  act 
of  the  session  of  the  third  and  fourth 
years  of  the  reign  of  King  William  the 
Fourth  (chapter  seventy-four),  "for 
the  abolition  of  fines  and  recoveries, 
and  for  the  substitution  of  more  simple 


modes  of  assurance,"  shall  extend  and 
apply  to  proceedings  in  bankruptcy  un- 
der this  act  as  if  those  sections  were  here 
re-enacted  and  made  applicable  in  terms 
to  such  proceedings : 

(5.)  To  exercise  any  powers  the  capacity  to 
exercise  which  is  vested  in  him  under 
this  act,  and  to  execute  all  powers  of 
attorney  deeds  and  other  instruments 
expedient  or  necessary  for  the  purpose 
of  carrying  into  effect  the  provisions  of 
this  act : 

(6.)  To  sell  all  the  property  of  the  bank- 
rupt (including  the  good  will  of  the 
business,  if  any,  and  the  book  debts 
due  or  growing  due  to  the  bankrupt) 
by  public  auction  or  private  contract, 
with  power,  if  he  thinks  fit,  to  transfer 
the  whole  thereof  to  any  person  or 
company  or  to  sell  the  same  in  parcels : 

(7.)  To  give  receipts  for  any  money  received 
by  him,  which  receipt  shall  effectually 
discharge  the  person  paying  such 
moneys  from  all  responsibility  in  re- 
spect of  the  application  thereof: 

(8.)  To  prove  rank,  claim  and  draw  a  divi- 
dend in  the  matter  of  the  bankruptcy 
or  sequestration  of  any  debtor  of  the 
bankrupt : 

26.  The  trustees  may  appoint  the  bank- 
rupt himself  to  superintend  the  management 
of  the  property  or  of  any  part  thereof,  or 
to  carry  on  the  trade  of  the  bankrupt  (if 
any)  for  the  benefit  of  the  creditors,  and  in 
any  other  respect  to  aid  in  administering 
the  property  in  such  manner  and  on  such 
terms  as  the  creditors  direct. 

27.  The  trustee  may,  with  the  sanction ' 
of  the  committee  of  inspection,  do  all  or  any 
of  the  following  things : 

(1.)  Mortgage  or  pledge  any  part  of  the 
property  of  the  bankrupt  for  the  pur- 
pose of  raising  money  for  the  payment 
of  his  debts : 

(2.)  Refer  any  dispute  to  arbitration,  com- 
promise all  debts,  claims  and  liabilities, 
whether  present  or  future,  certain  or 
contingent,  liquidated  or  unliquidated, 
subsisting  or  supposed  to  subsist  be- 
tween the  bankrupt  and  any  debtor  or 
person  who  may  have  incurred  any 
liability  to  the  bankrupt,  upon  the  re- 
ceipt of  such  sums,  payable  at  such 
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times  and  generally  upon  such  terms  as 
may  be  agreed  upon  : 
(3.)  Make   such  compromise  or  other  ar- 
rangement as  may  be  thought  expedi- 
ent with  creditors,  or  persons  claiming 
to  bo  creditors  in  respect  of  any  debts 
provable  under  the  bankruptcy : 
(4.)  Make   such  compromise   or  other  ar- 
rangement as  may  be  thought  expedient 
with  respect  to  any  claim  arising  out  of 
or  incidental  to  the  property   of  the 
bankrupt,    made  or  capable  of   being 
made  on  the  trustee  by  any  person  or 
by  the  trustee  on  any  person  : 
(5.)  To  divide  in  its  existing  form  amongst 
the  creditors,  according  to  its  estimated 
value,   any  property  which    from    its 
peculiar  nature  or  other  special  circum- 
stances cannot  advantageously  be  rea- 
lized by  sale. 
The  sanction  given  for  the  purpose  of 
this  section  may  be  a  general  permission  to 
to  do  all   or  any  of    the  above-mentioned 
things,  or  a  permission  to  do  all  or  any  of 
them  in  any  specified  case  or  cases. 

28.  The  trustee  may,  with  the  sanction 
of  a  special  resolution  of  the  creditors  as- 
sembled at  any  meeting  of  which  notice  has 
been  given  specifying  the  object  of  such 
meeting,  accept  any  composition  offered  by 
the  bankrupt,  or  assent  to  any  general 
scheme  of  settlement  of  the  afl'airs  of  the 
bankrupt  upon  such  terms  as  may  be 
thought  expedient,  and  with  or  without  a 
condition  that  the  order  of  adjudication  is 
to  be  annulled,  subject  nevertheless  to  the 
approval  of  the  court,  to  be  testified  by  the 
judge  of  the  court  signing  the  instrument 
containing  the  terms  of  such  composition  or 
scheme,  or  embodying  such  terms  in  an  or- 
der of  the  court. 

Where  the  annulling  the  order  of  adjudi- 
cation is  made  a  condition  of  any  composi- 
tion with  the  bankrupt  or  of  any  general 
scheme  for  the  liquidation  of  his  affairs,  the 
court,  if  it  approves  of  such  composition  or 
general  scheme,  shall  annul  the  adjudica- 
cation  on  an  application  made  by  or  on  be- 
half of  any  person  interested,  and  the  adju- 
dication shall  be  annulled  from  and  after 
the  date  of  the  order  annulling  the  same. 

The  provisions  of  any  composition  or  gen- 
eral scheme  made  in  pursuance  of  this  act 
may  be  enforced  by  the  court  on  a  motion 
made  in  a  summary  manner  by  any  person 


interested,  and  any  disobedience  of  the  or- 
der of  the  court  made  on  such  motion  shall 
be  deemed  to  be  a  contempt  of  court.  The 
approval  of  the  court  shall  be  conclusive  as 
to  the  validity  of  any  such  composition  or 
scheme,  and  it  shall  be  binding  on  all  the 
creditors  so  far  as  relates  to  any  debts  due 
to  them  and  provable  under  the  bankruptcy. 

29.  A  trustee  shall  not,  without  the  con- 
sent of  the  committee  of  inspection,  employ 
a  solicitor  or  other  agent,  but  where  the 
trustee  is  himself  a  solicitor  he  may  con- 
tract to  be  paid  a  certain  sum  by  way  of  per- 
centage or  otherwise  as  a  remuneration  for 
his  services  as  trustee,  including  all  profes- 
sional services,  and  any  such  contract  shall, 
notwithstanding  any  law  to  the  contrary, 
be  lawful. 

30.  The  trustee  shall  pay  all  sums  from 
time  to  time  received  by  him  into  such  bank 
as  the  majority  of  the  creditors  in  number 
and  value  at  any  general  meeting  shall  ap- 
point, and  failing  in  such  appointment  into 
the  bank  of  England ;  and  if  he  at  any  time 
keep  in  his  hands  any  sum  exceeding  fifty 
pounds  for  more  than  ten  days  he  shall  be 
subject  to  the  following  liabilities ;  that  is  to 
say, 

(1.)  He  shall  pay  interest  at  the  rate  of 
twenty  pounds  per  centum  per  annum 
on  the  excess  of  such  sum  above  fifty 
pounds  as  he  may  retain  in  his  hands. 

(2.)  Unless  he  can  prove  to  the  satisfaction 
of  the  court  that  his  reason  for  retain- 
ing the  money  was  sufficient,  he  shall, 
on  the  application  of  any  creditor,  be 
dismissed  from  his  office  by  the  court, 
and  shall  have  no  claim  for  remunera- 
tion, and  be  liable  to  any  expenses  to 
which  the  creditors  may  be  put  by  or  in 
consequence  of  his  dismissal. 

Payment  of  Debts  and  DisMbution  of  As- 
sets. 

31.  Demands  in  the  nature  of  unliquida- 
ted damages  arising  otherwise  than  by  rea- 
son of  a  contract  or  promise  shall  not  be 
provable  in  bankruptcy,  and  no  person  hav- 
ing notice  of  any  act  of  bankruptcy  available 
for  adjudication  against  the  bankrupt  shall 
prove  for  any  debt  or  liability  contracted  by 
the  bankrupt  subsequently  to  the  date  of  his 
so  having  notice. 

Save  as  aforesaid,  all  debts  and  liabilities, 
present  or  future,  certain  or  contingent,  to 
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which  the  bankrupt  is  subject  at  the  date  of 
the  order  of  adjudication,  or  to  which  he 
may  become  subject  during  the  continuance 
of  the  bankruptcy  by  reason  of  any  obliga- 
tion incurred  previously  to  the  date  of  the 
order  of  adjudication,  shall  be  deemed  to  be 
debts  provable  in  bankruptcy,  and  may  be 
proved  in  the  prescribed  manner  before  the 
trustee  in  the  bankruptcy. 

An  estimate  shall  be  made  according  to 
the  rules  of  the  court  for  the  time  being  in 
force,  so  far  as  the  same  maj'  be  applicable, 
and  where  they  are  not  applicable  at  the  dis- 
cretion of  the  trustee,  of  the  value  of  any 
debt  or  liability  provable  as  aforesaid,  which 
by  reason  of  its  being  subject  to  "any  contin- 
gency or  contingencies,  or  for  any  other  rea- 
son, does  not  bear  a  certain  value. 

Any  person  aggrieved  by  any  estimate 
made  by  the  trustee  as  aforesaid  may  appeal 
to  the  court,  and  the  court  may,  if  it  think 
the  value  of  the  debt  or  liability  incapable 
of  being  fairly  estimated,  make  an  order  to 
that  effect,  and  upon  such  order  being  made 
such  debt  or  liability'shall  for  the  purposes 
of  this  act,  be  deemed  to  be  a  debt  not  prov- 
able in  bankruptcy,  but  if  the  court  think 
that  the  value  of  the  debt  or  liability  is  capa- 
ble of  being  fairly  estimated  it  may  direct 
such  value  to  be  assessed  with  the  consent 
of  all  the  parties  interested  before  the  court 
itself  without  the  intervention  of  a  jury,  or 
if  such  parties  do  not  consent  by  a  jury, 
either  before  the  court  itself  or  some  other 
competent  court,  and  may  give  all  necessary 
directions  for  such  purpose,  and  the  amount 
rif  such  value  when  assessed  shall  be  prov- 
able as  a  debt  under  the  bankruptcy. 

"  Liability  "  shall  for  the  purposes  of  this 
act  include  any  compensation  for  work  or 
labor  done,  any  obligation  or  possibility  of 
an  obligation  to  pay  money  or  money's  worth 
on  the  breach  of  any  express  or  implied  cove- 
nant, contract,  agreement,  or  undertaking, 
whether  such  breach  does  or  does  not  occur, 
or  is  or  is  not  likely  to  occur  or  capable  of 
occuring  before  the  close  of  the  bankruptcy, 
and  generally  it  shall  include  any  express  or 
implied  engagement,  agreement,  or  under- 
taking, to  pay,  or  capable  of  resulting  in  the 
payment  of  money  or  money's  worth, 
whether  such  payment  be  as  respects  amount 
fixed  or  unliquidated  ;  as  respects  time  pre- 
sent or  future,  certain  or  dependent  on  any 
one  contingency  or  on  two  or  more  contin- 


gencies ;  or  to  mode  of  valuation  capable  of 
being  ascertained  by  fixed  rules,  or  assess- 
able only  by  a  jury,  or  as  matter  of  opinion. 

32.  The  debts  hereinafter  mentioned  shall 
be  paid  in  priority  to  all  other  debts.  Be- 
tween themselves  such  debts  shall  rank 
equally,  and  shall  be  paid  in  full,  unless  the 
property  of  the  bankrupt  is  insufficient  to 
meet  them,  in  which  case  they  shall  abate 
in  equal  proportions  between  themselves ; 
that  is  to  say. 

(1.)  All  parochial  or  other  local  rates  due 
from  him  at  the  date  of  the  order  of  ad- 
judication, and  having  become  due  and 
payable  within  twelve  months  next  be- 
fore such  time,  all  assessed  taxes,  land 
tax,  and  property  or  income  tax  assessed 
on  him  up  to  the  fifth  day  of  April  next 
before  the  date  of  the  order  of  adjudica- 
tion, and  not  exceeding  in  the  whole  one 
year's  assessment ; 

(2.)  All  wages  or  salary  of  any  clerk  or  ser- 
vant in  the  employment  of  the  bankrupt 
at  the  date  of  the  order  of  adjudication, 
not  exceeding  four  months'  wages  or 
salary,  and  not  exceeding  fifty  pounds ; 
all  wages  of  any  laborer  or  workman  in 
the  employment  of  the  bankrupt  at  the 
date  of  the  order  of  adjudication,  and 
not  exceeding  two  months  wages; 

Save  as  aforesaid,  all  debts  provable  under 

the  bankruptcy  shall  be  paid  pari  passu. 

33.  Where  at  the  time  of  the  presentation 
of  the  petition  for  adjudication  any  person  is 
apprenticed  or  is  an  articled  clerk  to  the 
bankrupt,  the  order  of  adj  udication  shall,  if 
either  the  bankrupt  or  apprentice  or  clerk 
give  notice  in  writing  to  the  trustee  to  that 
effect,  be  a  complete  discharge  of  the  inden- 
ture of  apprenticeship  or  articles  of  agree- 
ment ;  and  if  any  money  has  been  paid  by 
or  on  behalf  of  such  apprentice  or  clerk  to 
the  bankrupt  as  a,  fee,  the  trustee  may,  on 
the  application  of  the  apprentice  or  clerk  or 
of  some  person  on  his  behalf,  pay  such  sum 
as  such  trustee,  subject  to  an  appeal  to  the 
court,  thinks  reasonable,  out  of  the  bank- 
rupt's property,  to  or  for  the  use  of  the  ap- 
prentice or  clerk,  regard  being  had  to  the 
amount  paid  by  him  or  on  his  behalf,  and  to 
the  time  during  which  he  served  with  the 
bankrupt  under  the  indenture  or  articles  be- 
fore the  commencement  of  the  bankruptcy, 
and  to  the  other  circumstances  of  the  case. 

Where  it  appears  expedient  to  a  trustee. 
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he  may,  on  the  application  of  any  apprentice 
or  articled  clerk  to  the  bankrupt,  or  any 
person  acting  on  behalf  of  such  apprentice  or 
articled  clerk,  instead  of  acting  under  the 
preceding  provisions  of  this  section,  transfer 
the  indenture  of  apprenticeship  or  articles  of 
agreement  to  some  other  person. 

34.  The  landlord  or  other  person  to  whom 
any  rent  is  due  from  the  bankrupt  may  at 
any  time,  either  before  or  after  the  com- 
mencement of  the  bankruptcy,  distrain  upon 
the  goods  or  effects  of  the  bankrupt  for  the 
rent  due  to  him  from  the  bankrupt,  with  this 
limitation,  that  if  such  distress  for  rent  be 
levied  after  the  commencement  of  the  bank- 
ruptcy, it  shall  be  available  only  for  one 
year's  rent  accrued  due  prior  to  the  date  of 
the  order  of  adjudication,  but  the  landlord 
or  other  person  to  whom  the  rent  may  be 
due  from  the  bankrupt  may  prove  under  the 
bankruptcy  for  the  overplus  due  for  which 
the  distress  may  not  have  been  available. 

35.  "When  any  rent  or  other  payment  falls 
due  at  stated  periods,  and  the  order  of  adju- 
dication is  made  at  any  time  other  than  one 
of  such  periods,  the  person  entitled  to  such 
rent  or  payment  may  prove  for  a  proportion 
ate  part  thereof  up  to  the  day  of  the  adjudi- 
cation as  if  such  rent  or  payment  grew  due 
from  day  to  day. 

36.  Interest  on  any  debt  provable  in  bank- 
ruptcy may  be  allowed  by  the  trustee  under 
the  same  circumstances  in  which  interest 
would  have  been  allowable  by  a  jury  if  an 
action  had  been  brought  for  such  debt. 

37.  If  any  bankrupt  is  at  the  date  of  the 
order  of  adjudication  liable  in  respect  of  dis- 
tinct contracts  as  member  of  two  or  more 
distinct  firms,  or  as  a  sole  contractor,  and 
also  as  member  of  a  firm,  the  circumstance 
that  such  firms  are  in  whole  or  in  part  com- 
posed of  the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  joint  con- 
tractors, shall  not  prevent  proof  in  respect 
of  such  contracts  against  the  properties  re- 
spectively liable  upon  such  contracts. 

38.  The  trustee,  with  the  consent  of  the 
creditors,  testified  by  a  resolution  passed  in 
general  meeting,  may  from  time  time,  dur- 
ing the  continuance  of  the  bankruptcy,  make 
such  allowance  as  may  be  approved  by  the 
creditors  to  the  bankrupt  out  of  his  property 
for  the  support  of  the  bankrupt  and  his  fam- 
ily, or  in  consideration  of  his  services  if  he 
is  engaged  in  winding  up  his  estate. 


39.  Where  there  have  been  mutual  credits, 
mutual  debts,  or  other  mutual  dealings  be- 
tween the  bankrupt  and  any  other  person 
proving  or  claiming  to  prove  a  debt  under 
his  bankruptcy,  an  account  shall  be  taken  of 
what  is  due  from  the  one  party  to  the  other 
in  respect  of  such  mutual  dealings,  and  the 
sum  due  from  the  one  party  shall  be  set  off 
against  any  sum  due  from  the  other  party, 
and  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  but  a  person  shall  not  be  enti- 
tled under  this  section  to  claim  the  benefit 
of  any  set-off  against  the  property  of  a  bank- 
rupt in  any  case  where  he  had,  at  the  time 
of  giving  credit  to  the  bankrupt,  notice  of 
an  act  of  bankruptcy  committed  by  such 
bankrupt  and  available  against  him  for  adju 
dication. 

40.  A  creditor  holding  a  specific  security 
on  the  property  of  the  bankrupt,  or  on  any 
part  thereof,  may  on  giving  up  his  security, 
prove  for  his  whole  debt. 

He  shall  also  be  entitled  to  a  dividend  in 
respect  of  the  balance  due  to  him  after  real 
izing  or  givirig  credit  for  the  value  of  his  se 
curity,  in  manner  and  at  the  time  prescribed. 

A  creditor  holding  such  security  as  afore- 
said and  not  complying  with  the  foregoing 
conditions  shall  be  excluded  from  all  share 
in  any  dividend. 

Dividsnds. 

41.  The  trustee  shall  from  time  to  time, 
when  the  committee  of  inspection  deter- 
mines, declare  a  dividend  amongst  the  credi- 
tors who  have  proved  to  his  satisfaction 
debts  provable  in  bankruptcy,  and  shall  dis- 
tribute the  same  accordingly ;  and  in  the 
event  of  his  not  declaring  a  dividend  for  the 
space  of  six  months,  he  shall  summon  a 
meeting  of  the  creditors,  and  explain  to 
them  his  reasons  for  not  declaring  the  same. 

42.  In  the  calculation  and  distribution  of 
a  dividend  it  shall  be  obligatory  on  the  trus- 
tee to  make  provision  for  debts  provable  in 
bankruptcy  appearing  from  the  bankrupt's 
statements,  or  otherwise,  to  be  due  to  per- 
sons resident  in  places  so  distant  from  the 
place  where  the  trustee  is  acting  that  in  the 
ordinary  course  of  communication  they  have 
not  had  suflScient  time  to  tender  their  proofs, 
of  to  establish  them  if  disputed,  and  also 
for  debts  provable  in  bankruptcy,  the  sub- 
ject of  claims  not  yet  determined. 
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43.  Any  creditor  who  has  not  proved  his 
debt  befoi-e  the  declaration  of  any  dividend 
or  dividends  shall  be  entitled  to  be  paid  out 
of  any  monies  for  the  time  being  in  the 
hand  of  the  trustee  any  dividend  or  divi- 
dends he  may  have  failed  to  receive  before 
such  monies  are  made  applicable  to  the  pay- 
ment of  any  future  dividend  or  dividends, 
but  he  shall  not  be  entitled  to  disturb  the 
distribution  of  any  dividend  declared  before 
his  debt  was  proved  by  reason  that  he  has 
not  participated  therein. 

44.  When  the  trustee  has  converted  into 
money  all  the  property  of  the  bankrupt,  or 
so  much  thereof  as  can,  in  the  joint  opinion 
of  himself  and  of  the  committee  of  inspec- 
tion, be  realized  without  needlessly  protract- 
ing the  bankruptcy,  he  shall  declare  a  final 
dividend,  and  give  notice  of  the  time  at 
which  it  will  be  distributed. 

45.  The  bankrupt  shall  be  entitled  to  any 
surplus  remaining  after  payment  of  his  cred- 
itors, and  of  the  costs,  charges,  and  ex- 
penses of  the  bankruptcy. 

46.  No  action  or  suit  for  dividend  shall 
lie  against  the  trustee,  but  if  the  trustee  re- 
fuses to  pay  any  dividend  the  court  may,  if 
it  thinks  fit,  order  the  trustee  to  pay  the 
same,  and  also  to  pay  out  of  his  own  monies 
interest  thereon  for  the  time  that  it  is  with- 
held, and  the  costs  of  the  application. 

Close  of  Bankruptcy. 

47.  When  the  whole  property  of  the  bank- 
rupt has  been  realized  for  the  benefit  of  his 
creditors,  or  so  much  thereof  as  can,  in  the 
joint  opinion  of  the  trustee  and  committee 
of  inspection,  be  realized  without,  needlessly 
protracting  the  bankruptcy,  or  a  composi- 
tion or  arrangement  has  been  completed, 
the  trustee  shall  make  a  report  accordingly 
to  the  court,  and  the  court,  if  satisfied  that 
the  whole  of  the  property  of  the  bankrupt 
has  been  realized  for  the  benefit  of  his 
creditors,  or  so  much  thereof  as  can  be  re- 
alized without  needlessly  protracting  the 
bankruptcy,  or  that  a  composition  or  ar- 
rangement has  been  completed,  shall  make 
an  order  that  the  bankruptcy  has  closed, 
and  the  bankruptcy  shall  be  deemed  to  have 
closed  at  and  after  the  date  of  such  order. 

A  copy  of  the  order  closing  the  bank- 
ruptcy may  be  published  in  the  London 
Gazette,  and  the  production  of  a  copy  of 
such  gazette  containing  a  copy  of  the  order 


shall  be  conclusive  evidence  of  the  order 
having  been  made  and  of  the  date  and  con- 
tents thereof. 

Discharge  of  Bankruptcy. 

48.  When  a  bankruptcy  is  closed,  or  at 
any  time  during  its  continuance,  with  the 
assent  of  the  creditors  testified  by  a  special 
resolution,  the  bankrupt  may  apply  to  the 
court  for  an  order  of  discharge  j  but  such 
discharge  shall  not  be  granted  unless  it  is 
proved  to  the  court  that  one  of  the  follow- 
ing conditions  has  been  fulfilled,  that  is  to 
say,  either  that  a  dividend  of  not  less  than 
ten  shillings  in  the  pound  has  been  paid  out  of 
his  property,  or  might  have  been  paid  except 
through  the  negligence  or  fraud  of  the 
trustee,  or  that  a  special  resolution  of  his 
creditors  has  been  passed  to  the  effect  that 
his  bankruptcy  or  the  failure  to  pay  ten 
shillings  in  the  pound  has,  in  their  opinion, 
arisen  from  circumstances  for  which  the 
bankrupt  cannot  justly  be  held  responsible, 
and  that  they  desire  that  an  order  of  discharge 
should  be  granted  to  him;  and  that  the 
court  may  suspend  for  such  time  as  it  deems 
to  be  just,  or  withhold  altogether,  the  order 
of  discharge  in  the  circumstances  following : 
namely,  if  it  appears  to  the  court  on  the 
representation  of  the  creditors  made  by 
special  resolution,  of  the  truth  of  which 
representation  the  court  is  satisfied,  or  by 
other  sufiicient  evidence,  that  the  bankrupt 
has  made  default  in  giving  up  to  his  credit- 
ors the  property  which  he  is  required  by 
this  act  to  give  up ;  or  that  a  prosecution 
has  been  commenced  against  him  in  pursu- 
ance of  the  provisions  relating  to  the  pun- 
ishment of  fraudulent  debtors,  contained  in 
the  "  Debtors'  Act  of  1869,"  in  respect  of 
any  offence  alleged  to  have  been  committed 
by  him  against  the  said  act. 

49.  An  order  of  discharge  shall  not  release 
the  bankrupt  from  any  debt  or  liability  in- 
curred by  means  of  any  fraud  or  breach  of 
trust,  nor  from  any  debt  or  liability  whereof 
he  has  obtained  forbearance  by  any  fraud, 
but  it  shall  release  the  bankrupt  from  all 
other  debts  provable  under  the  bankruptcy, 
with  the  exception  of — 

(1.)  Debts  due  to  the  crown : 

(2.)  Debts  with  which  the  bankrupt  stands 
charged  at  the  suit  of  the  crown  or  of 
any  person  for  any  offence  against  a 
statute  relating  to  any  branch  of  the 
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public  revenue,  or  at  the  suit  of  the 

sheriff  or  other  public  officer  on  a  bail 

bond  entered  into  for  the  appearance  of 

any  person  prosecuted  for  any  guch 

offence : 

And  he  shall  not  be  discharged  from  such 

excepted  debts  unless  the  commissioners  of 

the  treasury  certify  in  writing  their  consent 

to  his  being  discharged  therefrom. 

An  order  of  discharge  shall  be  sufficient 
evidence  of  the  bankruptcy,  and  of  the  va- 
lidity of  the  proceedings  thereon,  and  in  any 
proceedings  that  may  be  instituted  against  a 
balnkrupt  who  has  obtained  an  order  of  dis- 
charge in  respect  of  any  debt  from  which  he 
is  released  by  such  order,  the  bankrupt  may 
plead  that  the  cause  of  action  occurred  be- 
fore his  discharge,  and  may  give  this  act  and 
the  special  matter  in  evidence. 

50.  The  order  of  discharge  shall  not  re- 
lease any  person  who,  at  the  date  of  the  or- 
der of  adjudication,  was  a  partner  with  the 
bankrupt,  or  was  jointly  bound  or  had  mad« 
any  joint  contract  with  him. 

Belease  of  Trustee. 

51.  When  the  bankruptcy  is  closed  the 
trustee  shall  call  a  meeting  of  the  creditors 
to  consider  an  application  to  be  made  to  the 
Court  for  his  release.  At  the  meeting  the 
trustee  shall  lay  before  the  assembled  cred- 
itors an  account  showing  the  manner  in 
which  the  bankruptcy  has  been  conducted, 
with  a  list  of  the  unclaimed  dividends  if 
any,  and  of  the  property,  if  any,  outstand- 
ing, and  shall  inform  the  meeting  that  he 
proposes  to  apply  to  the  court  for  release. 

The.creditors  assembled  at  the  meeting 
may  express  their  opinion  as  to  the  conduct 
of  the  trustee,  and  they,  or  any  of  them, 
may  appear  before  the  court  and  oppose  the 
release  of  the  trustee. 

The  court,  after  hearing  what,  if  anything, 
can  be  urged  against  the  release  of  the  trus- 
tee, shall  grant  or  withhold  the  release  ac- 
cordingly, and  if  it  withhold  the  release 
.shall  make  such  order  as  it  thinks  just, 
charging  the  trustee  with  the  consequences 
of  any  act  or  default  he  may  have  done  or 
made  contrary  to  his  duty,  and  shall  sus- 
pend his  release  until  such  charging  order 
has  been  complied  with,  and  the  court 
thinks  j'ust  to  grant  the  release  of  the 
trustee. 

52.  Unclaimed  dividends,  and  any  other 


moneys  arising  from  the  property  of  the 
bankrupt,  remaining  under  the  control  of 
the  trustee  at  the  close  of  the  bankruptcy 
of  any  bankrupt,  or  accruing  thereafter, 
shall  be  accounted  and  paid  over  to  such  ac- 
count as  may  be  directed  by  the  rules  of 
the  court  to  be  made  with  the  sanction  of 
the  treasury ;  and  any  parties  entitled 
thereto  may  claim  the  same  in  manner 
directed  by  such  rules.  The  trustee  shall 
also  deliver  a  list  of  any  outstanding  prop- 
erty of  the  bankrupt  to  the  prescribed  per- 
sons, and  the  same  shall,  when  practicable, 
be  got  in  and  applied  for  the  benefit  of  the 
creditors  in  the  manner  prescribed. 

53.  The  order  of  the  court  releasing  the 
trustee  of  a  bankruptcy  shall  discbarge  him 
from  all  liability  in  respect  of  any  act  done 
or  default  made  by  him  in  the  administra- 
tion of  the  affairs  of  the  bankrupt,  or  other- 
wise in  relation  to  his  conduct  as  trustee  of 
such  bankrupt ;  but  such  order  may  be  re- 
voked by  the  court  on  proof  that  it  was  ob 
tained  by  fraud. 

Status  of  Undischarged  Bankrupt. 

54.  Where  a  person  who  has  been  made 
bankrupt  who  has  not  obtained  hjs  discharge, 
then,  from  and  after  the  close  of  his  bank- 
ruptcy, the  following  consequences  shall  en- 
sue : 

(1.)  No  portion  of  a  debt  provable  under 
the  bankruptcy  shall  be  enforced  against 
the  property  of  the  person  so  made 
bankrupt  until  the  expiration  of  three 
years  from  the  close  of  the  bankruptcy : 
and  during  that  time,  if  he  pay  to  his 
creditors  such  additional  sum  as  will, 
with  the  dividend  paid  out  of  his  prop- 
erty during  the  bankruptcy,  make  up 
ten  shillings  in  the  pound,  he  shall  be 
entitled  to  an  order  of  discharge  in  the 
same  manner  as  if  a  dividend  of  ten 
shillings  in  the  pound  had  originally 
been  paid  out  of  his  property ; 

(2.)  At  the  expiration  of  a  period  of  three 
years  from  the  close,  of  the  bankruptcy, 
if  the  debtor  made  bankrupt  has  not 
obtained  an  order  of  discharge,  any 
balance  remaining  unpaid  in  respect  of 
any  debt  proved  in  such  bankruptcy 
(but  without  interest  in  the  meantime) 
shall  be  deetned  to  be  a  subsisting  debt 
in  the  nature  of  a  judgment  debt,  and 
subject  to  the  rights  of  any  persons  who 
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have  become  creditors  of  the  debtor 
since  the  close  of  hi§  bankruptcy,  may 
be  enforced  against  any  property  of  the 
debtor,  with  the  sanction  of  the  court 
which  adjudicated  such  debtor  a  bank- 
rupt, or  of  the  court  having  jurisdiction 
in  bankruptcy  in  the  place  where  the 
property  is  situated,  but  to  the  extent 
only,  and  at  the  time  and  in  manner  di- 
rected by  such  court;  and  after  giving 
such  notice  and  doing  such  acts  as  may 
be  prescribed  in  that  behalf. 

Audit. 

55.  The  trustee  having  had  his  quarterly 
statements  of  accounts  audited  by  the  com- 
mittee of  inspection,  shall,  within  the  pre- 
scribed time,  forward  the  certified  statement 
in  the  prescribed  form  to  an  officer  to  be 
called  the  comptroller  in  bankruptcy,  and  if 
he  fail  to  do  so  he  shall  be  deemed  guilty  of 
a  contempt  of  court  to  be  punishable  ac- 
cordingly. The  first  and  any  subsequent 
comptroller  shall  be  appointed  by  the  lord 
chancellor,  and  hold  ofiice  during  his  plea- 
sure, and  shall  be  paid  such  salary  as  the 
lord  chancellor  may,  with  the  sanction  of 
the  treasury,  direct.  The  comptroller  shall 
be  provided  with  such  office  in  London,  and 
with  such  officers,  clerks  and  servants,  as 
may  be  directed  by  the  lord  chancellor,  with 
the  approval  of  the  treasury.  The  officers, 
clerks  and  servants  in  the  office  of  the  comp- 
troller shall  be  appointed  and  dismissible  by 
the  comptroller,  and  there  shall  be  allowed 
and  paid  to  him  such  sum  as  the  treasury 
may  from  time  to  time  direct  for  the  ex- 
penses of  his  office,  and  of  such  clerks  and 
other  persons  as  may  be  deemed  necessary 
b)'  the  treasury. 

56.  Every  trustee  of  a  bankrupt  shall 
from  time  to  time,  as  may  be  prescribed,  and 
not  less  than  once  in  every  year  during  the 
bankruptcy,  transmit  to  the  comptroller  a 
statement  showing  the  proceedings  in  such 
bankruptcy  up  to  the  date  of  the  statement 
containing  the  prescribed  particulars,  and 
made  out  in  the  prescribed  form ;  and  any 
trustee  failing  to  transmit  accounts  in  com- 
pliance with  this  section  shall  be  deemed 
guilty  of  a  contempt  of  court,  and  be  pun- 
ishable accordingly. 

57.  The  comptroller  shall  examine  the 
statements  transmitted  to  him,  and  shall  call 
the  trustee  to  account  for  any  misfeasance, 
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neglect,  or  omission  which  may  appear  on 
such  statements,  and  may  require  the  trus- 
tee to  make  good  any  loss  the  estate  of  the 
bankrupt  may  have  sustained  by  such  mis- 
feasance, neglect,  or  omission.  If  the  trus- 
tee fail  to  comply  with  such  requisition  of 
the  comptroller,  the  comptroller  may  report 
the  same  to  the  court ;  and  the  court,  after 
hearing  the  explanation,  if  any,  of  the  trus- 
tee, shall  make  such  order  in  the  premises 
as  it  thinks  just. 

58.  The  comptroller  may  at  any  time  re- 
quire any  trustee  to  answer  any  inquiry 
made  by  him  in  relation  to  any  bankruptcy 
in  which  such  trustee  is  engaged,  and  may, 
if  he  think  fit,  apply  to  the  court  to  exam- 
ine on  oath  such  trustee  or  any  other  per- 
son concerning  such  bankruptcy ;  he  may 
also  direct  a  local  investigation  to  be  made 
of  the  books  and  vouchers  of  the  trustees. 


PART  III. 

CONSXITUTION  AND   PoWERS    OF    CoUKT. 

Description  of  Court. 

59.  From  and  after  the  commencement  of 
this  act  the  following  provisions  shall  take 
effect  with  respect  to  the  courts  having  ju- 
risdiction in  bankruptcy,  and  their  officers ; 
that  is  to  say: 

If  the  person  sought  to  be  adjudged  a  bank- 
rupt reside  or  carry  on  business  within 
the  London  bankruptcy  district  as  here- 
inafter defined,  or  be  not  resident  in 
England,  then  "  the  court "  shall  mean, 
for  the  purposes  of  this  act,  the  court 
of  bankruptcy  in  London  as  constituted 
by  this  act.  and  hereinafter  referred  to 
as  the  London  bankruptcy  court. 

If  the  person  sought  to  be  adjudged  a  bank- 
rupt, being  resident  in  England,  do  not 
reside  or  carry  on  business  within  the 
London  bankruptcy  district,  then  "  the 
court"  shall,  subject  to  the  provisions 
hereinafter  contained  for  removing  the 
proceedings,  mean  the  county  court  of 
the  district  in  which  such  person  resides 
or  carries  on  business,  hereinafter  re- 
ferred to  as  the  local  bankruptcy  court. 

60.  The  London  bankruptcy  district  shall, 
for  the  purposes  of  this  act,  comprise  the 
following  places,  that  is  to  say,  the  city  of 
London  and  the  liberties  thereof,   and  all 
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such  parts  of  the  metropolis  and  other  places 
as  are  situated  within  the  district  of  any 
county  court  described  as  a  metropolitan 
county  court  in  the  list  contained  in  the  sec- 
ond schedule  hereto. 

61.  The  London  bankruptcy  court  shall, 
from  and  after  the  commencement  of  this 
act,  consist  of  a  judge,  to  be  called  the  chief 
judge  in  bankruptcy,  and,  subject  to  the 
provisions  of  this  act  with  respect  to  the 
officers  of  the  existing  London  bankruptcy 
court,  of  such  number  of  registrars  not  ex- 
ceeding four,  clerks,  ushers,  and  other  sub- 
ordinate officers,  as  may  be  determined  by 
the  chief  judge  with  the  sanction  of  the 
treasury. 

Subject  to  the  provisions  of  this  act  with 
respect  to  the  appointment  of  the  first  chief 
judge,  the  office  of  chief  judge  in  bankrupt- 
cy shall  be  filled  by  such  one  of  the  judges 
of  her  majesty's  superior  courts  of  common 
law  of  equity  as  may,  with  his  assent,  be  as- 
signed to  hold  such  office  by  the  lord  chan- 
cellor ;  the  judge  so  assigned  shall  hold  the 
office  of  chief  judge  in  bankruptcy  in  addi- 
tion to  the  office  of  judge  in  the  court  to 
which  he  belongs.  Any  puisne  judge  or 
vice-chancellor  appointed  to  any  of  the  said 
courts  after  the  passing  of  this  act  shall, 
when  required  by  the  lord  chancellor^  per- 
form thedutiesof  chief  judge  in  bankruptcy. 

62.  Subject  to  the  provisions  in  this  act 
with  respect  to  the  officers  of  the  existing 
London  bankruptcy  court,  the  registrars, 
clerks,  ushers,  and  other  subordinate  officers 
thereof,  shall  be  appointed  by  the  chief 
judge  for  the  time  being,  and  may  be  re- 
moved by  him  and  others  appointed  in  their 
stead  if  the  judge  is  of  opinion  that  they  are 
negligent,  unskilful,  untrustworthy  in  the 
performance  of  their  duties,  or  ought  in  his 
opinion  be  removed  for  any  other  just  cause. 

63.  Subject  as  aforesaid,  there  shall  be 
paid,  out  of  moneys  provided  by  parliament, 
to  the  registrars,  clerks,  ushers,  and  other 
subordinate  officers  such  salaries  as  the 
chief  judge  with  the  sanction  of  the  treasury 
may  determine. 

64.  Subject  as  aforesaid,  the  registrars, 
clerks,  ushers,  and  other  subordinate  officers 
of  the  London  bankruptcy  court  shall  per- 
form such  duties  as  may  from  time  to  time 
be  assigned  to  them  by  the  chief  judge  with 
the  assent  of  the  lord  chancellor. 

65.  The  London  court  of  bankruptcy  shall 


continue  to  be  a  court  of  law  and  of  equity 
and  a  principal  «court  of  record,  and  the 
chief  judge  in  bankruptcy  shall  have  all  the 
powers,  jurisdiction,  and  privileges  possessed 
by  any  judge  of  her  majesty's  superior 
courts  of  common  law  at  Westminster,  or  by 
any  judge  of  her  majesty's  high  court  of 
chancery,  and  the  orders  of  such  judge  shall 
be  of  the  same  force  as  if  they  were  judg- 
ments in  the  superior  courts  of  common  law 
or  decrees  in  the  high  court  of  chancery. 
The  chief  judge  in  bankruptcy  may  sit  in 
chambers,  and  when  in  chambers  shall  have 
the  same  jurisdiction  and  exercise  the  same 
powers  as  if  sitting  in  open  court. 

66.  Every  judge  of  a  local  court  of  bank- 
ruptcy shall,  for  the  purpose  of  this  act,  in 
addition  to  his  ordinary  powers  as  a  county 
court  judge,  have  all  the  power  and  jurisdic- 
tion of  a  judge  of  her  majesty's  high  court 
of  chancery,  and  the  orders  of  such  judge 
may  be  enforced  accordingly  in  manner  pre- 
scribed. 

67.  The  chief  judge  in  bankruptcy  and 
every  judge  of  a  local  court  of  bankruptcy 
may,  subject  and  in  accordance  with  the  rules 
of  the  court  of  the  time  being  in  force,  dele- 
gate to  the  registrar  or  any  other  officer  of  his 
court  such  of  the  powers  vested  in  him  by 
this  act  as  it  may  be  expedient  for  the  j  udge 
to  delegate  to  him. 

68.  The  lord  chancellor  shall,  with  the 
sanction  of  the  treasury,  from  time  to  time 
prescribe  a  scale  of  fees  to  be  charged  for 
any  business  done  by  any  court  or  officer 
thereof  under  this  act;  and  the  treasury 
shall  direct  whether  the  same  shall  be  im- 
posed by  stamps  or  otherwise,  and  by  whom 
and  in  what  manner  the  same  shall  be  col- 
lected, accounted  for  and  appropriated,  and 
whether  any  and  what  remuneration  shall 
be  allowed  to  any  person  performing  any 
duties  under  this  act. 

69.  No  judge,  registrar  or  officer  having 
jurisdiction  in  bankruptcy,  or  attached  to 
any  court  having  jurisdiction  in  bankruptcy, 
shall,  during  his  continuance  in  office,  be 
capable  of  being  elected  or  sitting  as  a  mem- 
ber of  the  house  of  commons ;  and  no  reg- 
istrar or  officer  of  such  court  shall,  during 
his  continuance  in  office,  either  directly  or 
indirectly,  by  himself  or  partner,  act  as  an 
attorney  or  solicitor  in  any  proceeding  in 
any  bankruptcy  in  any  court  of  which  he  is 
registrar  or  officer,  or  in  any  appeal  from 
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such  court,  or  in  any  prosecution  of  a 
bankrupt  by  order  of  such  court,  under 
pain  of  dismissal  by  the  judge;  and  such 
dismissal  shall  be  in  writing,  stating  the 
reasons  for  the  same ;  and  a  copy  thereof 
shall  be  sent  to  the  chief  judge  in  bank- 
ruptcy, who,  if  he  shall  see  fit,  may  rein- 
state such  registrar  or  ofScer. 

70.  Every  attorney  and  solicitor  of  the 
superior  courts  shall  be,  and  may  practice  as 
a  soUcitor  of,  and  in  the  court  of  bankruptcy, 
and  in  matters  before  the  chief  judge  or 
registrars,  in  the  London  court  of  bankrupt- 
cy, in  court  or  in  chambers,  may  appear  and 
be  heard  without  being  required  to  employ 
counsel ;  and  if  any  person  not  being  such 
attorney  or  solicitor  practices  in  the  court  of 
bankruptcy  as  attorney  or  solicitor,  he  shall 
be  deemed  guilty  of  a  contempt  of  the  court. 

71.  Every  court  having  jurisdiction  in 
bankruptcy  under  this  act  may  review,  re- 
scind, or  vary  any  order  made  by  it  in  pur- 
suance of  this  act.  Any  person  aggrieved 
by  any  order  of  a  local  bankruptcy  court  in 
respect  of  a  matter  of  fact  or  of  law  made  in 
pursuance  of  this  act  may  appeal  to  the  chief 
judge  in  bankruptcy,  and  it  shall  be  lawful 
for  such  judge  to  alter,  reverse,  or  confirm 
such  order  as  he  thinks  just.  Any  order 
made  by  the  chief  judge  in  bankruptcy, 
whether  in  respect  of  a  matter  brought  be- 
fore him  on  appeal  or  not,  shall  be  subject 
to  an  appeal  to  the  court  of  appeal  in  chan- 
cery (which  court,  for  the  purposes  of  this 
act,  shall  be  and  form  a  court  of  record,  and 
shall  have  all  the  jurisdiction,  powers,  and 
authorities  of  the  court  of  bankruptcy,  to  be 
exercisable  either  originally  or  on  appeal, 
and  shall  have  all  the  powers  and  authori- 
ties of  the  court  of  chancery  relative  to  the 
trial  of  questions  of  fact,  by  jury,  issue,  or 
otherwise),  and  also,  with  the  leave  of  the 
court  of  appeal,  to  the  house  of  lords,  but 
no  appeal  shall  be  entertained  under  this  act 
except  in  conformity  to  such  rules  of  court 
as  may  for  the  time  being  be  in  force  in  re- 
lation to  such  appeal. 

72.  Subject  to  the  provisions  of  this  act, 
every  court  having  jurisdiction  in  bankrupt- 
cy under  this  act  shall  have  full  power  to 
decide  all  questions  of  priorities,  and  all  oth- 
er questions  whatsoever,  whether  of  law  or 
fact,  arising  in  any  case  of  bankruptcy  com- 
ing within  the  cognizance  of  such  court,  or 
which  the  court  may  deem  it  expedient  or 


necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  dis- 
tribution of  property  in  any  such  case  ;  and 
no  such  court  as  aforesaid  shall  be  subject 
to  be  restrained  in  the  execution  of  its  powers 
under  this  act  by  the  order  of  any  other 
court,  nor  shall  any  appeal  lie  from  its  de- 
cisions, except  in  manner  directed  by  this 
act ;  and  if  in  any  proceedings  in  bankrupt- 
cy there  arises  any  question  of  fact  which 
the  parties  desire  to  be  tried  before  a  jury 
instead  of  by  the  court  itself,  or  which  the 
court  thinks  ought  to  be  tried  by  a  jury,  the 
court  may  direct  such  trial  to  be  had,  and 
such  trial  may  be  had  accordingly,  in  the 
London  court  of  bankruptcy,  in  the  same 
manner  as  if  it  were  the  trial  of  an  issue  in 
one  of  the  superior  courts  of  common  law, 
and  in  the  county  court  in  the  manner  in 
which  jury  trials  in  ordinary  cases  are  by 
law  held  in  such  court. 

Orders  and  Warrcmts  of  Court. 

73.  Any  order  made  hy  a  court  having 
jurisdiction  in  bankruptcy  in  England  under 
this  act  shall  be  enforced  in  Scotland  and 
Ireland  in  the  courts  having  jurisdiction  in 
bankruptcy  in  such  countries  respectively, 
in  the  same  manner  in  all  respects  as  if  such 
order  had  been  made  by  the  courts  which 
are  hereby  required  to  enforce  the  same ;  and 
in  like  manner  any  order  made  by  the  court 
in  Scotland  having  jurisdiction  in  bankrupt- 
cy shall  be  enforced  in  England  and  Ireland, 
and  any  order  made  by  the  court  having 
jurisdiction  in  bankruptcy  in  Ireland  shall 
be  enforced  in  England  and  Scotland  by  the 
courts  respectively  having  jurisdiction  in 
bankruptcy  in  the  division  of  the  United 
Kingdom  where  the  orders  made  require  to 
be  enforced,  and  in  the  same  manner  in  all 
respects  as  if  such  order  had  been  made  by 
the  court  required  to  enforce  the  same  in  a 
case  of  bankruptcy  within  its  own  jurisdic- 
tion. 

74.  The  London  bankruptcy  court,  the 
local  bankruptcy  court,  the  courts  having 
jurisdiction  in  bankruptcy  in  Scotland  and 
Ireland,  and  every  British  court  elsewhere 
having  jurisdiction  in  bankruptcy  or  insol- 
vency, and  the  officers  of  such  courts  re- 
spectively, shall  severally  act  in  aid  of  and 
be  auxiliary  to  each  other  in  all  matters  of 
bankruptcy,  and  an  order  of  the  court  seek- 
ing aid,  together  with  a  request  to  another 
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of  the  said  courts,  shall  be  deemed  sufBcient 
to  enable  the  latter  court  to  exercise,  in  re- 
gard to  the  matters  directed  by  such  order, 
the  like  jurisdiction  which  the  court  which 
made  the  request,  as  well  as  the  court  to 
which  the  request  is  made,  could  exercise  in 
regard  to  similar  matters  within  their  re- 
spective jurisdictions. 

75.  Any  court  haying  jurisdiction  in 
bankruptcy  in  England  under  this  act  may, 
if  it  think  fit,  order  that  a  person  named  in 
the  order,  being  in  Scotland  or  in  Ireland, 
shall  be  examined  there. 

76.  Any  warrant  of  a  court  having  juris- 
diction in  bankruptcy  in  England  under  this 
act  may  be  enforced  in  Scotland,  Ireland, 
the  Isle  of  Man,  the  Channel  Islands,  and 
elsewhere  in  her  majesty's  dominions,  in  the 
same  manner  and  subject  to  the  same  privi- 
leges in  and  subject  to  which  a  warrant  is- 
sued by  any  justice  of  the  peace  against  a 
person  for  any  indictable  offence  against  the 
laws  of  England  may  be  executed  in  such 
countries  respectively,  in  pursuance  of  the 
acts  of  parliament  in  that  behalf;  and  any 
search-warrant  issued  by  a  court  having 
jurisdiction  in  bankruptcy  under  this  act 
for  the  discovery  of  any  property  of  a  bank- 
rupt may  be  executed  in  manner  pi'escribed, 
or  in  the  same  manner  and  subject  to  the 
same  privileges  in  and  subject  to  which  a 
search-warrant  for  property  supposed  to  be 
stolen  may  be  executed  according  to  law. 

77.  Where  any  court  having  jurisdiction 
in  bankruptcy  under  this  act  commits  any 
person  to  prison,  the  commitment  may  be 
to  such  convenient  prison  as  the  court  thinks 
expedient;  and  if  the  jailor  of  any  prison 
refuses  to  receive  any  prisoner  so  committed, 
he  shall  be  liable,  for  every  such  refusal,  to 
a  penalty  not  exceeding  one  hundred  pounds . 

General  Rules. 

78.  The  lord  chancellor,  with  the  advice 
of  the  chief  judge  in  bankvupty,  may,  from 
time  to  time,  make,  and  may,  from  time  to 
time,  revoke  and  alter,  general  rules,  in  this 
act  described  as  rules  of  court,  for  the  ef- 
fectual execution  of  this  act,  and  of  the  ob- 
jects thereof,  and  the  regulation  of  the  prac- 
tice and  procedure  of  bankruptcy  petitions, 
and  the  proceedings  thereon. 

Any  general  rules  made  as  aforesaid  may 
prescribe  regulations  as  to  the  service  of 
bankruptcy  petitions,  including  provisions 


for  substituted  service ;  as  to  the  valuing  of 
any  debts  provable  in  bankruptcy ;  as  to  the 
valuation  of  securities  held  by  creditors ;  as 
to  the  giving  or  withholding  interest  or  dis- 
count on  or  in  respect  of  debts  or  dividends ; 
as  to  the  funds  out  of  which  costs 
are  to  be  paid,  the  order  of  payment, 
and  the  amount  and  taxation  thereof ;  and 
as  to  any  other  matter  or  thing,  whether 
similar  or  not  to  those  above  enumerated,  in 
respect  to  which  it  may  be  expedient  to 
make  rules  for  carrying  into  effect  the  ob- 
jects of  this  act ;  and  any  rules  so  made 
shall  be  deemed  to  be  within  the  powers 
conferred  by  this  act,  and  shall  be  of  the 
same  force  as  if  they  were  enac^d  in  the 
body  of  this  act. 

Any  rules  made  in  pursuance  of  the  sec- 
tion shall  be  laid  before  parliament  within 
three  weeks  after  they  are  made,  if  parlia- 
ment be  then  sitting  ;  and  if  parliament  be 
not  then  sitting,  within  three  weeks  after 
the  beginning  of  the  then  next  session  of 
parliament,  and  any  rules  so  made  shall  be 
judicially  noticed. 

Until  rules  have  been  made  in  pursuance 
of  this  act,  and  so  far  as  such  rules  do  not 
extend,  the  principles,  practice,  and  rules  on 
which  courts  having  jurisdiction  in  bank- 
ruptcy have  heretofore  acted  in  dealing  with 
bankruptcy  proceedings  shall  be  observed 
by  any  court  having  jurisdiction  in  bank- 
ruptcj'  cases  under  this  act. 

Change  of  Jwrisdictkm  by  Chancellor. 

79.  Notwithstanding  anything  in  this  act 
contained,  the  lord  chancellor  may,  from 
time  to  time,  by  order  under  his  hand,  ex- 
clude any  county  court  from  having  jurisdic- 
tion in  bankruptcy,  and,  for  the  purposes  of 
bankruptcy  jurisdiction,  may  attach  its  dis- 
trict or  any  part  thereof  to  any  other  county 
court  or  courts,  and  may  from  time  to  time 
revoke  or  alter  any  order  so  made. 


PAET    IV. 

Supplemental  Pbovisions. 

As  to  Proceedings. 

80.  The  following  regulations  shall  be 
made  with  respect  to  proceedings  in  bank- 
ruptcy, namely : 
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(1.)  Every  bankruptcy  petition  shall  be  ac- 
accompanied  by  an  affidavit  of  the  peti- 
tioner in  the  prescribed  form,  verifying 
the  statements  contained  in  such  peti- 
tion : 

(2.)  Where  two  or  more  bankruptcy  peti- 
tions are  presented  against  the  same 
debtor  or  against  debtors  being  mem- 
bers of  the  same  partnership,  the  court 
may  consolidate  the  proceedings,  or  any 
of  them,  upon  such  terms  as  the  court 
thinks  fit : 

(3.)  Where  proceedings  against  the  debtor 
are  instituted  in  more  courts  than  one, 
the  London  court  of  bankruptcy  may, 
on  the  application  of  any  creditor,  di- 
rect the  transfer  of  such  proceedings 
to  the  London  court  of  bankruptcy,  or 
to  any  local  bankruptcy  court : 

(4.)  Where  the  petition  does  not  proceed 
with  due  diligence  on  his  petition  the 
court  may  substitute  as  petitioner  any 
other  creditor  to  whom  the  debtor  may 
be  indebted  in  the  amount  required  by 
this  act  in  the  case  of  a  petitioning 
creditor : 

(5.)  Where  the  crejiitors  resolve  by  a  special 
resolution  that  it  will  be  more  conveni- 
ent that  the  proceedings  in  any  local 
bankruptcy  court  should  be  transferred 
to  the  London  court  or  to  some  other 
local  court,  or  where  the  judge  of  a  local 
court  certifies  that  in  his  opinion  the 
bankruptcy  would  be  more  advantage- 
ously conducted  in  the  London  court  or 
in  some  other  locs^l  court,  and  the  cred- 
itors do  not  by  resolution  object  tp  the 
transfer,  the  petition  shall  be  transferred 
to  and  all  subsequent  proceedings  there- 
on hand  the  London  court  or  such  other 
local  court : 

(6.)  Subject  to  the  provisions  of  this  act, 
every  court  having  original  jurisdiction 
in  bankruptcy  shall  be  deemed  to  be 
the  same  court,  and  to  have  jurisdiction 
thoughout  England  ;  and  cases  may  be 
transferred  from  one  court  to  another  in 
such  manner  as  may  be  prescribed : 

(7.)  A  corporation  may  prove  a  debt,  vote, 
and  otherwise  act  in  bankruptcy,  by 
an  agent  duly  authorized  under  the  seal 
of  the  corporation : 

(8.)  A  creditor  may,  in  the  prescribed  man- 
ner by  instrument  in  writing,  appoint  a 
person  to  represent  him  in  all  matters 


relating  to  any  debtor  or  his  affairs  in 
which  a  creditor  is  concerned  in  pursu- 
ance of  this  act,  and  such  representa- 
tive shall  thereupon,  for  all  the  purposes 
of  this  act,  stand  in  the  same  position 
as  the  creditor  who  appointed  him  : 
(9.)  When  a  debtor  who  hag  been  adjudi- 
cated a  bankrupt  dies,  the  court  may 
order  that  the  proceedings  in  the  matter 
be  continued  as  if  he  were  alive  : 
(10.)  The  court  may,  at  any  time,  on  proof 
to  its  satisfaction  that  proceedings  in 
bankruptcy  ought  to  be  stayed,  by  rea- 
son that  negotiations  are  pending  for 
the  liquidation  of  the  affairs  of  the  bank- 
rupt by  arrangement  or  for  the  accept- 
ance of  a  composition  by  the  creditors 
in  pursuance  of  the  provisions  herein- 
after contained,  or  on  proof  to  its  sat- 
isfaction of  any  other  sufficient  reason 
for  staying  the  same,  make   an  order 
staying  the  same,  either  altogether  or 
for  a  limited  time,  on  such  terms  and 
subject  to  such  conditions  as  the  court 
may  think  just. 
81.  Whenever  any  adjudication  in  bank- 
ruptcy is  annulled  all  sales  and  dispositions 
of  property  and  payments  duly  made,  and  all 
acts  theretofore  done,  b3'  the  trustee  or  any 
person  acting  under  his  authority,  or  by  the 
court,  shall  be  valid,  but  the  property  of  the 
debtor  who  was  adjudged  a  bankrupt  shall 
in  such  case  vest  in  such  person  as  the  court 
may  appoint,  or  in  default  of  any  such  ap- 
pointment revert  to  the  bankrupt  for  all  his 
estate  or  interest  therein  upon  such  terms 
and  subject  to  such  conditions,  if  any,  as 
the  court  may  declare  by  order.     A  copy  of 
the  order  of  the  court  annulling  the  adjudi- 
cation of  a  debtor  as  a  bankrupt  shall  be 
forthwith  published  in  the  London  Gazette, 
and    advertised  locally  in    the    prescribed 
manner,  and  the  production  of  a  copy  of  the 
Gazette  containing  such  order  shall  be  con- 
clusive evidence  of  the  fact  of  the  adjudica- 
tion having  been  annulled,  and  of  the  terms 
of  the  order  annulling  the  same. 

62.  No  proceeding  in  bankruptcy  shall  be 
invalidated  by  any  formal  defect  or  by  any 
irregularity,  unless  the  court  before  which 
an  objection  is  made  to  such  proceeding  is 
of  opinion  that  substantial  injustice  has  been 
caused  by  such  defect  or  irregularity,  and 
that  such  injustice  cannot  be  remedied  by 
any  order  of  such  court. 
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As  to  Trustees  and  Committee  of  Inspection. 

83.  The  following  regulations  shall  be 
made  with  respect  to  the  trustee  and  com- 
mittee of  inspection : 

(1.)  The  creditors  may,  if  they  think  fit, 
appoint  more  persons  than  one  to  the 
ofBce  of  trustee,  and  where  more  than 
one  are  appointed  they  shall  declare 
whether  any  act  required  or  authorised 
to  be  done  by  the  trustee  is  to  be  done 
by  all  or  any  one  or  more  of  such  per- 
sons, but  all  such  persons  are  in  this 
act  included  under  the  term  "  trustee," 
and  shall  be  joint  tenants  of  the  pro- 
perty of  the  bankrupt.  The  creditors 
may  also  appoint  persons  to  act  as  trus- 
tees in  succession  in  the  event  of  one  or 
more  of  the  persons  first  named  declin- 
ing to  accept  the  ofBce  of  trustee  : 

(2.)  If  any  vacancy  occur  in  the  office  of 
trustee  by  death,  resignation,  or  other- 
wise, the  creditors  in  general  meeting 
shall  fill  up  such  vacancy,  and  a  general 
meeting  for  the  purpose  of  filling  up 
such  vacancy  may  be  convened  by  the 
continuing  trustee,  if  there  be  more  than 
one  or  by  the  registrar  on  the  requisi- 
tion of  any  creditor : 

(3.)  If,  through  any  cause  whatever,  there 
is  no  trustee  acting  during  the  continu- 
ance of  a  bankruptcy,  the  registrar  of 
the  court  for  the  time  being  having 
jurisdiction  in  the  bankruptcy  shall  act 
as  such  trustee  : 

(4.)  The  court  may,  upon  cause  shown,  re- 
move any  trustee.  The  creditors  may, 
by  special  resolution  at  a  meeting 
specially  called  for  that  purpose,  of 
which  seven  days'  notice  has  been  given, 
remove  the  trustee  and  appoint  another 
person  to  fill  his  office,  and  the  court 
shall  give  a  certificate  declaring  him  to 
be  the  trustee : 

(5.)  If  a  trustee  be  adjudged  a  bankrupt,  he 
shall  cease  to  be  trustee,  and  the  reg- 
istrar shall,  if  there  be  no  other  trustee, 
call  a  meeting  of  creditors  for  the  ap- 
pointment of  another  trustee  in  his 
place : 

(6.)  The  property  of  a  bankrupt  shall  pass 
from  trustee  to  trustee,  including  under 
that  term  the  registrar  when  he  fills  the 
office  of  trustee,  and  shall  vest  in  the 
trustee  for  the   time  being  during  his 


continuance  in  office,  without  any  con- 
veyance, assignment,  or  transfer  what- 
ever. 

(7.)  The  trustee  of  a  bankrupt  may  sue  and 
be  sued  by  the  official  name  of  "  the 
trustee  of  the  property  of  ,  a 

bankrupt,"  inserting  the  name  of  the 
bankrupt,  and  by  that  name  may  hold 
property  of  every  description,  make  con- 
tracts, sue  and  be  sued,  enter  into  any 
engagements  binding  upon  himself  and 
his  successors  in  office,  and  do  all  other 
acts  necessary  or  expedient  to  be  done 
in  the  execution  of  his  office  : 

(8.)  The  certificate  of  appointment  of  a  trus- 
tee shall '  for  all  purposes  of  any  law  in 
force  in  the  British  dominions  requiring 
registration,  enrolment,  or  recording  of 
conveyances  or  assignments  of  property 
be  deemed  to  be  a  conveyance  or  assign- 
ment of  property,  and  maybe  register- 
ed, enroled,  and  recorded  accordingly: 

(9.)  All  acts  and  things  by  this  act  author- 
ised or  required  to  be  done  by  or  to  the 
registrar  may  be  done  within  the  dis- 
trict of  each  court  having  jurisdiction  in 
bankruptcy  by  or  to  the  registrar  of  that 
court : 

(10.)  Any  member  of  the  committee  of  in- 
spection may  resign  his  office  by  notice 
in  writing  signed  by  him,  and  delivered 
to  the  trustee : 

(11.)  The  creditors  may  by  resolution  fix 
the  quorum,  required  to  be  present  at 
a  meeting  of  the  committee  of  inspection: 

(12.)  Any  member  of  the  committee  of  in- 
spection may  also  be  removed  by  a  spe- 
cial resolution  at  any  meeting  of  credi- 
tors of  which  the  prescribed  notice  has 
been  given,  stating  the  object  of  the 
meeting : 

(13.)  On  any  vacancy  occurring  in  the  office 
of  a  member  of  the  committee  of  in- 
spection by  removal,  death,  resignation, 
or  otherwise,  the  trustee  shall  convene 
a  meeting  of  creditors  for  the  purpose 
of  filling  up  such  vacancy : 

(14.)  The  continuing  members  of  the  com- 
mittee of  inspection  may  act,  notwith- 
standing any  vacancy  in  their  body ; 
and  where  the  number  of  members  of 
the  committee  of  inspection  is  for  the 
time  being  less  than  five,  the  creditors 
may  increase  that  number  so  that  it  do 
not  exceed  five : 
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(15.)  No  defect  or  iriegularity  in  the  elec- 
tion of  a  trustee  or  of  a  member  of  the 
committee  of  inspection  shall  vitiate  any 
act  iona  fide  done  by  him ;  and  no  act  • 
or  proceeding  of  the  trustee  or  of  the 
creditors  shall  be  invalid  by  reason  of 
any  failure  of  the  creditors  to  elect  all 
or  any  members  of  the  committee  of 
inspection : 

(16.)  If  a  member  of  the  committee  of  in- 
spection becomes  a  bankrupt  his  ofiBce 
shall  thereupon  become  vacant : 

(17.)  Where  there  is  no  committee  of  in- 
spection, any  act  or  thing  or  any  direc- 
tion or  consent  by  this  act  authorized 
or  required  to  be  done  or  given  by  such 
committee  may  be  done  or  given  by  the 
court  on  the  application  of  the  trustee  : 

84.  The  registrar  may  adjourn  the  first 
meeting  of  creditors  from  time  to  time  and 
from  place  to  place,  subject  to  the  directions 
of  the  court ;  but  if,  at  such  first  meeting  of 
creditors  or  at  some  adjournment  thereof,  no 
trustee  is  appointed  by  reason  of  the  pre- 
scribed quorum  not  being  present,  or  for  any 
other  reason  whatever,  the  court  may  annul 
the  adjudication,  unless  it  deems  it  expedi- 
ent to  carry  on  the  bankruptcy  with  the  aid 
of  the  registrar  as  trustee.  Moreover,  if  at 
any  time  during  the  bankruptcy  no  new 
trustee  is  appointed  to  fill  a  vacancy  in  that 
office,  the  court  may  either  carry  on  the 
bankruptcy  with  the  aid  of  the  registrar  as 
trustee  or  annul  the  order  of  adjudication,  as 
it  thinks  just. 

As  to  Power  over  Bankrupt. 

85.  The  court  upon  the  application  of  the 
trustee,  may  from  time  to  time  order  that, 
for  such  time  as  the  court  thinks  fit,  not 
exceeding  three  months  from  the  date  of 
adjudication,  post  letters  addressed  to  the 
bankrupt  at  any  place  or  any  of  the  places 
mentioned  in  the  order,  shall  be  re-directed, 
sent,  or  delivered  by  the  postmaster  general 
or  the  officers  acting  under  him,  to  the  trus- 
tee or  otherwise  as  the  court  directs,  and 
the  same  shall  be  done  accordingly. 

86.  The  court  may,  by  warrant  addressed 
to  any  constable  or  prescribed  officer  of  the 
court,  cause  a  debtor  to  be  examined,  and 
any  books,  paper,  monies,  goods  and  chat- 
tels in  his  possession  to  be  seized,  and  him 
and  them  to  be  safely  kept  as  prescribed 


until  such  time  as  the  court  may  order,  un- 
der the  following  circumstances. 
(1.)  If,  after  a  petition  of  bankruptcy  is 
presented  against  such  debtor,  it  ap- 
pear to  the  court  that  there  is  probable 
reason  for  believing  that  he  is  about  to 
go  abroad  or  quit  his  place  of  residence 
with  a  view  of  avoiding  service  of  the 
petition,  or  of  avoiding  appearing  to  the 
petition,  or  of  avoiding  examination  in 
respect  of  his  affairs,  or  otherwise  de- 
laying or  embarrassing  the  proceedings 
in  bankruptcy. 
(2.)  If,  after  fl,  petition  in  bankruptcy  has 
been  presented  against  such  debtor,  it 
appear  to  the  court  that  there  is  proba- 
ble cause  for  believing  that  he  is  about 
to  remove  his  goods  or  chattels  with  a 
"view  of  preventing  or  delaying  such 
goods  or  chattels  being  taken  posses- 
sion of  by  the  trustee,  or  that  there  is 
probable  ground  for  believing  that  he 
has  concealed  or  is  about  to  conceal  or 
destroy  any  of  his  goods  or  chattels,  or 
any  books,  documents,  or  writings 
which  might  be  of  use  to  his  creditors 
in  the  course  of  his  bankruptcy. 
(3.)  If,  after  the  service  of  the  petition  on 
such  debtor,  or  after  an  adjudication  in 
bankruptcy  against  him,  he  remove  any 
goods  or  chattels  in  his  possession 
above  the  value  of  five  pounds,  without 
the  leave  of  the  trustee,  or  if,  without 
good  cause  shown,  he  fails  to  attend 
any  examination  ordered  by  the  court. 

As  to  Property  devolving  on  Trustee. 

87.  "Where  the  goods  of  any  trader  have 
been  taken  in  execution  in  respect  of  a  judg- 
ment for  a  sum  exceeding  fifty  pounds  and 
sold,  the  sheriff,  or  in  the  case  of  a  sale  un- 
der the  direction  of  the  county  court,  the 
high  bailiff  or  other  officer  of  the  county 
court,  shall  retain  the  proceeds  of  such  sale 
in  his  hands  for  a  period  of  fourteen  days, 
and  upon  notice  being  served  on  him  within 
that  period  of  a  bankruptcy,  petition  having 
been  presented  against  such  trader,  shall 
hold  the  proceeds  of  such  sale,  after  deduc- 
ting expenses,  on  trust  to  pay  the  same  to 
the  trustee ;  but  if  no  notice  of  such  peti- 
tion having  been  presented  be  served  on  him 
within  such  period  of  fourteen  days,  or  if, 
such  notice  having  been  served,  the  trader' 
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against  whom  the  petition  has  been  presen- 
ted is  not  adjudged  a  bankrupt  on  such  peti- 
tion, or  on  any  other  petition  of  which  the 
sheriff,  high  bailiff,  or  other  officer  has  no- 
tice, he  may  deal  with  the  proceeds  of  sucli 
sale  in  the  same  manner  as  he  would  have 
done  had  no  notice  of  the  presentation  of  a 
bankruptcy  petition  been  served  on  him. 

88.  Where  a  bankrupt  is  a  beneficed  cler- 
gyman, the  trustee  may  apply  for  a  seques- 
tration of  the  profits  of  the  benefice,  and  the 
certificate  of  the  appointment  of  the  trustee 
shall  be  sufficient  authority  for  the  granting 
of  sequestration  without  any  writ  or  other 
proceeding,  and  the  same  shall  accordingly 
be  issued  as  on  a  writ  of  levari  facias  found- 
ed on  a  judgnient  against  the  bankrupt,  and 
shall  have  priority  over  any  sequestration 
issued  after  the  commencement  of  the  bank- 
ruptcy, except  a  sequestration  issued  before 
the  date  of  the  order  of  adjudication  by  or 
on  behalf  of  a  person  who  at  the  time  of  the 
issue  thereof  had  not  notice  of  an  act  of 
bankruptcy  committed  by  the  bankrupt,  and 
available  against  him  for  adjudication  :  but 
the  sequestrator  shall  allow  out  of  the  profits 
of  the  benefice  to  the  bankrupt,  while  he, 
performs  the  duties  of  the  parish  or  place, 
such  an  annual  sum,  payable  quarterly,  as 
the  bishop  of  the  diocese  in  which  the  bene- 
fice is  situate  directs ;  and  the  bishop  may 
appoint  to  the  bankrupt  such  or  the  like 
stipend  as  he  might  by  law  have  appointed 
to  a  curate  duly  licensed  to  serve  the  bene- 
fice in  case  the  bankrupt  had  been  non-resi- 
dent. 

89.  Where  a  bankrupt  is  or  has  been  an 
officer  of  the  army  or  navy,  or  an  officer  or 
clerk  or  otherwise  employed  or  engaged  in 
the  civil  service  of  the  crown,  or  is  in  the 
enjoyment  of  any  pension  or  compensation 
granted  by  the  treasury,  the  trustee  during 
the  bankruptcy,  and  the  register  after  the 
close  of  the  bankruptcy,  shall  r  eceive  for 
distribution  amongst  the  creditors  so  much 
of  the  bankrupt's  pay,  half  pay,  salary, 
emolument  or  pension,  as  the  court,  upon 
the  application  of  the  trustee,  thinks  just  and 
reasonable,  to  be  paid  in  such  manner  and 
at  such  times  as  the  court,  with  the  consent 
in  writing  of  the  chief  officer  of  the  depart- 
ment under  which  the  pay,  half  pay,  salary, 
emolument,  pension,  or  compensation  is  en- 
joyed directs. 

90.  Where  a  bankrupt  js  in  the  receipt  of 


a  salary  or  income  other  than  as  aforesaid, 
the  court  upon  the  application  of  the  trustee 
shall  from  time  to  time  make  such  order  as 
it  thinks  just  for  the  payment  of  such  salary 
or  income,  or  of  any  part  thereof,  to  the 
trustee  during  the  bankruptcy,  and  to  the 
registrar  if  necessary  after  the  close  of  the 
bankruptcy,  to  be  applied  by  him  in  such 
manner  as  the  court  may  direct. 

91.  Any  settlement  of  property  made  by 
a  trader  not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or  made  in 
favor  of  a  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  or  a  set- 
tlement made  on  or  for  the  wife  or  children 
of  the  settlor  of  property  which  has  accrued 
to  the  settlor  after  marriage  in  right  of  his 
wife,  shall,  if  the  settlor  becomes  bankrupt 
within  two  years  after  the  date  of  such  set- 
tlement, be  void  as  against  the  trustee  of 
the  bankrupt,  appointed  under  this  act,  and 
shall,  if  the  settlor  becomes  bankrupt  at  any 
subsequent  time  within  ten  years  after  the 
date  of  such  settlement,  unless  the  parties 
claiming  under  such  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making 
the  settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in 
such  settlement,  be  void  against  such  trustee. 
Any  covenant  or  contract  made  by  a  trader, 
in  consideration  of  marriage,  for  the  future 
settlement  upon  or  for  his  wife  or  children 
of  any  money  or  property  wherein  he  had 
not  at  the  date  of  his  marriage  any  estate  or 
interest,  whether  vested  or  contingent  in 
possession  or  remainder,  and  not  being 
money  or  property  of  or  in  right  of  his  wife, 
shall  upon  his  becoming  bankrupt  before 
such  property  or  money  has  been  actually 
transferred  or  paid  pursuant  to  such  contract 
or  covenant,  be  void  against  his  trustee  ap- 
pointed under  this  act.  "  Settlement  "  shall 
for  the  purposes  of  this  section  include  any 
conveyance  or  transfer  of  property. 

92.  Every  conveyance  or  transfer  of  prop- 
erty, or  charge  thereon  made,  every  pay- 
ment made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suftered 
by  any  person  unable  to  pay  his  debts  as 
they  become  due,  from  his  own  monies,  in 
favor  of  any  creditor,  or  any  person  in  trust 
for  any  creditor,  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  credit- 
ors, shall,  if  the  person  making,  taking,  pay- 
ing or  suffering  the  same  become  bankrupt 
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within  three  months  after  the  date  of  mak- 
ing, taking,  paying  or  suffering  the  same,  be 
deemed  fraudulent  and  void  ets  against  the 
trustee  of  the  bankrupt  appointed  under  this 
act ;  but  this  section  shall  not  affect  the 
rights  of  a  purchaser,  payee  or  incumbrancer 
in  good  faith  and  for  yaluable  consideration. 

93.  Any  treasurer  or  other  officer,  or  any 
banker,  attorney,  or  agent  of  a  bankrupt, 
shall  pay  and  deliver  to  the  trustee  all 
monies  and  securities  in  his  possession  or 
power,  as  such  officer  or  agent,  if  he  be  not 
by  law  entitled  to  retain  as  against  the 
bankrupt  or  the  trustee ;  if  he  do  not,  he 
shall  be  guilty  of  a  contempt  of  court,  and 
may  be  punished  accordingly  on  the  applica- 
tion of  the  trustee. 

94.  Nothing  in  this  act  contained  shall 
render  invalid, — 

(1.)  Any  payment  made  in  good  faith,  and 
for  value  received,  to  any  bankrupt  be- 
fore the  date  of  the  order  of  adjudica- 
tion by  a  person  not  having  at  the  time 
of  such  payment  notice  of  any  act  of 
bankruptcy  committed  by   the  bank- 
rupt, and  available  against  him  for  ad- 
judication : 
(2.)  Any  payment  or  delivery  of  money  or 
goods  belonging  to  a  bankrupt,  made  to 
such  bankrupt  by  a  depositary  of  such 
money  or  goods  before  the  date  of  the 
order  of  adjudication,  who  had  not,  at 
the  time  of  sucli  payment  or  delivery, 
notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available 
against  him  for  adjudication  : 
(3.)  Any  contract  or  dealing  with  any  bank- 
rupt, made  in  good  faith  and  for  valu- 
able consideration,  before  the  date  of 
the  order  of  adjudication,  by  a  person 
not  having  at  the  time  of  making  such 
contract  or  dealing  notice  of  any  act  of 
bankruptcy  committed  by  the  bankrupt, 
and  available  against  him  for  adjudica- 
tion. 
95.  Subject  and  without  prejudice  to  the 
provisions  of  this  act  relating  to  the  proceeds 
of  the  sale  and  seizure  of  goods  of  a  trader, 
and  to  the  provisions  of  this  act  avoiding 
certain  settlements,  and   avoiding,  on   the 
ground  of  their  constituting  fraudulent  pre- 
ferences, certain  conveyances,  charges,  pay- 
ments, and  judicial  proceedings,  the  follow- 
ing transactions  by  and  in  relation  to  the 


property  of  a  bankrupt  shall  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy, — 
(1.)  Any  disposition  or  contract  with  re- 
spect to  the  disposition  of  property  by 
conveyance,  transfer,  charge,  delivery 
of  goods,  payment  of  money,  or  other- 
wise howsoever  made  by  any  bankrupt 
in  good  faith  and  for  valuable  considera- 
tion, before  the  date  of  the  order  of  ad- 
judication, with  any  person  not  having, 
at  the  time  of  the  making  of  such  dis- 
position of  property,  notice  of  any  act  of 
bankruptcy  committed  by  the  bankrupt, 
and  available  against  him  for  adjudica- 
tion: 
(2.)  Any  execution  or  attachment  against 
the  land  of  the  bankrupt,  executed  in 
good  faith  by  seizure  before  the  date  of 
the  order  of  adjudication,  if  the  person 
on  whose  account  such  execution  or  at- 
tachment was  issued  had  not,  at  the 
time  of  the  same  being  so  executed  by 
seizure,  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt,  and  avail- 
able against  him  for  adjudication : 
(3.)  Any  execution  or  attachment  against 
the  goods  of  any  bankrupt,  executed  in 
good  faith  by  seizure  and  sale  before 
the  date  of  the  order  of  adjudication,  if 
the  person  on  whose  account  such  exe- 
cution or  attachment  was  issued  had 
not  at  the  time  of  the  same  being  exe- 
cuted by  seizure  and  sale  notice  of  any 
act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  against  him  for 
jurisdiction. 

As  to  Discovery  of  Bankrupfs  Property. 

96.  The  court  may,  on  the  application  of 
the  trustee,  at  any  time  after  an  order  of  ad- 
judication has  been  made  against  a  bank- 
rupt, summon  before  it  the  bankrupt  or  his 
wife,  or  any  person  whatever  known  or  sus- 
pected to  have  in  his  possession  any  of  the 
estate  or  effects  belonging  to  the  bankrupt, 
or  supposed  to  be  indebted  to  the  bankrupt, 
or  any  person  whom  the  court  may  deem 
capable  of  giving  information  respecting  the 
bankrupt,  his  trade  dealings  or  property,  and 
the  court  may  require  any  such  persons  to 
produce  any  such  persons  to  produce  any 
documents  in  his  custody  or  power  relating 
to  the  bankrupt,  his  dealings  or  property ; 
and  if  any  person  so  summoned,  after  having 
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been  tendered  a  reasonable  sum,  refuses  to 
come  before  the  court  at  the  time  appointed, 
or  refuses  to  produce  such  documents,  hav- 
ing no  lawful  impediment  made  known  to 
the  court  at  the  time  of  its  sitting  and  al- 
lowed by  it,  the  court  may,  by  warrant  ad- 
dressed as  aforesaid,  cause  such  person  to 
be  apprehended  and  brought  up  for  examina- 
tion . 

97.  The  court  may  examine  upon  oath, 
either  by  word  of  mouth,  or  by  written  in- 
terrogatories, any  person  so  brought  before 
it  in  manner  aforesaid  concerning  the  bank- 
rupt, his  dealings  or  property. 

98.  If  any  person  on  examination  before 
the  court  admit  he  is  indebted  to  the  bank- 
rupt, the  court  may,  on  the  application  of 
the  trustee,  order  him  to  pay  to  the  trustee,  at 
such  time  and  in  such  manner  as  to  the  court 
seems  expedient,  the  amount  admitted,  or 
any  part  thereof,  either  in  full  discharge  of 
the  whole  amount  in  question  or  not,  as  the 
court  thinks  fit,  with  or  without  costs  of  the 
examination. 

99.  Any  person  acting  under  warrant  of 
the  court  may  seize  any  property  of  the  bank- 
rupt divisible  amongst  his  creditors  under 
this  act,  and  in  the  bankrupt's  custody  or 
possession,  or  in  that  of  any  other  person, 
and  with  a  view  to  such  seizure  may  break 
open  any  house,  building,  or  room  of  the 
bankrupt  where  the  bankrupt  is  supposed 
to  be,  or  any  building  or  receptacle  of  the 
bankrupt  where  any  of  his  property  is  sup- 
posed to  be  ;  and  where  the  court  is  satis- 
fied that  there  is  reason  to  believe  that  prop- 
erty of  the  bankrupt  is  concealed  in  a  house 
or  place  not  belonging  to  him,  the  court  may, 
if  it  thinks  fit,  grant  a  search  warrant  to  any 
constable  or  prescribed  oflicer  of  the  court, 
who  may  execute  the  same  according  to  the 
tenor  thereof. 

Joint  and  Separate  Estates. 

100.  Any  creditor  whose  debt  is  sufficient 
to  entitle  him  to  present  a  bankruptcy  peti- 
tion against  all  the  partners  of  a  firm  may 
present  such  petition  against  any  one  or 
more  partners  of  such  firm  without  includ- 
ing the  others. 

101.  Where  there  are  more  respondents 
than  one  to  a  petition,  the  court  may  dis- 
miss the  petition  as  to  one  or  more  of  them, 
without  prejudice  to  the  efiect  of  the  peti- 
tion as  against  the  other  or  others  of  them. 


102.  Where  one  member  of  a  partnership 
has  been  adjudicated  a  bankrupt,  any  other 
petition  for  adjudication  against  a  member 
of  the  same  partnership  shall  be  filed  in  or 
transferred  to  the  court  in  which  the  first 
mentioned  petition  is  in  course  of  prosecu- 
tion, and  unless  the  court  otherwise  directs, 
the  property  of  such  last  mentioned  member 
shall  vest  in  the  trustee  appointed  in  respect 
of  the  property  of  the  first  mentioned  mem- 
ber of  the  partnership,  and  the  court  may 
give  such  directions  for  amalgamating  the 
proceedings  in  respect  of  the  properties  of 
the  members  of  the  same  partnership  as  it 
thinks  just. 

103.  If  one  partner  of  a  firm  is  adjudged 
bankrupt,  any  creditor  to  whom  the  bank- 
rupt is  indebted  jointly  with  the  other  part- 
ners of  the  firm  or  any  of  them,  may  prove 
his  debt  for  the  purpose  of  voting  at  any 
meeting  of  the  creditors,  and  shall  be  enti- 
tled to  vote  thereat,  but  shall  not  receive 
any  dividend  out  of  the  separate  property  of 
the  bankrupt  until  all  the  separate  creditors 
have  received  the  full  amount  of  their  re- 
spective debts. 

104.  Where  joint  and  separate  properties 
are  being  administered,  dividends  of  the 
joint  and  separate  properties  shall,  subject 
to  any  order  to  the  contrary  that  may  be 
made  by  the  court  on  the  application  of  any 
person  interested,  be  declared  together ;  and 
the  expenses  of  and  incident  to  such  divi- 
dends shall  be  fairly  apportioned  by  the 
trustee  between  the  joint  and  separate  prop- 
erties, regard  being  had  to  the  work  done 
for  and  the  benefit  received  by  each  property. 

105.  Where  a  member  of  a  partnership  is 
adjudged  a  bankrupt,  the  court  may  au- 
thorise the  trustee,  with  consent  of  the  cred- 
itors, certified  by  a  special  resolution,  to 
commence  and  prosecute  any  action  or  suit 
in  the  names  of  the  trustee  and  of  the  bank- 
rupt's partner;  and  any  release  by  such 
partner  of  the  debt  or  demand  to  which  the 
action  or  suit  relates  shall  be  void  ;  but  no- 
tice of  the  application  for  authority  to  com- 
mence the  action  or  suit  shall  be  given  to 
such  partner,  and  he  may  show  cause  against 
it,  and  on  his  application  the  court  may,  if 
it  think  fit,  direct  that  he  shall  receive  his 
proper  share  of  the  proceeds  of  the  action 
or  suit,  and  if  he  does  not  claim  any  benefit 
therefrom  he  shall  be  indemnified  against 
costs  in  respect  thereof  as  the  court  directs 
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Evidence. 
106.  The  registrar,  or  any  other  person 
presidiog  at  a  meeting  of  creditors  under 
this  act,  shall  cause  minutes  to  be  kept  and 
duly  entered  in  a  book  of  all  resolutions  and 
proceedings  of  such  meeting,  and  any  such 
minute  as  aforesaid,  if  purporting  to  be 
signed  by  the  chairman  of  the  meeting  at 
which  such  resolutions  were  passed  or  pro- 
ceedings had,  shall  be  received  as  evidence 
in  all  legal  proceedings ;  and  until  the  con- 
trary is  proved,  every  general  meeting  of  the 
creditors  in  respect  of  the  proceedings  of 
which  minutes  have  been  so  made  shall  be 
■  deemed  to  have  been  duly  held  and  convened, 
and  all  resolutions  passed  thereat  or  pro- 
ceedings had  to  have  been  duly  passed  and 
had. 

107.  Any  petition  or  copy  of  a  petition  in 
bankruptcy,  any  order  or  copy  of  an  order 
made  by  any  court  having  jurisdiction  in 
bankruptcy,  any  certificate  or  copy  of  a  cer- 
tificate made  by  any  court  having  jurisdic- 
tion in  bankruptcy,  any  deed  or  copy  of  a 
deed  of  arrangement  in  bankruptcy,  and  any 
other  instrument  or  copy  of  an  instrument, 
affidavit,  or  document  made  or  used  in  the 
course  of  any  bankruptcy  proceedings,  or 
other  proceedings  had  under  this  act,  may, 
if  any  such  instrument  as  aforesaid  or  copy 
of  an  instrument  appears  to  be  sealed  with 
the  seal  of  any  court  having  jurisdiction  or 
purport  to  be  signed  by  any  judge  having  ju- 
risdiction in  bankruptcy  under  this  act,  be 
receivable  in  evidence  in  all  legal  proceedings 
whatever. 

108.  In  case  of  the  death  of  a  bankrupt 
or  his  wife,  or  of  a  witness  whose  evidence 
has  been  received  by  any  court  in  any  pro- 
ceeding under  this  act,  the  deposition  of  the 
person  so  deceased,  purporting  to  be  sealed 
with  the  seal  of  the  court,  or  a  copy  tliereof 
purporting  to  be  sealed,  shall  be  admitted 
as  evidence  of  the  matters  therein  deposed  to. 

109.  Every  court  having  jurisdiction  in 
bankruptcy  under  this  act  shall  have  a  seal 
describing  such  court  in  such  manner  as 
may  be  directed  by  order  of  the  lord  chan- 
cellor, and  judicial  notice  shall  be  taken  of 
such  seal,  and  of  the  signature  of  the  judge 
or  registrar  of  any  such  court,  in  all  legal 
proceedings. 

Miscellaneous. 

110.  Where  the  registrar  under  the  au- 


thority of  this  act  attends  at  any  place  for 
the  purpose  of  presiding  at  a  meeting  of 
creditors,  or  of  receiving  proofs,  or  of  other- 
wise acting  under  this  act,  his  traveling  and 
incidental  expenses  incurred  in  so  doing, 
and  those  of  any  clerk  or  ofScer  attending 
him,  shall,  after  being  settled  by  the  court, 
be  paid  out  of  the  bankrupt's  property,  if 
sufficient,  and  otherwise  shall  be  deemed 
part  of  the  expenses  of  the  court. 

111.  Any  person  to  whom  anything  in  ac 
tion  belonging  to  the  bankrupt  is  assigned  in 
pursuance  of  this  act,  may  bring  or  defend 
any  action  or  suit  relating  to   such  thing  in 
action  in  his  own  name. 

112.  Where  a  bankrupt  is  a  contractor  in 
respect  of  any  contract  jointly  with  any 
other  person  or  persons,  such  person  or  per- 
sons may  sue  and  be  sued  in  respect  of  such 
contract,  with  the  joinder  of  the  bankrupt. 

113.  Every  deed,  conveyance,  assignment, 
surrender,  admission,  or  other  assurance 
relating  solely  to  freehold,  copyhold,  or  cus 
tomary  property,  or  to  any  mortgage,  charge, 
or  other  incumbrance  on,  or  any  estate, 
right,  or  interest  in  any  real  or  personal 
property  which  is  part  of  the  estate  of  any 
bankrupt,  and  which,  after  the  execution  of 
such  deed,  conveyance,  assignment,  surren- 
der, admission,  or  other  assurance,  either  at 
law  or  in  equity,  is  or  remains  the  estate  of 
the  bankrupt  or  the  trustee  under  the  bank- 
ruptcy, and  every  power  of  attorney,  prox}', 
paper,  writ,  order,  certificate,  affidavit,  bond 
or  other  instrument  or  writing  relating  solely 
to  the  property  of  any  bankrupt,  or  to  any 
proceeding  under  any  bankruptcy,  shall  be 
exempt  from  stamp  duty  (except  in  respect 
of  fees  under  this  act.) 

114.  Where  by  this  act  any  limited  time 
from  or  after  any  date  or  event  is  appointed 
or  allowed  for  the  doing  of  any  action  or 
the  taking  of  any  proceeding,  then  in  the 
computation  of  such  limited  time  the  same 
shall  be  taken  as  exclusive  of  the  day  of 
such  date,  or  of  the  happening  of  such  event, 
and  as  commencing  at  the  beginning  of  the 
next  following  day ;  and  the  act  or  proceed- 
ing shall  be  done  or  taken  at  latest  on  the 
last  day  of  such  limited  time  according  to 
such  computation,  unless  such  last  day  is  a 
Sunday,  Christmas  day,  Good  Friday,  or 
Monday  or  Tuesday  in  Easter  week,  or  a 
I  day  appointed  for  public  fast,  humiliation, 
or  thanksgiving,  or  a  day  which,  in  pursU" 


&64 


APPENDIX. 


ance  of  a  notification  by  the  lord  chancellor 
Under  this  act,  the  court  does  not  sit,  in 
which  case  any  act  or  proceeding  shall  be 
considered  as  done  or  taken  in  due  time  if 
it  is  done  or.  taken  on  the  next  day  after- 
wards, not  being  one  of  the  days  in  this 
section  specified. 

Where  by  this  act  any  act  or  proceeding 
is  directed  to  be  done  or  taken  on  a  certain 
day,  then  if  that  day  happens  to  be  one  of 
the  days  in  this  section  specified,  such  act 
or  proceeding  shall  be  considered  as  done  or 
taken'  in  due  time  if  it  is  done  or  taken  on 
the  next  day  afteirwards,-  not  being  one  of 
the  days  in  this  section  specified. 
.  115.  The -registrars  and  other  ofiBcers.of 
the  courts  acting  in  bankruptcy  shall  make 
to  the  comptroller  in  bankruptcy  such  re- 
turns of  the  business  of  their  respective 
courts  and  ofBces,  at  such  times  and  in  such 
manner  and  form  as  may  be  prescribed  by 
the  rules  of  court,  and  from  such  returns  the 
comptroller  shall,  in  manner  prescribed  by 
the  rules  of  court,  frame  books  (which  shall 
be,  under  the  regulations  of  the  rules  of 
court,  open  for  public  information  and 
searches,)  and  also  a  general  annual  report 
to  the  lord  chancellor,  judicial  and  financial 
respecting  all  matters  within  this  act,  which 
report  shall  be  laid  before  both  houses  of 
parliament. 

116.  Where  any  dividends  remain  un- 
claimed for  five  years,  then  and  in  every 
such  case  the  same  shall  be  deemed  vested 
in  the  crown,  and  shall  be  disposed  of  as  the 
commissioners  of  Her:  Majesty's  treasury 
direcit ;  provided,  that  at  any  time  after 
such  vesting  the  lord  chancellor  or  any 
court  authorised  by  him  may,  by  reason  of 
the  disability  or  absence  beyond  seas  of  the 
person  entitled  to  the  sum  so  vested,  or  for 
•any  other  reason  appearing  to  him  sufficient, 
direct  that  the  said  sum  shall  be  repaid  out 
of  money  provided  by  parliament. 

117.  Where  a  bankrupt  is  a  trustee  with- 
in the  trustee  act,  1850,  section  thirty-two 
of  that  act  shall  have  effect  so  as  to  author- 
ise the  court  to  appoint  a  new  trustee  in 
•substitution  for  the  bankrupt  (whether  vol- 
untarily resignittg  or  not),,  if  it  appears  to 
the  court  expedient  to  do  s6,  and  all  provi- 
sions of  that  act,  and  of  any  Other  act  rela- 
tive thereto,  shall  have  effect  aocOrdingl3^ 

118.  No  person,  not  being  a  trader,  shall 
be  adjudged  a  bankrupt  in  respect  of  a  debt 


contracted  before  the  date  of  the  passing  of 
the  bankrupt  act,' 1861. 

119.  Where  in  any  act  of  psirliament,  in- 
strument or  proceeding  passed,  executed,  or 
taken  before  the  commencement  of  this  act 
mention  is  made  of  a  commission  of  bank- 
ruptcy or  fiat  in  bankruptcy,  the  same 
shall  be  construed,  with  reference  to  the 
proceedings  under  a  petition  for  adjudica- 
tion of  bankruptcy,  as  if  a  commission  of  or 
a  flat  in  bankruptcy  had  been  actually  issued 
at  the  time  of  the  presentation  of  such  peti- 
tion. 


PART  Y. 

Persons  Having  Pbivilbge  op  Parlia- 
ment. 

120.  If  a  person  having  privilege  of  par- 
liament commits  an  act  of  bankruptcy  he 
may  be  dealt  with  under  this  act  in  like 
manner  as  if  he  had  not  such  privilege. 

121 .  If  a  person,  being  a  member  of  the 
common  house  of  parliament,  is  adjudged 
bankrupt,  he  shall  be  and  remain  during  one 
year  from  the  date  of  the  order  of  adjudica- 
tion incapable  of  sitting  and  voting  in  that 
house,  unless  within  that  time  either  the 
order  is  annulled  or  the  creditors  who  prove 
debts  under  the  bankruptcy  are  fully  paid 
or  satisfied. 

Provided,  that  such  debts  (if  any)  as  are 
disputed  by  the  bankrupt  shall  be  con- 
sidered, for  the  purpose  of  this  section,  a.s 
paid  or  satisfied  if  within  the  time  aforesaid 
he  enters  into  a  bond,  in  such  sum  and  with 
such  sureties  as  the  court  approve,  to  pay 
the  amount  to  be  recovered  in  any  proceed- 
ing for  the  recovery  of  or  concerning  such 
debts,  together  with  any  costs  to  be  given 
in  such  proceedings. 

122.  If  within  the  time  aforesaid  the 
order  of  adjudication  is  not  annulled,  and  the 
debts  of  the  bankrupt  are  not  fully  paid  or 
satisfied  as  aforesaid,  then  the  court  shall, 
immediately  after  the  expiration  of  that 
time,  certify  the  same  to  the  speaker  of  the 
house  of  commons,  and  thereupon  the  seat 
of  such  member  shall  be  vacant. 

123.  Where  the  seat  of  a  member  so  be- 
comes vacant  the  speaker  during  a  recess  of 
the  house,  whether  by  prorogation  or  by  ad- 
journment, shall  forthwith,  after  receiving 
such  certificate,  cause  notice  thereof  to  be 
published  in  the  London  Gazette;  and  after 
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the  sxpiiiatipn  of  six, days  after  such  publica- 
tion, shall  (pnless  the  house  has  met  before 
that  day,  or  will  meet  on  the  day  of  the 
issue)  issue, l)is  warrant  to  the  clerk  of  the 
crown  to  make  out  a  new  writ  for  electing 
another  mettiber  in  the  room  of  the  member 
whose  seat  has  so  become  vacant. 

124.  The  powers  of  the  act  of  the  twenty- 
jfourth  year  of  the  reign  of  King  George  the 
Third,  chapter  twenty-six,  "  to  repeal  so 
much  of  two  acts  made  in  the  tenth  and 
fifteenth  years  of  the  reign  of  his  present 
majesty  as  authorising  the  speaker  of  the 
house  of  commons  to  issue  his  warrant  to 
the  clerk  of  the  crown  for  making  out  writs 
for  the  election  of  members  to  serve  in  par- 
liament in  the  manner  therein  mentioned; 
and  for  substituting  other  provisions  for  the 
like  purposes,", so  far  as  such  powers  enable 
the  speaker  to  nominate  and  appoint  pther 
persons,  being  members  of  the  house  of 
cflmmons,  to  issue  warrants  for  the  making 
out  of  new  writs  during  the  vacancy  of  the 
office  of  speaker,  or  during  the  absence  out 
of  the  realm,  shall  extend  to  enable  him  to 
make  the  like  nomination  and  appointment 
for  issuing  warrants,  under  the  like  circum- 
stances and  conditions,  for  the  election  of  a 
member  in  the  room  of  any  bankrupt  mem- 
ber whose  seat  becomes  vacant  under  this 
act. 


PARTYI. 

Liquidation  bt  Abkangbment. 


125.  The  following  regulations  shall  be 
made  with  respect  to  the  liquidation  by  ar- 
rangement of  the  affairs  of  the  debtor : 
(1.)  A  debtor  unable  to  pay  his  debts  may 
summon  a  general  meeting  of  his  credit- 
ors, and  such  meeting  may,  by  a  special 
resolution  as  defined   by  this  act,  de- 
clare that  the  affairs  of  the  debtor  are 
to  be   liquidated  by  arrangement  and 
not  in  bankruptcy,  and  may  at  that  or 
some   subsequent  meeting,  held  at  an 
interval  of  not   more  than  a  week,  ap- 
point a  trustee,  with  or  without  a  com- 
mittee of  inspection  : 
,(i2.)  All  the  provisions  of  this  act  relating  to 
a  .first  meeting  of  creditors,  and  to  sub- 
sequent meetings  of  creditors  in  the  case 
;..    ,  of ,  a  bankruptcy,  including  thedescrip- 


tion  of  creditors  entitled  to  vote  at  such 
meetings,  and  the  debts  in  respect  of 
which  they  are  entitled  to  vote,  shall 
apply  respectively   to  the  first  meeting 
of  creditors,  and  to  subsequent  meetings 
of  creditors,  for  the  purposes  of  this 
section,  subject  to  the  following  modi- 
fications : 
(a.)  That  every  such  meeting  shall  be 
presided  over  by  such  chairman  as  the 
meeting  may  elect ;  and 
(6.)  That  no  creditor  shall  be  entitled  to 
vote  until  he  has  proved  by  a  statu- 
tory declaration  a  debt  provable  in 
bankruptcy  to  be   due   to  him,   and 
the  amount  of  such  debt,  with  any 
prescribed  particulars ;   and  any  per- 
son .wilfully  making  a  false  declara- 
tion in  relation  to  such  debt  shall  be 
guilty  of  a  misdemeanor. 
(,3.)  The  debtor,  unless   prevented  by  sick- 
ness or  other  cause  satisfactory  to  such 
meeting,  shall   be  present  at  the  meet- 
ing at  which   the  special  resolution  is 
passed,  and  shall  answer  any  inquiries 
made  of  him,  and  he,  or  if  he  is  so  pre- 
vented from  being  at  such  meeting  some 
one  on  his  behalf,  shall  produce  to  the 
meeting  a  statement  showing  the  whole 
of  his  assets  and  debts,  and  the  names 
and  addresses  of  the  creditors  to  whom 
his  debts  are  due  : 
,(4.)  The  special  resolution,  together  with 
the  statement  of  the  assets  and  debts 
of  the  debtor,   and  the  name   of   the 
trustee  appointed,  and  of  the  members, 
if  any,  of  the  committee  of  inspection, 
shall  be  presented  to  the  register,  and 
it  shall  be  his  duty  to  enquire  whether 
such  resolution  has  been  passed  in  man- 
ner directed  by  this  section,  but  if  satis- 
fied  that  it  was  so  passed,  and  that  a 
trustee    has    been  appointed  with  or 
without  a  committee  of  inspection,  he 
shall  forthwith  register  the  resolution 
and  the  statement  of   the   assets  and 
debts  of  the  debtor,  and  such  resolu- 
tion and  statement  shall  be  open  for  in- 
spection on  the  prescribed  conditions, 
and    the  liquidation  by    arrangement 
shall  be  deemed   to  have  commenced 
as  from  the  date  of  the  appointment  of 
the  trustee : 
,(5.)  All  such  property  of   the  debtor  as 
would,  if  he  were  made  a  bankrupt,  be 
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diyisible  amongst  his  ereditors  shall, 
from  and  after  the  date  of  the  appoint- 
ment of  a  trustee,  Test  in  such  trustee 
under  a  liquidation  by  arrangement, 
and  be  divisible  amongst  the  creditors, 
and  all  such  settlements,  conveyances, 
transfers,  charges,  payments,  obliga- 
tions, and  proceedings  as  would  be 
void  against  the  trustee  in  the  case  of  a 
bankruptcy  shall  be  void  against  the 
trustee  in  the  case  of  liquidation  by  ar- 
rangement : 

(6.)  The  certificate  of  the  registrar  in  re- 
spect of  the  appointment  of  any  trustee 
in  the  case  of  a  liquidation  by  arrange- 
ment shall  be  of  the  same  effect  as  a 
certificate  of  the  court  to  the  like  effect 
in  the  case  of  a  bankruptcy : 

(7.)  The  trustee  under  a  liquidation  shall 
have  the  same  powers,  and  perform  the 
same  duties,  as  a  trustee  under  a  bank- 
ruptcy, and  the  property  of  the  debtor 
shall  be  distributed  in  the  same  manner 
as  in  a  bankruptcy ;  and  with  the  modi 
flcation  hereinafter  mentioned  all  the 
provisions  of  this  act  shall,  so  far  as  the 
same  are  applicable,  apply  to  the  case 
or  a  liquidation  by  arrangement  in  the 
same  manner  as  if  the  word  "bank- 
rupt" included  a  debtor  whose  affairs 
are  under  liquidation,  and  the  word 
"  bankruptcy"  included  liquidation  by 
arrangement ;  and  in  constructing  such 
provisions  the  appointment  of  a  trustee 
under  a  liquidation  shall,  according  to 
circumstances,  be  deemed  to  be  equiv- 
alent to,  and  a  substitute  for  the  pre- 
sentation of  a  petition  in  bankruptcy, 
or  the  service  of  such  petition  or  an  or- 
der of  adjudication  in  bankruptcy : 

(8.)  The  creditors  at  their  first  or  any  gen- 
eral meeting  may  prescribe  the  bank 
into  which  the  trustee  is  to  pay  any 
moneys  received  by  him,  and  the  sum 
which  he  may  retain  in  his  hands. 

(9.)  The  provisions  of  this  act  with  respect 
to  the  close  of  the  bankruptcy,  dis- 
charge of  a  bankrupt,  to  the  release  of 
the  trustee,  and  to  the  audit  of  ac- 
counts by  the  comptroller,  shall  not 
apply  in  the  case  of  a  debtor  whose 
affairs  are  under  liquidation  by  arrange- 
ment ;  but  the  close  of  the  liquidation 
may  be  fixed,  and  the  discharge  of  the 
debtor  and  the  release  of  the  trustee 


may  be  granted  by  a  special  resolution 
of  the  creditors  in  general  meeting,  and 
the  accounts  may  be  audited  in  pursu- 
ance of  such  resolution,  at  such  time 
and  in  such  manner  and  upon  such 
terms  and  conditions  as  the  creditors 
think  fit. 

(10.)  The  trustee  shall  report  to  the  regis- 
trar the  discharge  of  the  debtor,  and  a 
certificate  of  such  discharge  given  by 
the  registrar  shall  have  the  same  effect 
as  an  order  of  discharge  given  to  a 
bankrupt  under  this  act. 

(11.)  Rules  of  court  may  be  made  in  re- 
lation to  proceedings  on  the  occasion  of 
liquidation  by  arrangement  in  the  same 
manner  and  to  the  same  extent  and  of 
the  same  authority  as  in  respect  of  pro- 
ceedings in  bankruptcy. 

(12.)  If  it  appear  to  the  court  on  satisfac- 
tory evidence  that  the  liquidation  by 
arrangement  cannot,  in  consequence  of 
legal  difficulties,  or  of  there  being  no 
trustee  for  the  time  being,  or  for  any 
sufficient  cause,  proceed  without  injus- 
tice or  undue  delay  to  the  creditors  or  to 
the  debtor,  the  court  may  adjudge  the 
debtor  a  bankrupt,  and  proceedings 
may  be  had  accordingly : 

(13.)  Where  no  committee  of  inspection  is 
appointed  the  trustee  may  act  on  his 
own  discretion  in  cases  where  he  would 
otherwise  have  been  bound  to  refer  to 
such  committee : 

(14.)  In  calculating  a  majority  on  a  special 
resolution  for  the  purposes  of  this  sec- 
tion, creditors  whose  debts  amount  to 
sums  not  exceeding  ten  pounds  shall  be 
reckoned  in  the  majority  in  value,  but 
not  in  the  majority  in  number : 


PART    YII. 

■  Composition  with  Creditors. 
Regulations. 

126.  The  creditors  of  a  debtor  unable  to 
pay  his  debts  may,  without  any  proceedings 
in  bankruptcy,  by  an  extraordinary  resolu- 
tion, resolve  that  a  composition  shall  be  ac- 
cepted in  satisfaction  of  the  debts  due  to 
them  from  the  debtor. 

An  extraordinary  resolution  of  creditors 
shall  be  a  resolution  which  has  been  passed 
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by  a  majority  in  number  and  three-fourths 
in  value  of  the  creditors  of  the  debtor, 
assembled  at  a  general  meeting  to  be  held 
in  manner  prescribed,  of  which  notice  has 
been  given  in  the  prescribed  manner,  and 
has  been  confirmed  by  a  majority  in  number 
and  value  of  the  creditors  assembled  at  a 
subsequent  general  meeting,  of  which  notice 
has  been  given  in  the  prescribed  manner, 
and  held  at  an  interval  of  not  less  than  seven 
days  nor  more  than  fourteen  days  from  the 
date  of  the  meeting  at  which  such  resolution 
was  first  passed. 

In  calculating  a  majority  for  the  purposes 
of  a  composition  under  this  section,  creditors 
whose  debts  amount  to  sums  not  exceeding 
ten  pounds  shall  be  reckoned  in  the  majority 
in  value,  but  not  in  the  majority  in  number, 
and  the  value  of  the  debts  of  secured  cred- 
itors shall,  as  nearly  as  circumstances  admit, 
be  estimated  in  the  same  way,  and  the  same 
description  of  creditors  shall  be  entitled  to 
vote  at  such  general  meetings  as  in  bank- 
ruptcy. 

The  debtor,  unless  prevented  by  sickness 
or  other  cause  satisfactory  to  such  meetings, 
shall  be  present  at  both  the  meetings  at 
which  the  extraordinary  resolution  is 
passed,  and  shall  answer  any  inquiries  made 
of  him,  and  he,  or  if  he  is  so  prevented 
from  being  at  such  meetings,  some  one  on 
his  behalf,  shall  produce  to  the  meetings  a 
statement  showing  the  whole  of  his  assets 
and  debts,  and  the  names  and  addresses  of 
the  creditors  to  whom  such  debts  respect- 
ively are  due. 

The  extraordinary  resolution,  together 
with  the  statement  of  the  debtor  as  to  his 
assets  and  debts,  shall  be  presented  to  the 
i-egistrar,  and  it  shall  be  his  duty  to  inquire 
whether  such  resolution  has  been  passed  in 
manner  directed  by  this  section,  and,  if  sat- 
isfied that  it  has  been  so  passed,  he  shall 
forthwith  register  the  resolution  and  state- 
ment of  assets  and  debts,  but  until  such  reg- 
istration has  taken  place,  such  resolution 
shall  be  of  no  validity  :  and  any  creditor  of 
the  debtor  may  inspect  such  statement  at 
prescribed  times,  and  on  payment  of  such 
fee,  if  any,  as  may  be  prescribed. 

The  creditors  may,  by  an  extraordinary 
resolution,  add  to  or  vary  the  provisions  of 
any  composition  previously  accepted  by 
them,  without  prejudice  to  any  persons  tak- 
ing interests  under  such  provisions  who  do 


not  assent  to  such  addition  or  variation ; 
and  any  such  extraordinary  resolution  shall 
be  presented  to  the  registrar  in  the  same 
manner  and  with  the  same  consequences  as 
the  extraordinary  resolution  by  which  the 
composition  was  accepted  in  the  first  in- 
stance. 

The  provisions  of  a  composition  accepted 
by  an  extraordinary  resolution,  in  pursuance 
of  this  section,  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses,  and 
the  amount  of  the  debts  due  to  whom,  are 
shown  in  the  statement  of  the  debtor,  pro- 
duced to  the  meetings  at  which  the  resolu- 
tion has  passed,  but  shall  not  afiect  or  pre 
judice  the  rights  of  any  other  creditors. 

"Where  a  debt  arises  on  a  bill  of  exchange 
or  promissory  note,  if  the  debtor  is  ignorant 
of  the  holder  of  any  such  bill  of  exchange  or 
promissory  note,  he  shall  be  required  to 
state  the  amount  of  such  bill  or  note,  the 
date  on  which  it  falls  due,  the  name  of  the 
acceptor  or  person  to  whom  it  is  payable, 
and  any  other  particulars  within  his  know- 
ledge respecting  the  same,  and  the  insertion 
of  such  particulars  shall  be  deemed  a  suffi- 
cient description  of  the  creditor  of  the  debtor 
in  respect  of  such  debt,  and  any  mistake 
made  inadvertently  by  a  debtor  in  the  state- 
ment of  his  debts  may  be  corrected  after  the 
prescribed  notice  has  been  given,  with  the 
consent  of  a  general  meeting  of  his  creditors. 

The  provisions  of  any  composition  made 
in  pm-suance  of  this  section  may  be  enforced 
by  the  court  on  a  motion  made  in  a  sum- 
mary manner  by  any  person  interested,  and 
any  disobedience  of  the  order  of  the  court 
made  on  such  motion  shall  be  deemed  to  be 
a  contempt  of  court. 

Rules  of  court  may  be  made  in  relation  to 
proceedings  on  the  occcasion  of  the  accept- 
ance of  a  composition  by  an  extraordinary 
resolution  of  creditors,  in  the  same  manner 
and  to  the  same  extent  and  of  the  same  au- 
thority as  in  respect  of  proceedings  in  bank- 
ruptcy. 

If  it  appear  to  the  court,  on  satisfactory 
evidence,  that  a  composition  under  this  sec- 
tion cannot,  in  consequence  of  legal  diffi- 
culties, or  for  any  sufficient  cause,  proceed 
without  injustice  or  undue  delay  to  the  cred- 
itors or  to  the  debtor,  the  court  may  ad- 
judge the  debtor  a  bankrupt,  and  proceed- 
ings may  be  had  accordingly. 

127.  The  registration  by  the  registrar  of 
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a  special  resolution  of  the  creditors,  on  the 
occasion  of  a  liquidation  by  arrangement 
under  part  six  of  this  act,  or  of  an  extraor- 
dinary resolution  of  the  creditors  on  the  oc- 
casion of  a  composition  under  the  seventh 
part  of  this  act,  shall,  in  the  absence  of 
fraud,  be  conclusive  evidence  that  such  reso- 
lutions respectively  were  duly  passed,  and 
all  the  requisitions  of  this  act  in  respect  of 
such  resolutions  complied  with. 


PART  vm. 

Tbmpohaby  Provisions. 
Bankruptcy  Courts. 

128.  Such  one  of  the  present  commission- 
ers of  the  London  bankruptcy  court  as  may 
be  chosen  by  her  majesty  shall  be  the  first 
chief  judge  in  the  London  bankruptcy  court, 
as  constituted  under  this  act,  and  shall,  as 
to  tenure  of  office,  salary,  pension,  and  all 
other  privileges  except  his  title,  continue  in 
the  same  position  in  all  respects  as  if  his  of- 
fice had  not  been  abolished  by  this  act ;  but, 
save  as  aforesaid,  from  and  after  the  com- 
mencement of  this  act  the  present  commis- 
sioners of  the  London  bankruptcy  court 
shall  cease  to  hold  their  offices. 

129.  The  chief  registrar,  registrars,  ac- 
countant in  bankruptcy,  taxing  masters,  of- 
ficial assignees,  messengers,  and  all  other 
officers  holding  offices  or  employed  in  the 
existing  London  bankruptcy  court,  herein 
called  the  Old  London  bankruptcy,  at 
the  commencement  of  this  act,  shall,  un- 
less the  lord  chancellor  otherwise  directs,  be 
attached  to  the  London  bankruptcy  court  as 
constituted  under  this  act,  herein  called  the 
New  London  bankruptcy  court.  The  of- 
ficers so  attached  shall  have  the  same  rela- 
tive rank,  hold  their  offices  by  the  same 
tenure  and  upon  the  same  terms  and  condi- 
tions, and  receive  the  same  salaries  as  here- 
tofore. The  lord  chancellor  may,  by  order, 
make  provision  for  winding  up  such  portion 
of  the  business  pending  in  the  said  old 
bankruptcy  court  as  cannot  conveniently  be 
transferred  to  the  new  bankruptcy  court, 
and  for  transferring  to  such  last  mentioned 
court  any  business  capable  of  being  con- 
veniently transferred,  and  every  officer 
attached  to  such  last  mentioned  court  shall 
conform  to  any  order  so  made  by  the  lord 


chancellor.  The  lord  chancellor  may,  by 
order,  distribute  the  business  to  be  per- 
formed in  the  said  new  bankruptcy  court 
amongst  the  several  officers  attached  thereto 
in  such  manner  as  he  may  think  just,  and 
such  officers  shall  perform  such  duties  in  re- 
lation to  such  business  as  may  be  directed 
by  the  lord  chancellor,  with  this  qualifica- 
tion, that  the  duties  required  to  be  per- 
formed by  them  shall  be  the  same  or  duties 
analogous  to  those  which  they  have  hitherto 
performed  in  the  old  bankruptcy  court.  The 
lord  chancellor  may,  at  any  time,  by  order, 
release  from  the  performance  of  any  duties 
in  the  new  bankruptcy  court  any  officer  of 
the  old  bankruptcy  court  whose  services  he 
may  deem  unnecessary,  and  the  office  held 
by  any  such  person  shall  be  deemed  to  be 
abolished  unless  it  be  an  office  required  to 
be  continued  in  pursuance  of  the  provisions 
of  this  act  relating  to  the  constitution  of  the 
new  bankruptcy  court.  Any  person  so  re- 
leased shall,  whether  his  office  be  altogether 
abolished  or  not,  be  entitled  to  compensation 
in  the  same  manner  in  all  respects  as  if  his 
office  had  been  abolished. 

130.  From  and  after  the  commencement 
of  this  act,  the  country  district  courts  of 
bankruptcy  shall  be  abolished,  and  the  com- 
missioners, registrars,  official  assignees,  mes- 
sengers, ushers,  clerks,  and  officers  of  the 
said  courts  respectively  shall  cease  to  hold 
their  offices. 

Such  part  of  the  business  pending  in  any 
country  district  court  of  bankruptcy  as  the 
lord  chancellor  thinks  fit  shall  be  disposed 
of  by  the  registrar  of  that  court  (who  shall 
for  that  purpose  continue  to  have  and  dis- 
charge all  his  powers  and  authorities,  rights 
and  duties),  and  the  residue  of  that  business 
shall  be  transferred  to  the  London  bankrupt- 
cy court,  or  to  such  county  court  or  county 
courts  as  the  lord  chancellor,  by  order  be- 
fore or  after  its  abolition,  think  fit  to  direct; 
but,  subject  as  aforesaid,  the  office  of  any 
registrar  in  such  country  district  court  shall 
be  abolished. 

All  books,  papers,  documents,  and  money 
in  the  custody  or  control  of  any  such  com- 
mi.ssioners,  registrars,  official  assignees,  mes- 
sengers, ushers,  clerks,  and  officers,  as  such, 
shall  be  transferred  to  such  courts  or  persons 
as  the  lord  chancellor  may  direct.  The 
lord  chancellor  shall  also  by  order  declare 
the  person  or  persons  in  whom  any  property 
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yested  in  any  official  assignee  or  other  officer 
as  such  of  any  country  district  court  hereby 
abolished  is  to  vest,  and  such  property  shall 
vest  accordingly. 

131.  The  commissioners  of  Her  Majesty's 
treasury  may,  on  the  petition  of  any  person 
whose  office  or  employment  is  abolished  by 
or  under  this  act,  on  the  commencement  of 
this  act  or  on  any  other  event,  inquire 
whether  any,  and,  if  any,  what  compensa- 
tion ought  to  be  made  to  the  petitioner,  re- 
gard being  had  to  the  conditions  on  which 
his  appointment  was  made,  the  nature  of 
his  office  or  employment,  and  the  duration 
of  his  service;  and  if  they  think  that  his 
claim  to  compensation  is  established,  may 
award  to  him,  out  of  monies  to  be  provided 
by  parliament,  such  compensation,  by  annu- 
ity or  otherwise,  as  under  the  circumstances 
of  the  case  they  think  just  and  reasonable ; 
provided  that  when  any  such  person  held 
his  office  during  good  behavior,  or  during 
good  behavior  subject  only  to  removal  by  the 
lord  chancellor  by  order,  for  some  sufficient 
reason  to  be  stated  in  such  order,  the  lord 
chancellor  may,  with  the  approval  of  the 
commissioners  of  the  treasury,  award  under 
special  circumstances  an  amount  equal  to 
the  salary  of  any  such  person ;  and  in  every 
other  case  the  sum  awarded  shall  not  be 
less  than  two-thirds  of  the  salary  of  such 
person. 

132.  Every  person  appointed  to  any  office 
or  employment  created  by  this  act  shall  in 
the  first  instance  be  selected  from  the  per- 
sons whose  office  or  employment  is  abolished 
by  this  act,  unless,  in  the  opinion  of  the  lord 
chancellor,  none  of  the  last  mentioned  per- 
sons are  fit  for  such  office  or  employment. 

133.  When  any  subsequent  vacancy  oc- 
curs in  any  office  or  employment  created  by 
this  act,  and  such  vacancy  is  not  filled  up 
by  the  appointment  of  a  person  in  the  re- 
ceipt of  compensation  under  this  act,  no  per- 
manent appointment  shall  be  made  until  no- 
tice of  the  vacancy  has  been  given  to  the 
treasury,  and  until  the  lord  chancellor  has 
determined  that  no  person  in  receipt  of 
compensation  under  this  act  is  fit  for  such 
office  or  employment. 

134.  The  lord  chancellor  may  nominate 
or  appoint  any  commissioner  whose  office 
has  been  abolished  under  this  act  to  some 
other  judicial  office  of  equal  or  greater  salary 
for  which  he  may  be    deemed   fit  by  the 
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lord  chancellor,  and  to  which  he  is  entitled 
to  nominate  or  appoint,  and  may  nominate 
or  appoint  any  other  person  whose  office  or 
employment  has  been  abolished  by  this  act, 
whom  he  may  deem  fit  to  fill  a  vacancy  in 
any  office  or  employment  created  by  this  act 
of  equal  or  greater  salary,  to  which  he  is  en- 
titled to  nominate  or  appoint,  provided  that 
the  person  appointed  be  in  the  receipt  of 
compensation  or  superanuation  allowance 
equal  to  the  amount  of  his  salary  at  the 
time  of  the  abolition  of  his  office ;  and  if  the 
commissioner  or  other  person  so  nominated 
or  appointed  declines  to  accept  such  office 
or  employment,  or  neglects  to  execute  the 
duties  thereof  satisfactorily,  being  in  a  com- 
petent state  of  health,  he  shall  forfeit  his 
right  to  compensation  or  superanuation  al- 
lowance which  may  have  been  granted  to 
him,  or  which  he  might  otherwise  be  enti- 
tled to  receive,  unless  he  shall  satisfy  the 
lord  chancellor  that  the  office  is  one  not 
suitable  to  his  position,  regard  being  had  to 
his  former  office. 

135.  If  any  person  to  whom  a  compensa- 
tion annuity  is  granted  under  this  act  accepts 
any  public  employment,  he  shall,  during  the 
continuance  of  that  employment,  receive 
only  so  much  (if  any)  of  that  annuity  as, 
with  the  remuneration  of  that  employment, 
will  amount  to  a  sum  not  exceeding  the  sal- 
ary or  emoluments  in  respect  of  the  loss 
whereof  the  annuity  was  awarded,  and  if 
the  remuneration  of  that  employment  is 
equal  to  or  greater  than  such  salary  or  emol- 
uments the  annuity  shall  be  suspended  so 
long  as  he  received  that  remuneration. 

136.  The  registrars,  clerks,  and  other  per- 
sons holding  their  offices  at  the  passing  of 
this  act  who  may  be  continued  in  their 
offices,  shall,  on  their  retirement  therefrom, 
be  allowed  such  superanuation  as  they  would 
have  been  entitled  to  receive  if  this  act  had 
not  been  passed,  and  they  had  continued  in 
their  offices  under  the  existing  acts ;  and  any 
other  registrar,  officer,  or  person  appointed 
to  any  office  under  this  act  may  be  allowed 
superanuation  in  pursuance  of  the  provisions 
of  the  Superanuation  Act  of  1859. 


SCHEDULE  I. 
Description  of  Tkadbbs 
Alum  makers,  apothecaries,  auctioneers. 
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bankers,  bleachers,  brokers,  brickmakers, 
builders,  calenderers,  carpenters,  carriers, 
cattle  or  sheep  salesmen,  coach  proprietors, 
cowkeepers,  dyers,  fullers,  keepers  of  inns, 
taverns,  hotels,  or  coffee-houses,  lime-burn- 
ers, livery-stable  keepers,  market-gardeners, 
millers,  packers,  printers,  sharebrokers, 
shipowners,  shipwrights,  stockbrokers,  vic- 
tuallers, stockjobbers,  warehousemen,  whar- 
fingers, persons  using  the  trade  or  profession 
of  a  scrivener,  receiving  other  men's  monies 
or  estates  into  their  trust  or  custody,  per- 
sons insuring  ships  or  their  freight  or  other 
matters  against  perils  of  the  sea,  persons 


using  the  trade  of  merchandise  by  way  of 
bargaining,  exchange,  bartering,  commission, 
consignment,  or  otherwise,  in  gross  or  by 
retail,  and  persons  who,  either  for  them- 
selves or  as  agents  or  factors  for  others,  seek 
their  living  by  buying  and  selling  or  bu3ang 
and  letting  for  hire  goods  or  commodities,  or 
by  the  w^orkmanship  or  the  conversion  of 
goods  or  commodities ;  but  a  farmer,  grazier, 
common  laborer,  or  workman  for  hire  shall 
not,  nor  shall  a  member  of  any  partnership, 
association,  or  company  which  cannot  be 
adjudged  bankrupt  under  this  act  be  deemed 
as  such  a  trader  for  the  purposes  of  this  act. 


THE  CAMDIAI  IISOLYEIT  ACT  OE  1869. 


32  &  33  VIC.  CAP  XVI. 


AN  ACT  RESPECTING  INSOLVENCY. 

PBEAHBLB. 

Whebbas  it  is  expedient  that  the  Acts  re- 
specting Bankruptcy  and  Insolvency  in 
the  several  Provinces  of  Ontario,  Quebec, 
New  Brunswick,  and  Nova  Scotia,  bei^ 
amended  and  consolidated,  and  the  Law 
on  those  subjects  assimilated  in  the  seve- 
ral Provinces  of  the  Dominion  :  There  Tore 
Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Com- 
mons of  Canada,  enacts  as  follows : 

Application  of  Act. 

1.  This  act  shall  apply  to  traders  only. 

OF  VOLUNTARY  ASSIGNMENTS. 
Assignment  to  be  made  to  Interim  Assignee. 
Meeting  of  Creditors  to  be  called. 

2.  Any  debtor  unable  to  meet  his  engage- 
ments, and  desirous  of  making  an  assign- 
ment of  his  estate,  and  any  debtor  who  is 
required  to  make  an  assignment,  as  herein- 
after provided,  shall  make  an  assignment  of 
his  estate  and  effects  to  any  official  assignee 
resident  within  the  county  or  place  wherein 
the  insolvent  has  his  domicile  ;  or  if  there 
be  no  official  assignee  therein,  then  to  an  of- 
ficial assignee  in  the  county  or  place  nearest 
to  the  domicile  of  the  insolvent,  wherein  an 
official  assignee  has  been  appointed,  and  the 
official  assignee  to  whom  such  assignment  is 
made  shall  be  known  as  the  interim  assignee ; 
and  forthwith  upon  the  execution  of  the 
deed  of  assignment  to  him,  a  meeting  of  the 
creditors  of  the  insolvent  for  the  appoint- 
ment of  an  assignee,  shall  be  called  by  the 
interim  assignee  to  be  held  at  the  place  of 
business  of  the  insolvent  within  a  period  not 
exceeding  three  weeks  from  the  execution 
of  the  deed  of  assignment. 


Calling  of  meeting  and  proceedings  tfiereat. 
Schedule  of  liabilities  and  assets  ;  and  what 

it  must  show. 
Insolvent  to  assist,  and  make  a  declaration 

on  oath. 

3.  Such  meeting  shall  be  called  by  adver- 
tisement (Form  A),  and  previous  to  such 
meeting  the  interim  assignee  shall  prepare, 
and  shall  then  exhibit,  statements  showing 
the  position  of  the  affairs  of  the  insolvent ; 
and  particularly  a  schedule  (Form  B),  con- 
taining the  names  and  residence  of  all  his 
creditors,  and  the  amount  due  to  each,  dis- 
tinguishing between  those  amounts  which 
are  then  actually  overdue,  or  for  which  he 
is  directly  liable,  and  those  for  which  he  is 
only  liable  indirectly  as  indorser,  surety,  or 
otherwise,  and  which  have  not  become  due 
at  the  date  of  such  meeting,  the  particulars 
of  any  negotiable  paper  bearing  his  name, 
the  holders  of  which  the  interim  assignee 
shall  be  unable  to  ascertain,  the  amount  due 
to  each  creditor,  and  also  any  contingent 
liabilities,  describing  the  same ;  and  a  state- 
ment showing  the  amount  and  nature  of  all 
the  assets  of  the  insolvent,  including  an  in- 
ventory of  his  estate  and  effects ;  and  the 
insolvent  shall  assist  in  the  preparation  of 
such  statements  and  of  the  said  schedule, 
and  shall  attend  at  such  meeting  for  the 
purpose  of  being  examined  on  oath  touching 
the  contents  thereof,  and  touching  his  books 
of  account  and  his  estate  and  effects  gene- 
rally ;  and  at  such  meeting  he  shall  file  a 
declaration  under  oath  stating  whether  or 
no  such  statements  and  schedule  are  correct, 
and  if  incorrect,  in  what  particulars ;  and 
the  interim  assignee  shall  also  produce  at 
such  meeting,  the  insolvent's  books  of  ac- 
count, and  all  other  documents  and  vouchers, 
if  required  so  to  do  by  any  creditor. 

Notice  to  each  Creditor ;  what  to  contain. 

4.  At  least  ten  days  before  the  day  fixed 
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for  such  meeting  the  interim  assignee  shall 
mail  to  each  of  the  creditors  of  the  insolvent, 
in  so  far  as  he  shall  then  have  heen  ahle  to 
discover  them,  a  notice  of  such  meeting,  with 
a  list  containing  the  names  of  all  creditors 
holding  direct  claims,  and  also  of  all  credi- 
tors holding  indirect  claims  maturing  before 
the  meeting,  amounting  to  one  hundred  dol- 
lars each,  with  the  amount  appearing  to  be 
due  to  each  of  them;  and  the  aggregate 
amount  of  those  under  one  hundred  dollars. 

Appointment  of  Assignee. 
Irregularity  not  to  vitiate  it. 

5'.  At  such  meeting,  the  creditors  who 
have  proved  their  claims  in  the  manner  here- 
inafter provided  by  the  one  hundred  and 
twenty-second  section,  may  appoint  an  as- 
signee to  the  estate  of  the  insolvent ;  and  no 
neglect  or  irregularity  in  '  any  of  the  pro- 
ceedings antecedent  to  the  appointment  of 
an  assignee  shall  vitiate  such  appointment, 
whether  it  be  made  under  a  voluntary  as- 
signment, or  in  compulsory  liquidation. 

In  case  no  assignee  is  appointed.  Interim 
Assignee  to  act,  etc.,  otherwise  to  deliver 
estate  to  Assignee. 

6.  If  no  assignee  be  appointed  at  such 
meeting,  or  at  any  adjournment  thereof  ;  or 
if  the  assignee  named  refuses  to  act ;  or  if  no 
creditor  attends  at  such  meeting,  the  inte- 
rim assignee  shall  be  the  assignee  to  the  es- 
tate of  the  insolvent  ;  but  if  any  assignee  be 
appointed  thereat,  he  shall  henceforth  be  the 
assignee  of  such  estate  ;  and  the  interim  as- 
signee shall  immediately  deliver  over  to  him 
the  whole  of  the  estate  of  the  insolvent,  and 
all  statements. 

Form  of  Instrument  of  Assignrnent,  cmd 
of  Deed  of  Transfer  by  Intenm  Assignee. 

7.  The  deed  or  instrument  of  assignment 
may  be  in  the  form  0,  and  the  deed  of  trans- 
fer by  the  interim  assignee  in  the  form  D, 
or  in  any  other  forms  equivalent  thereto  re- 
spectively, and  if  executed  in  any  part  of 
Canada  other  than  the  province  of  Quebec, 
they  shall  be  in  duplicate,  and  a  copy  of  the 
list  of  creditors  produced  at  the  first  meet- 
ing of  creditors,  shall  be  appended  to  the 
deed ;  and  no  particular  description  or  de- 
tail of  the  property  or  effects  assigned  need 
be  inserted  in  either  of  such  deeds ;  and  any 
number  of  counterparts   of  such  deeds  re- 


quired by  the  assignee,  and  any  further  or 
other  deeds  or  assurances  required  by  the 
assignee,  shall  be  executed  by  the  insolvent, 
or  by  the  interim  assignee,  as  the  case  may 
be,  at  the  request  of  the  assignee,  either  ai 
the  time  of  the  execution  of  such'^  deed  or 
instrumient,  or  afterwards,  to  which  coun- 
terparts no  list  of  creditors  need  be  appended. 

If  Interim  Assignee  fail  to  execute  Deed  of 
Transfer. 

8.  If  the  interim  assignee  shall  fail  or 
neglect  to  execute  such  deed  of  transfer 
within  twenty-four  hours  after  the  nomina- 
tion of  an  assignee  at  such  meeting,  he  shall 
in  the  discretion  of  the  judge  be  subject  to 
imprisonment  for  a  period  not  exceeding  one 
njonth ;  and  such  imprisonment  may  be  or- 
dered by  the  judge  upon  the  application  of 
the  person  so  nominated  as  assignee,  or  of 
any  creditor,  supported  by  affidavit  to  the 
satisfaction  of  the  judge :  and  the  interim 
assignee  shall  not  be  permitted  to  plead  to 
or  answer  such  application  either  as  to  its 
form  or  upon  the  merits  in  any  mannei*  or 
way  whatever  until  after  he  shall  have  exe- 
cuted and  delivered  to  the  assignee  such 
deed  of  transfer,  and  shall  have  also  deliver- 
ed over  to  him  the  whole  of  the  estate  and 
effects  of  the  insolvent,  with  all  books,  in- 
struments, vouchers  and  documents  apper- 
taining thereto. 

Proceedings  when  Interim  Assignee  becomes 

the  Assignee. 
Deposit    of   the  instrument:     copies  how 

certified. 

9.  If  by  election,  or  by  failure  of  election, 
the  interim  assignee  shall  become  assignee, 
his  appointment  shall  be  established,  if  by 
election,  by  an  instrument,  (form  D  D)  de- 
claring the  fact,  signed  by  the  chairman 
and  by  one  or  more  of  the  creditors  present 
at  the  meeting  appointing  him,  and  authenti- 
cated by  his  own  afiSdavit;  and  if  by  failure 
of  election,  by  an  instrument,  declaring  the 
fact,  and  signed  and  sworn  to  by  him- 
self before  the  judge,  who  shall  have  power 
to  interrogate  him  specially  upon  the  con- 

-  tents  thereof,  and  shall  not  receive  his  oath 
if  he  has  any  reason  to  doubt  the  facts  sta- 
ted in  such  instrument ;  and  the  instrument 
of  appointment  shall  be  deposited  in  the  of- 
fice of  the  court  with  the  deed  of  assign- 
ment ;  and  a  copy  of  such  instrument  certi- 
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fied  by  the  clerk  or  prothonotary  of  the 
court  wherein  it  is  deposited  under  the  seal 
of  such  court,  shall  serve  all  the  purposes  of 
the  deed  of  transfer  hereinbefore  provided 
for,  and  for  that  purpose  shall  be  annexed 
to  the  deed  of  assignment  or  in  the  province 
of  Quebec  to  the  copy  thereof  and  registered 
therewith. 

What  the  assignment  shall  he  held  to  convey. 
Proviso  :  as  to  pledgee  of  the  property  of  the 
Insolvent. 

10.  The  assignment  shall  be  held  to  con- 
vey and  vest  in  the  interim  assignee  in  the 
first  instance,  the  books  of  account  of  the 
insolvent,  all  vouchers,  accounts,  letters, 
and  other  papers  and  documents  relating  to 
his  business,  all  monies  and  negotiable  pa- 
pers, stock,  bonds,  and  other  securities,  as 
well  as  all  the  real  estate  of  the  insolvent, 
and  all  his  interest  therein,  whether  in  fee  or 
otherwise,  and  also  all  his  personal  estate, 
and  movable  property,  debts,  assets  and  ef- 
fects, which  he  has  or  may  become  entitled 
to  at  any  time  before  his  discharge  is  efiected 
under  this  act,  excepting  only  such  as  are 
exempt  from  seizure  and  sale  under  execu- 
tion, by  virtue  of  the  several  statutes  in  such 
case  made  and  provided ;  and  if  an"  assignee 
be  subsequently  appointed,  or  if  by  the  fail- 
ure of  election,  the  interim  assignee  becomes 
assignee,  such  assignee  shall  have  the  same 
rights  in  and  to  the  whole  of  such  estate  and 
effects  as  were  previously  held  under  this 
act  by  the  interim  assignee  :  Provided  al- 
ways that  no  pledgee  of  any  of  the  effects 
of  the  insolvent  or  any  other  party  in  posses- 
sion thereof  with  alien  thereon,  shall  be  de- 
prived of  the  possession  thereof,  without 
payment  of  the  amount  legally  chargeable 
as  a  preferential  claim  upon  such  effects ;  ex- 
cept in  the  case  hereinafter  provided  for  of 
such  pledgee  or  party  in  possession  proving 
his  claim  against  the  estate  and  putting  a 
value  upon  his  security.  But  at  any  time 
before  the  maturity  of  any  advance  made 
upon  the  pledge  of  effects  of  the  insolvent, 
or  within  fifteen  days  thereafter,  the  assig- 
nee shall  have  the  right  to  sell  such  effects 
as  he  may  sell  the  other  effects  of  the  insol- 
vent ;  and  thereupon  if  the  price  is  sufficient 
to  cover  such  advance  with  interest  and  law- 
■  ful  charges,  the  pledgee  shall  carry  out  such 
sale  and  deliver  the  effects  sold  in  conformi- 


ty therewith,  receiving  the  price  thereof,  but 
not  otherwise. 

11.  Forthwith  upon  the  execution  of  the 
deed  of  transfer,  the  assignee,  if  appointed 
in  any  part  of  Canada  other  than  the  pro- 
vince of  Quebec,  shall  deposit  one  of  the  du^ 
plicates  of  the  deed  of  assignment  and  of 
such  deed  of  transfer,  and  if  in  the  province 
of  Quebec,  authentic  copies  of  each,  in  the 
office  of  the  proper  court;  and  in  either 
case  the  list  of  creditors  shall  accompany 
the  instruments  so  deposited. 

Begistration  of  Deeds  of  Assignment  and 
of  Transfer. 

12.  If  the  insolvent  possesses  real  estate, 
the  deed  of  assignment  with  the  deed  of 
transfer  annexed  thereto,  if  any  such  deed 
of  transfer  be  required  and  executed,  or,  if 
such  real  estate  be  in  the  province  of  Quebec, 
authentic  copies  thereof  maybe  enregistered 
in  the  registry  office  for  the  registration 
division  or  county  within  which  such  real 
estate  is  situate ;  and  no  subsequent  regis- 
tration of  any  deed  or  instrument  of  any 
kind  executed  by  the  insolvent,  or  which 
otherwise  would  have  affected  his  real  estate, 
shall  have  any  force  or  effect  thereon ;  and 
if  the  real  estate  be  in  any  part  of  Canada 
other  than  the  province  of  Quebec,  and 
deeds  of  assignment  and  of  transfer  be  exe- 
cuted in  the  province  of  Quebec  before  nota- 
ries, copies  of  such  deeds  certified  by  the 
notary  or  other  public  officer  in  whose  cus- 
tody the  originals  remain,  may  be  registered 
without  other  evidence  of  the  execution 
thereof,  and  without  any  memorial ;  and  a 
certificate  of  such  registration  may  be  in- 
dorsed upon  like  copies,  and  if  the  property 
be  in  the  province  of  Quebec  and  the  deeds 
of  assignment  and  transfer  be  executed  else- 
where in  the  dominion,  they  may  be  enregis- 
tered at  full  length  in  the  usual  manner ; 
but  it  shall  not  be  necessary  to  enregister 
or  to  refer  on  registration  in  any  manner  to, 
the  list  of  creditors  annexed  to  the  deed  of 
transfer. 

COMPULSORY  LIQUIDATION. 

When  a  debtor's  estate  shall  be  subject  to 
compulsory  liquidation. 

13.  A  debtor  shall  be  deemed  insolvent 
and  his  estate  shall  become  subject  to  com- 
pulsory liquidation. 
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ABSCONDING. 

a.  If  he  absconds  or  is  immediately  about 
to  abscond  from  any  province  in  Canada 
with  intent  to  defraud  any  creditor,  or  to 
defeat  or  delay  the  remedy  of  any  creditor, 
or  to  avoid  being  arrested  or  served  with 
legal  process  ;  or  if  being  out  of  any  such 
province  in  Canada  he  so  remains  with  a 
like  intent ;  or  if  he  conceals  himself  within 
the  limits  of  Canada  with  like  intent ; 

SECRETION. 

6.  Or  if  he  secretes  or  is  immediately  about 
to  secrete  any  part  of  his  estate  and  effects 
with  intent  to  defraud  his  creditors,  or  to 
defeat  or  delay  their  demands  or  any  of 
them ; 

FRAUDULENT  ASSIGNMENT. 

c.  Or  if  he  assigns,  removes  or  disposes  of, 
or  is  about  or  attempts  to  assign,  remove  or 
dispose  of,  any  of  his  property  with  intent 
to  defraud,  defeat  or  delay  his  creditors,  or 
any  of  them  ; 

FRAUDULENTLY   PROCURING    EXE- 
CUTION. 

d.  Or  if  with  such  intent  he  has  procured 
his  money,  goods,  chattels,  lands  or  property 
to  be  seized,  levied  on  or  taken  under  or  by 
any  process  or  execution,  having  operation 
where  the  debtor  resides  or  has  property, 
founded  upon  a  demand  in  its  nature  prova- 
ble under  this  act,  and  for  a  sum  exceeding 
two  hundred  dollars,  and  if  such  process 
is  in  force  and  not  discharged  By  payment 
or  in  any  manner  provided  for  by  law ; 

IMPRISONED   IN  CIVIL  ACTION. 

e.  Or  if  he  has  been  actually  imprisoned 
or  upon  the  jail  limits  for  more  than  thirty 
days  in  a  civil  action  founded  on  contract 
for  the  sum  of  two  hundred  dollars  or  up- 
wards, and  still  is  so  imprisoned  or  on  the 
limits ;  or  in  case  of  such  imprisonment  he 
has  escaped  out  of  prison  or  from  custody 
or  from  the  limits  ; 

NEGLECTING  OR  REFUSING  TO  AP- 
PEAR. 

/.  Or  if  he  wilfully  neglects  or  refuses  to 
appear  on  any  rule  or  order  requiring  his 


appearance,  to  be  examined  as  to  his  debts 
under  any  statute  or  law  in  that  behalf; 

NEGLECTING  OR  REFUSING  TO  COM- 
PLY. 

g.  Or  if  he  wilfully  refuses  or  neglects  to 
obey  or  comply  with  any  such  rule  or  order 
made  for  payment  of  his  debts  or  of  any 
part  of  themj 

NEGLECTING  OR  REFUSING  TO  OBEY 
ORDER  IN  CHANCERY. 

h.  Or  if  he  wilfully  neglects  or  refuses  to 
obey  or  comply  with  the  order  or  decree  of 
the  court  of  chancery  or  of  any  of  the  judges 
thereof,  for  payment  of  money ; 

ASSIGNMENT  OTHER  THAN  BY  THIS 
ACT. 

i.  Or  if  he  has  made  any  general  convey- 
ance or  assignment  of  his  property  for  the 
benefit  of  his  creditors,  otherwise  than  in 
the  manner  prescribed  by  this  act,  or  if  be- 
ing unable  to  meet  his  liabilities  in  full,  he 
makes  any  sale  or  conveyance  of  the  whole 
or  the  main  part  of  his  stock  in  trade  or  of 
his  assets,  without  the  consent  of  his  cred- 
itors, or  without  satisfying  their  claims ; 

PERMITS  AN  EXECUTION   ON  HIS 
PROPERTY. 

j.  Or  if  he  permits  any  execution  issued 
against  him  under  which  an)'  of  his  chattels, 
land  or  property  are  seized,  levied  upon  or 
taken  in  execution,  to  remain  unsatisfied 
till  within  four  days  of  the  time  fixed  by  the 
sheriff  or  officer  for  the  sale  thereof,  or  for 
fifteen  days  after  sugh  seizure ;  subject  how- 
ever to  the  privileged  claim  of  the  seizing 
creditor  for  the  costs  of  such  execution,  and 
also  to  his  claim  for  the  costs  of  the  judg- 
ment under  which  such  execution  has  issued, 
which  shall  constitute  a  lien  upon  the  effects 
seized,  or  shall  not  do  so,  according  to  the 
law  as  it  existed  previous  to  the  passing  of 
this  act,  in  the  province  in  which  the  execu- 
tion shall  issue. 

If  a  debtor  fails  to  meet  his  liabilities. 

14.  If  a  debtor  ceases  to  meet  his  liabili- 
ties generally  as  they  become  due,  any  one 
or  more  claimants  upon  him  for  sums  ex- 
ceeding in  the  aggregate  five  hundred  dol- 
lars, may  make   a  demand  upon  him  either 


APPENDIX. 


975 


personally  within  the  county  or  judicial  dis- 
trict wherein  such  insolvent  has  his  chief 
place  of  business,  or  at  his  domicile,  upon 
some  grown  person  of  his  family,  or  in  his 
employ  ;  (Form  E)  requiring  him  to  make 
an  assignment  of  his  estate  and  effects  for 
the  benefit  of  his  creditors. 


But  if  claims  do  not  amount  to  ^500,  etc., 
Judge  may  make  an  order  suspending  pro- 


15.  If  the  debtor,  on  whom  such  demand 
is  made,  contends  that  the  same  was  not 
made  in  conformity  with  this  act,  or  that  the 
claims  of  such  creditor  or  creditors  do  not 
amount  to  five  hundred  dollars,  or  that 
they  were  procured  in  whole  or  in  part  for 
the  purpose  of  enabling  such  creditor  or 
creditors  to  take  proceedings  under  this  act, 
or  that  the  stoppage  of  payment  by  such 
debtor  was  only  temporary,  and  that  it  was 
not  caused  by  any  fraud  or  fraudulent  in- 
tent, or  by  the  insufficiency  of  the  assets  of 
such  debtor  to  meet  his  liabilities,  he  may 
after  notice  to  such  claimant  or  claimants, 
but  only  within  five  days  from  such  demand, 
present  a  petition  to  the  judge  praying  that 
no  further  proceedings  under  this  act  may 
be  taken  upon  such  demand,  and  after  hear- 
ing the  parties  and  such  evidence  as  may  be 
adduced  before  him,  the  judge  may  grant 
the  prayer  of  his  petition,  and  thereafter 
such  demand  shall  have  no  force  or  effect 
whatever  ;  and  such  petition  may  be 
granted  with  or  without  costs  against  either 
party ;  but  if  it  appears  to  the  judge  that 
such  demand  has  been  made  without  reason- 
able grounds,  and  merely  as  a  means  of  en- 
forcing payment  under  colour  of  proceedings 
under  this  act,  he  maj'  condemn  the  credi- 
tors making  it,  to  pay  treble  costs. 

Jf  the  debtor  he  absent  when  the  demand  is 
made. 

16.  If  at  the  time  of  such  demand  the 
debtor  was  absent  from  the  province  where- 
in such  service  was  made,  application  may 
be  made  after  due  notice  to  the  claimants, 
within  the  said  period  of  five  days,  to  the 
judge  on  his  behalf,  for  an  enlargement  of 
the  time  for  making  an  assignment;  and 
thereupon  if  such  debtor  have  not  returned 
to  such  province  the  judge  may  make  an  or- 
der enlarging  such  period,  and  fixing  the  de- 
lay within  which  such  assignment  shall  be 


made,  but  such  enlargement  of  time  may  be 
refused  by  the  judge  if  it  be  made  to  appear 
to  his  satisfaction  that  the  same  would  be 
prejudicial  to  the  interests  of  the  creditors. 

In  certain  cases  such  debtor's  estate  to  be- 
come subject  to  compulsory  liquidation. 

17.  If  such  petition  be  rejected,  or  if  while 
such  petition  is  pending,  the  debtor  con- 
tinues his  trade,  or  proceeds  with  the  reali- 
zation of  his  assets,  or  if  no  such  petition  be 
presented  within  the  aforesaid  time,  and  the 
insolvent  during  the  same  time  neglects  to 
make  an  assignment  of  his  estate  and  effects 
for  the  benefit  of  his  creditors  as  provided 
by  the  second  section  of  this  act,  his  estate 
shall  become  subject  to  compulsory  liquida- 
tion. 

When  act  or  omission  shall  not  justify  the 
placing  of  the  estate  in  compulsory  liqui- 
dation. 

18.  But  no  act  or  omission  shall  justify 
any  proceeding  to  place  the  estate  of  an  in- 
solvent in  compulsory  liquidation,  unless 
proceedings  are  taken  under  this  act  in  re- 
spect of  the  same,  within  three  months  next 
after  the  act  or  omission  relied  upon  as  sub- 
jecting such  estate  thereto ;  nor  after  a  writ 
of  attachment  in  compulsory  liquidation  has 
been  issued  while  it  remains  in  force,  nor 
after  a  voluntary  assignment  has  been  made, 
or  an  assignee  appointed  under  this  act. 

Affidavits  in  Province  of  Quebec,  how  made. 
Writ  of  Attachment  founded  thereon. 

19.  In  the  province  of  Quebec  an  affidavit 
may  be  made  by  a  claimant  for  a  sum  of  not 
less  than  two  hundred  dollars,  or  by  the 
clerk  or  other  duly  authorized  agent  of  such 
claimant,  setting  forth  the  particulars  of  his 
debt,  the  insolvency  of  the  person  indebted 
to  him,  and  any  fact  or  facts  which  under 
this  act,  subject  the  estate  of  such  debtor  to 
compulsory  liquidation. — (Form  F) — And 
upon  such  affidavit  being  filed  with  the  pro- 
thonotary  of  the  district  within  which  the 
insolvent  has  his  chief  place  of  business,  a 
writ  of  attachment  (Form  Q)  shall  issue 
against  the  estate  and  effects  of  the  insolvent, 
addressed  to  the  sheriff  of  the  district  in 
which  such  writ  issues,  requiiing  such  sher- 
iff to  seize  and  attach  the  estate  and  effects 
of  the  insolvent,  and  to  summon  him  to  ap- 
pear before  the  court  to  answer  the  premises ; 
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and  such  writ  shall  he  subject  as  nearly  as 
can  be  to  the  rules  of  procedure  of  the  court 
in  ordinary  suits,  as'  to  its  issue,  service,  and 
leturn,  and  as  to  all  proceedings  subsequent 
thereto  before  any  court  or  judge. 

Affidavits  in  other  Provinces,  how  made. 
Writ  of  Attachment. 

20.  In  the  province  of  Ontario,  New  Bruns- 
wick or  Nova  Scotia,  in  case  any  claimant 
by  affidavit  of  himself  or  of  any  other  indi- 
vidual (Form  F),  shows  to  the  satisfaction 
of  the  judge  that  he  is  a  creditor  of  the  in- 
solvent for  a  sum  of  not  less  than  two  hun- 
dred dollars,  and  also  shows  by  the  affidavits 
of  two  credible  persons,  such  facts  and  cir- 
cumstances as  satisfy  such  judge  that  the 
debtor  is  insolvent  within  the  meaning  of 
this  act,  and  that  his  estate  has  become  sub- 
ject to  compulsory  liquidation,  such  judge 
may  order  the  issue  of  the  writ  of  attach- 
ment (Form  G),  against  the  estate  and  effects 
of  the  insolvent,  addressed  to  the  sheriff  of 
the  county  in  which  such  writ  issues,  re- 
quiring such  sheriff  to  seize  and  attach  the 
estate  and  effects  of  the  insolvent  and  to 
summon  him  to  appear  before  the  court  to 
answer  the  premises,  and  such  writ  shall  be 
subject  as  nearly  as  can  be  to  the  rules  of 
procedure  of  the  court  in  ordinary  suits  as 
to  its  issue  and  return,  and  as  to  all  pro- 
ceedings subsequent  thereto  before  any  court 
or  judge. 

Service  of  Writ,  in  case  insolvent  has  no 

domicile  or  absconds. 
Concurrent  Writs. 

21.  If  the  defendant  in  any  process  for 
compulsory  liquidation,  has  no  domicile  in 
any  province  of  Canada,  or  absconds  from 
the  province  in  which  he  has  his  domicile, 
or  remains  without  such  province,  or  con- 
ceals himself  within  such  province,  service 
of  the  writ  of  attachment  issued  against  him 
under  this  act,  may  be  validly  made  upon 
him  in  any  manner  which  the  judge  may 
order,  upon  application  to  him  in  that  behalf; 
and  in  proceedings  for  compulsory  liquida- 
tion, concurrent  writs  of  attachment  may  be 
issued,  if  required  by  the  plaintiff,  addressed 
to  the  sheriffs  of  districts  or  counties  in  any 
part  of  Canada  other  than  the  district  or 
county  in  which  such  proceedings  are  being 
carried  on. 


Betm-n  of  Writs  of  Attachment. 

22.  Writs  of  attachment  in  proceedings  for 
compulsory  liquidation  may  be  made  re- 
turnable after  the  expiry  of  three  days  from 
the  service  thereof,  when  the  defendant  re- 
sides in  Canada,  and  not  more  than  fifteen 
miles  from  the  place  of  return,  or  when  the 
defendant  has  no  domicile  therein ;  and  of 
one  additional  day  for  every  additional  dis- 
tanceof  fifteen  miles  between  such  residence, 
if  in  Canada,  and  such  place  of  return  ;  and 
immediately  upon  the  issue  of  a  writ  of  at- 
tachment under  this  act,  the  sheriff  shall 
give  notice  thereof  by  advertisement  thereof 
(Form  H.) 

Sheriff  to  be  Officer  of  Court  issuing  Writs. 
His  duty  in  executing  it. 

23.  For  all  the  purposes  of  such  writ  of  at- 
tachment and  in  respect  of  all  his  duties  re- 
garding it,  the  sheriff  shall  be  an  officer  of 
the  court  issuing  such  writ,  and  subject  to 
its  summary  jurisdiction  as  such ;  and  ulider 
such  writ  he  shall  by  himself  or  by  such  agent 
or  messenger  as  he  shall  appoint  for  that 
purpose,  whose  authority  shall  be  estab- 
lished by  a  copy  of  the  writ  addressed  to 
him  by  name  and  description,  and  certified 
under  the  hand  of  the  sheriff,  seize  and  at- 
tach all  the  estate  and  effects  of  the  insol- 
vent within  the  limits  of  the  county  or  dis- 
trict for  which  such  sheriff  is  appointed,  in- 
cluding his  books  of  account,  moneys  and 
securities  for  money,  and  all  his  office  or 
business  papers,  documents,  and  vouchers  of 
every  kind  and  description ;  and  shall  re- 
turn, with  the  writ,  a  report  under  oath 
stating  in  general  terms  his  action  thereon. 

Sheriff  may  enter  house  and  shop,  etc., 
forcibly. 

24.  If  the  sheriff  or  officer  charged  with 
any  writ  of  attachment  is  unable  to  obtain 
access  to  the  interior  of  the  house,  shop, 
warehouse,  or  other  premises  of  the  defend- 
ant named  in  such  writ,  by  reason  of  the 
same  being  locked,  barred  or  fastened,  such 
sheriff  or  officer  shall  have  the  right  forcibly 
to  open  the  same. 

In  whose  custody  Sheriff  shall  place  estate : 
duty  of  such  person. 

25.  If,  in  the  county  or  district  in  which 
is  situated  the  chief  place  of  business  of  the 


APPENDIX. 


977 


debtor,  official  assignees  have  been  appointed 
far  the  purpose  of  this  act,  the  sheriff  shall 
place  the  estate  and  effects  attached  in  the 
custody  of  one  of  such  official  assignees, 
who  shall  be  guardian  under  such  writ,  but 
if  not,  he  shall  appoint  as  guardian  such 
competent  and  responsible  person  as  maj'  be 
willing  to  assume  such  guardianship ;  and 
the  person  so  placed  in  possession  shall  be 
bound  to  perform  all  the  duties  hereinbefore 
imposed  upon  the  interim  assignee,  except 
the  calling  of  a  meeting  of  creditor  for  the 
appointment  of  an  assignee. 

When  petition  may  be  presented  by  Insol- 
vent, 
Hearing  on  Petition. 
Proviso. 

26.  Except  in  cases  wnere  a  petition  has 
been  presented  as  provided  for  by  the 
fifteenth  section  of  this  act,  the  alleged  in- 
solvent may  present  a  petition  to  the  judge 
at  any  time  within  three  days  from  the  re- 
turn day  of  the  writ,  but  not  afterwards ; 
and  may  thereby  pray  for  the  setting  aside 
of  the  attachment  made  under  such  writ,  on 
the  ground  that  his  estate  has  not  become 
subjected  to  compulsory  liquidation ;  or  if 
the  writ  of  attachment  has  issued  against  a 
debtor  by  reason  of  his  neglect  to  satisfy  a 
writ  of  execution  against  him  as  hereinbe- 
fore provided,  then  on  such  ground,  and 
also  on  the  ground  that  such  neglect  was 
caused  by  a  tempoiary  embarrassment,  and 
that  it  was  not  caused  by  any  fraud  or 
fraudulent  intent,  or  by  the  insufficiency  of 
the  assets  of  such  debtor  to  meet  his  liabili- 
ties ;  and  such  petition  shall  be  heard  and 
determined  by  the  judge  in  a  summary 
manner,  and  conformable  to  the  evidence  ad- 
duced before  him  thereon ;  but  proceedings 
for  compulsory  liquidation  shall  not  be  con- 
tested either  as  to  form  or  upon  the  merits, 
otherwise  than  by  a  summary  petition,  in 
the  manner,  upon  the  grounds,  and  within 
the  delay,  hereinbefore  provided. 

Meeting  of  creditors,  how  called. 

27.  Immediately  upon  the  expiration  of 
three  days  from  the  return  day  of  the  writ, 
if  no  petition  to  quash  or  to  stay  proceedings 
be  filed,  or  upon  the  rendering  of  judgment 
on  the  petition  to  quash,  if  it  be  dismissed, 
or  immediately  upon  such  return  with  the 
consent  of  the  insolvent,  the  judge,  upon 
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the  application  of  the  plaintiff',  or  of  any 
creditor  declaring  in  such  application  that 
he  thereby  intervenes  for  the  prosecution  ot 
the  cause,  shall  order  a  meeting  of  the  cred- 
itors to  be  held  at  a  time  and  place  named 
in  such  order,  and  after  due  notice  thereof 
by  advertisement,  for  the  purpose  of  ap- 
pointing an  assignee  ;  and  the  guardian  shall 
perform  the  duties  imposed  upon  the  interim 
assignee  by  section  four  of  this  act. 

Who  will  preside  at  meeting. 
Appointment  of  Assignee. 

28.  At  the  time  and  place  appointed,  the 
judge  or  the  prothonotary  or  clerk  of  the 
court  in  which  the  proceedings  are  caiTied 
on  shall  preside,  and  the  creditors  shall  have 
the  right  to  appoint  an  assignee  to  the  estate 
and  effects  of  the  insolvent,  and  the  presid- 
ing officer  shall  draw  up  and  sign  a  record 
of  the  court,  but  if  no  creditor  be  present 
at  such  meeting,  the  presiding  officer  shall 
have  power  to  adjourn  such  meeting. 

Transfer  of  estate  from  guardian  to 
Assignee. 

29.  Upon  the  appointment  of  the  assignee, 
the  guardian  shall  immediately  deliver  the  es- 
tate and  effects  in  his  custody  to  such  assig- 
nee :  and  by  the  effects  of  the  insolvent,  wheth- 
er real  or  personal,  movable  or  immovable,  as 
existing  at  the  date  of  the  issue  of  the  writ,  and 
which  may  accrue  to  him  by  any  title  what- 
soever, up  to  the  time  of  his  discharge  under 
this  act,  and  whether  seized  or  not  seized 
under  the  writ  of  attachment,  shall  vest  in 
the  said  assignee  in  the  same  manner,  to  the 
same  extent  and  with  the  same  exceptions, 
as  if  he  had  been  duly  appointed  assignee  to 
such  insolvent  under  a  voluntary  assignment 
of  his  estate  and  effects  executed  by  the  in- 
solvent to  an  interim  assignee,  and  such 
estate  and  effects  had  been  duly  transferred 
to  him  as  hereinbefore  provided. 

Proof  and  registry  of  appointment. 

30.  An  authentic  copy  or  exemplifica- 
tion, under  the  hand  of  the  court,  of  the 
record  of  appointment  of  an  assignee,  may 
be  registered  at  full  length  in  any 
registry  office,  without  any  proof  of  the 
signature  of  the  officer  and  without  any 
memorial ;  and  such  registration  shall  have 
the  same  effect  as  to  the  real  estate  of  the 
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insolvent  and  in  all  other  respects,  as  the 
registration  under  this  act  of  a  deed  of 
assignment  with  deed  of  transfer  annexed. 

Appointtnent  of  Official  Assignees  hy  Board 

of  Trade. 
In  places  where  there  is  no  Board  of  Trade. 
Security  by  and  removal  of  Assignees. 
Present  Official  Assignees  continued. 

31.  The  board  of  trade  at  any  place,  or 
the  council  thereof,  shall  within  three 
months  from  the  time  at  which  this  act 
shall  come  in  force,  and  afterwards  from 
time  to  time,  within  three  months  after  any 
■vacancy  by  the  death,  resignation  or  removal 
of  any  official  assignee,  name  any  number 
of  persons  within  the  county  or  district  in 
which  such  board  of  trade  exists,  or  within 
any  county  or  district  adjacent  thereto  in 
which  there  is  no  board  of  trade,  to  wit : 
at  least  one  ofBcial  assignee  for  each  of  such 
counties,  and  at  least  three  official  assignees 
in  each  district  of  the  province  of  Quebec, 
to  be  official  assignees  for  the  purposes  of 
this  act,  and  at  the  time  of  such  nomina- 
tion shall  declare  what  security  for  the  due 
performance  of  his  duties,  shall  be  given  by 
each  of  such  official  assignees  before  enter- 
ing upon  them  ;  and  a  copy  of  the  resolu- 
tion naming  such  persons,  certified  by  the 
secretary  of  the  board,  shall  be  transmitted 
to  the  prothonotary  or  clerk  of  the  court  in 
the  district  or  county  within  which  such 
assignees  are  resident  respectively ;  and 
such  copy  shall  be  prima  facie  evidence  of 
the  appointment  of  an  official  assignee ;  but 
such  nomination  may  be  made  by  the  judge 
in  any  district  or  county  wherein  or  adja- 
cent to  which  no  board  of  trade  exists,  and 
also  in  such  district  or  county  wherein  or 
adjacent  to  which  a  board  of  trade  exists, 
but  in  which  the  board  of  trade  shall  have 
failed  to  make  such  nomination  during  the 
delay  aforesaid,  and  in  that  case  the  judge 
shall  certify  such  nomination  under  his 
hand,  and  shall  file  such  certificate  in  the 
office  of  the  court  over  which  he  presides ; 
and  such  security  as  such  judge  shall  de- 
clare in  such  nomination,  shall  be  given  by 
such  official  assignee;  and  the  board  or 
judge  who  has  appointed  an  official  assignee, 
or  the  judge  having  jurisdiction  at  the  dom- 
icile of  such  official  assignee,  may  remove 
him  upon  petition  to  that  efiect  duly  notified 
to  such  official  assignee,  and  upon  such  no- 


tice and  for  such  causes  as  such  board  or 
judge  may  deem  sufficient ;  but  such  re- 
moval shall  not  have  the  effect  of  removing 
such  official  assignee  from  the  office  of  assig- 
nee to  any  estate  to  which  he  has  previously 
been  appointed;  and  all  official  assignees 
now  holding  that  office  shall  continue  to 
hold  the  same,  but  subject  to  all  the  provi- 
sions of  this  act  with  respect  to  official 
assignees. 

To  whom  and  for  whose  benefit  the  security 

shall  be  given. 
Proviso:    Creditors    may    require  further 

security. 
If  more  than  one  insolvent  estate  has  claims 

on  it. 

32.  Such  security  shall  be  taken  in  the  name 
of  office  of  the  president  of  such  board  of 
trade  or  judge,  for  the  benefit  of  the  cred- 
itors of  any  person  whose  estate  is  or  sub- 
sequently may  be,  in  process  of  liquidation 
under  this  act ;  and  in  case  of  the  default 
of  any  such  official  assignee  in  the  perform- 
ance of  his  duty,  his  security  may  be  en- 
forced and  realized  by  the  assignee  of  the 
estate  which  suffers  by  such  default,  then  or 
subsequently  appointed,  who  may  sue  in  his 
own  name  as  such  assignee  upon  such  secu- 
rity ;  provided,  always,  that  the  giving  of 
such  security  shall  not  prevent  the  creditors 
of  any  insolvent  from  requiring  security  to 
be  given  for  their  benefit  as  hereinafter  pro- 
vided; but  in  that  case  the  security  taken 
in  the  name  of  the  president  of  the  board 
of  trade  or  judge  shall  be  regarded  as  sup- 
plementary to  the  security  so  required,  and 
shall  be  enforceable  only  after  discussion 
of  such  security ;  and  upon  the  security  so 
given  coming  to  an  end,  the  official  assignee 
shall  be  incapable  of  being  appointed  interim 
assignee  or  guardian  until  new  security  be 
given  instead  thereof  to  the  satisfaction  of 
the  official  receiving  the  same ;  and  if  in 
case  of  such  default  it  be  found  that  more 
than  one  insolvent  estate  has  claims  upon 
such  security,  the  total  amount  claimed,  not 
exceeding  the  amount  of  such  security,  shall 
be  payable  to  such  of  the  assignees  of  such 
estates  as  shall  be  named  by  the  president 
of  such  board  of  trade  or  judge  by  an  in- 
strument in  writing,  for  that  purpose,  and 
may  be  claimed  and  recovered  by  such  assig- 
nee after  a  copy  of  such  nomination  has 
been  delivered  to  the  surety,  who  shall  be 
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discharged  by  such  payment ;  and  thereafter 
the  assignee  so  named  shall  distribute  the 
amount  so  received  among  the  claimants 
thereof,  including  the  estate  represented  by 
himself,  in  the  next  dividend  sheet  of  such 
estate,  subject  to  contestation  like  all  other 
items  in  such  sheet ;  and  he  shall  receive  in 
respect  of  the  amount  so  received  and  dis- 
tributed, a  commission  of  one-half  per  cent- 
um thereon  and  no  more. 

Coiiservatory  proceedings. 

33.  The  interim  assignee  or  guardian  shall 
have  the  right  in  his  own  name,  and  in  his 
capacity  of  interim  assignee  or  guardian,  as 
the  case  may  be,  to  institute  any  conserva- 
tory process  or  any  process  or  proceeding 
that  may  be  necessary  for  the  protection  of 
the  estate,  provided  that  he  shall  first  have 
obtained  the  authority  of  the  judge  for  so 
doing. 

Inspectors  may  he  appointed  by  Creditors. 
Their  duties,  term  of  office,  (&c. 
Place  for  meetings  to  be  fixed. 
Inspectors  to  represent  the  Creditors. 

34.  At  the  first  meeting  of  creditors  which 
shall  be  held  for  the  appointment  of  an  as- 
signee either  on  a  volimtary  assignment  or 
in  compulsory  liquidation,  or  at  any  subse- 
quent meeting,  the  creditors  may  appoint 
one  or  more  inspectors,  either  from  among 
themselves,  or  otherwise,  whose  services 
may  be  gratuitous,  or  paid  for,  as  the  credi- 
tors shall  decide  at  such  meeting,  and  who 
shall  superintend  and  direct  the  assignee  in 
the  performance  of  his  duties  under  this  act, 
until  the  next  meeting  of  creditors ;  and  if 
their  appointment  be  not  then  or  at  some 
subsequent  meeting  revoked,  they  shall  con- 
tinue to  hold  the  same  till  the  final  closing 
of  the  estate ;  and  at  such  meeting  and  at 
subsequent  meetings  from  time  to  time  the 
creditors  may  fix,  by  resolution,  the  city, 
town,  or  other  place  in  which  meetings  of 
creditors  shall  thereafter  be  held ;  and  there- 
after no  meetings  held  elsewhere  shall  be 
valid ;  and  whenever  under  this  act  the  con- 
sent, authority  or  direction  of  the  creditors 
is  required,  to  enable  the  assignee  to  perform 
any  act,  or  to  adopt  any  course,  the  unani- 
mous consent,  sanction,  authority  or  direc- 
tions of  the  inspectors,  if  any  there  be,  evi- 
denced by  a  writing  signed  by  them  and  de- 
posited with  the  assignee,  shall  be  held  and 


taken  to  be  the  consent,  sanction,  authority 
or  directions  of  the  creditors  in  that  belialf, 
save  and  except  in  the  case  of  the  proposed 
sale  of  the  entire  estate  of  the  insolvent  as 
hereinafter  provided;  subject  always  how- 
ever to  revision  by  the  creditors  at  any 
meeting  thereof  held  fo''  the  purpose. 

If  an  offer  of  composition  be  made  and  ac- 
cepted. 

35.  If  at  such  meeting  the  insolvent  shall 
make  an  offer  of  composition,  and  such  off'ur 
be  approved  by  the  creditors,  they  may  make 
such  order  as  they  may  deem  expedient, 
either  for  suspending  the  disposal  of  the  es- 
ta(e  and  all  or  any  proceedings  tending  there- 
to, for  such  time  as  may  be  fixed  by  suck 
meeting,  or  for  any  other  purpose 

OF  ASSIGNEES. 

Notice  by  Assignee.    Form. 

36.  Immediately  upon  his  appointment 
the  assignee  shall  give  notice  thereof  by  ad- 
vertisement (Form  I). 

Calling  meetings  of  Creditors. 

37.  The  assignee  shall  call  meetings  of 
creditors,  whenever  required  in  writing  so 
to  do  by  the  inspectors,  or  by  five  creditors 
stating  in  such  writing  the  purpose  of  the 
intended  meeting,  and  making  themselves 
liable  for  the  expense  of  calling  the  same ; 
or  whenever  he  is  required  so  to  do  by  the 
jWge,  on  the  application  ot  any  creditor, 
of  which  application  he  shall  have  notice ; 
or  whenever  he  shall  himself  require  instruc- 
tions from  the  creditors ;  and  he  shall  state 
succinctly  in  the  notice  calling  any  meeting, 
the  purposes  of  such  meeting. 

Assignee  to  obey  instructions,  and  deposit 

moneys  in  a  bank,  etc. 
Interest  thereon. 
Bank  pass-book  to  be  produced. 

38.  The  assignee  shall  be  subject  to  all 
rules,  orders  and  directions,  not  contrary  to 
law,  or  to  the  provisions  of  this  act,  which 
are  made  for  his  guidance  by  the  creditors ; 
and  until  he  receives  directions  from  the 
creditors  in  that  behalf,  if  there  be  a  bank 
or  agency  of  a  bank  in  the  place  or  county 
in  which  the  insolvent  has  his  place  of  busi- 
ness, or  within  fifteen  miles  of  such  place, 
he  shall  deposit  weekly,  at  interest,  in  the 
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name  of  the  estate,  all  moneys  received  by 
him,  in  the  bank  or  bank  agency  in  or  near- 
est to  the  place  where  the  insolvent  so  car- 
ries on  business;  but  he  shall  not  deposit 
moneys  belonging  to  the  estate,  in  his  own 
name  in  any  bank,  on  pain  of  dismissal  by 
the  judge  on  the  summary  petition  of  any 
creditor ;  and  the  interest  received  upon  de- 
posits shall  appertain  to  the  estate,  and  shall 
be  distributed  in  the  same  manner  and  sub- 
ject to  the  same  rights  and  privileges  as  the 
capital  from  which  such  interest  accrued ; 
and  if  in  any  account  or  dividend  sheet 
made  subsequent  to  any  deposit  in  a  bank, 
the  assignee  shall  omit  to  account  for  or  di- 
vide the  interest  then  accrued  thereon,  he 
shall  forfeit  and  pay  to  the  estate  to  which 
such  interest  appertains,  a  sum  equal  to 
three  times  the  amount  of  such  interest ; 
and  he  may  be  constrained  so  to  do  by  the 
judge  upon  summary  petition  and  by  im- 
prisonment as  for  a  contempt  of  court ;  and 
at  every  meeting  of  inspectors  or  of  credi- 
tors, the  assignee  shall  produce  a  bank  pass- 
book shewing  the  name  in  which  the  bank 
account  of  the  estate  is  kept  at  such  bank, 
and  all  the  transactions  with  such  bank  con- 
nected with  such  account,  of  which  produc- 
tion mention  shall  be  made  in  the  minutes 
of  such  meeting,  or  it  shall  be  conclusively 
presumed  not  to  have  been  produced  thereat. 

Further  duties  of  Assignee,  to  heep  minutes, 

etc. 
To  give  further  security,  if  required. 
Form  of  hand,  etc. 

39.  The  interim  assignee,  assignee,  or 
guardian,  as  the  case  may  be,  shall  attend 
all  meetings  of  creditors,  and  take  and  pre- 
serve minutes  of  such  meetings,  signed  by 
himself,  and  signed  and  certified  at  the  time 
by  the  chairman,  or  by  three  creditors  pre- 
sent at  the  meeting ;  and  the  assignee  shall 
also  keep  a  correct  register  in  duplicate  of 
all  his  proceedings,  and  of  the  reception  of 
all  papers  and  documents  served  upon  or 
delivered  to  him,  and  of  all  claims  made  to 
or  before  him,  and  shall  enter  therein  in  the 
first  place  the  minutes  of  all  meetings  of 
creditors  held  before  or  at  the  time  of  his 
appointment,  as  delivered  to  him  ;  one  of 
which  duplicates  shall  remain  in  the  office 
of  the  prothonotary  or  clerk  of  the  court, 
and  shall  be  written  up  and  completed  by 
the  assignee  monthly,  from  the  duplicate  in 


his  own  possession ;  and  also,  if  required, 
and  independent  of  the  security  hereinbefore 
required  to  be  given,  the  assignee,  in  any 
case,  shall  give  such  other  security,  and  in 
such  manner  as  shall  be  ordered  by  a  reso- 
lution of  the  creditors,  and  shall  conform 
himself  to  such  directions  in  respect  there- 
of, and  in  respect  of  any  change  or  modifi- 
cation thereof  or  addition  thereto,  as  are 
subsequently  conveyed  to  him  by  similar 
resolutions ;  and  in  every  such  case,  the 
bond  or  instrument  of  security  shall  be  taken 
in  Cavor  of  the  creditors,  by  the  name  of  the 
"  Creditors  of  A.  B.,  an  Insolvent,  under  the 
Insolvent  Act  of  1869,"  and  shall  be  deposi- 
ted in  the  office  of  the  court,  and  in  case  of 
default  by  the  assignee  on  whose  behalf  it  is 
given,  may  be  sued  upon  by  any  assignee, 
who  shall  be  subsequently  appointed,  to  the 
same  estate,  in  his  own  name  as  such  as- 
signee ;  and  it  shall  be  the  duty  of  the  as- 
signee at  the  meeting  by  which  he  is  ap- 
pointed, if  present  thereat,  or  if  not,  then 
at  the  next  meeting  thereof,  to  bring  before 
such  meeting  the  question  of  the  security  to 
be  given  by  him. 

Powers  of  Insolvent  vested  in  Assignee. 
Exception. 

40.  All  powers  vested  in  any  insolvent 
which  he  might  have  legally  executed  for 
his  own  benefit,  shall  vest  in,  and  he  exe- 
cuted by  the  assignee,  in  like  manner  and 
with  like  effect  as  they  were  vested  in  the 
insolvent,  and  might  have  been  executed  by 
him ;  put  no  power  vested  in  the  insolvent 
or  property  or  effects  held  by  him  as  trus- 
tee or  otherwise  for  the  benefit  of  others, 
shall  vest  in  the  assignee  under  this  act. 

Assignee  to  sell  property  ofinsolvent,  and  in 

what  manner. 
Proviso  for  sanction  of  Creditors. 

41.  The  assignee  shall  wind  up  the  aflairs 
of  the  insolvent,  by  the  sale,  in  a  prudent 
manner,  of  all  bank  and  other  stocks,  and  of 
all  movables  belonging  to  him,  and  by  the 
collection  of  all  debts,  but  in  all  of  such 
respects  shall  be  guided  by  the  direction  of 
the  creditors  given  as  herein  provided  i  but 
nothing  in  this  act  contained  shall  prevent 
the  assignee  from  selling  the  entire  estate 
and  elTects  of  the  insolvent,  real  and  per- 
sonal, in  one  lot,  either  for  a  gross  price,  or 
at  a  dollar  rate  upon  the  liabilities  of  the  in- 
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solvent,  and  upon  such  other  terms  and  con- 
ditions as  to  the  payment  of  the  price,  the 
payment  or  assumption  and  payment,  by 
the  purchaser  of  mortgages  or  hypothacary 
debts,  and  the  payment  of  privileged  debts, 
as  may  be  considered  advantageous,  such 
conditions  however,  in  the  case  of  mortgages, 
hpyothecations,  or  privileged  claims,  not  to 
diminish  the  security  of  the  creditors  hold- 
ing the  same  nor  to  extend  the  term  of  pay- 
ment agreed  to  by  them,  without  their  ex- 
press consent :  Provided,  always,  that  such 
sale  and  all  and  every  the  terms  and  con- 
ditions thereof  and  connected  therewith  be 
first  approved  at  a  meeting  of  creditors ;  and 
such  meeting  may  be  held  at  any  time 
after  the  appointment  of  an  assignee,  pro- 
vided notice  by  advertisement,  as  provided 
by  this  act  has  been  given  by  the  assignee, 
interim  assignee  or  guardian,  as  the  case 
may  be. 

Assignee  to  sue  for  debts  due  to  insolvent. 
If  the  Insolvent  sues  for  the  same. 

42.  The  assignee,  in  his  own  name  as 
such,  shall  have  the  exclusive  right  to  sue 
for  the  recovery  of  all  debts  due  to  or 
claimed  by  the  insolvent,  of  every  kind  and 
nature  whatsoever ;  for  rescinding  agree- 
ments, deeds  and  instruments  made  in  fraud 
of  creditors  and  for  the  recovery  back  of 
moneys  alleged  to  have  been  paid  in  fraud 
of  creditors,  and  to  take,  both  in  the  prose- 
cution and  defence  of  suits,  all  the  proceed- 
ings that  the  insolvent  might  have  taken  for 
the  benefit  of  the  estate,  or  that  any  credi- 
tor might  have  taken  for  the  benefit  of  the 
creditors  generally ;  and  may  intervene  and 
represent  the  insolvent  in  all  suits  or  pro- 
ceedings by  or  against  him,  which  are  pend- 
ing at  the  time  of  his  appointment,  and  on 
his  application  may  have  his  name  inserted 
therein,  in  the  place  of  that  of  the  insolvent; 
and  if  after  the  appointment  of  an  assignee, 
and  before  he  has  obtained  his  discharge  un- 
der this  act,  the  insolvent  shall  sue  out  any 
writ  or  institute  or  continue  any  proceedings 
of  any  kind  or  nature  whatsoever,  he  shall 
give  to  the  opposite  party  such  security  for 
costs  as  shall  be  ordered  by  the  court  be- 
fore which  such  suit  or  proceeding  is  pend- 
ing, before  such  party  shall  be  bound  to  ap- 
pear or  plead  to  the  same  or  take  any  fur- 
ther proceedings  therein. 


If  Or  partner  becomes  insolvent,  partnership 
thereby  dissolved,  etc. 

43.  If  a  partner  in  an  unincorporated 
trading  company  or  copartnership,  becomes 
insolvent  within  the  meaning  of  this  act,  and 
an  assignee  is  appointed  to  the  estate  of 
siich  insolvent,  such  partnership  shall 
thereby  be  held  to  be  dissolved  :  and  the  as- 
signee shall  have  all  the  rights  of  action  and 
remedies  against  the  other  partners  in  such 
company  or  copartnership,  which  any  part- 
ner could  have  or  exercise  by  law  or  in 
equity  against  his  copartners  after  the  disso- 
lution of  the  firm,  and  may  avail  himself  of 
such  rights  of  action  and  remedies,  as  if 
such  copartnership  or  company  had  expired 
by  afflux  of  time. 

Sale  of  debts,  the  collection  of  which  would 
be  too  onerous. 

44.  After  having  acted  with  due  diligence 
in  the  collection  of  the  debts,  if  the  assignee 
finds  there  remain  debts  due,  the  attempt  to 
collect  which  would  be  more  onerous  than 
beneficial  to  the  estate,  he  may  report  the 
same  to  the  creditors,  and,  with  their  sanc- 
tion, he  may  obtain  an  order  of  the  judge  to 
sell  the  same  by  public  auction,  after  such 
advertisement  thereof  as  may  be  required  by 
such  order;  and,  pending  such  advertise- 
ment, the  assignee  shall  keep  a  list  of  the 
debts  to  be  sold,  open  to  inspection  at  his 
office,  and  shall  also  give  free  access  to  all 
documents  and  vouchers  explanatory  of  such 
debts ;  but  all  debts  amounting  to  more  than 
one  hundred  dollars  shall  be  sold  separately, 
except  as  herein  otherwise  provided. 

A  Creditor  may  obtain  an  order  of  a  Judge 
autfiorizing  him  to  take  any  special  pro- 
ceedings at  his  own  risk. 

45.  If  at  any  time  any  creditor  of  the  in 
Sjlvent  shall  desire  to  cause  any  proceeding 
to  be  taken  which,  in  his  opinion,  would  be 
for  the  benefit  of  the  estate,  and  the  assig- 
nee shall,  under  the  authority  of  the  credit- 
ors or  of  the  inspectors,  refuse  or  neglect  to 
take  such  proceeding  after  being  duly  re- 
quired so  to  do,  such  creditor  shall  have  the 
right  to  obtain  an  order  of  the  judge,  author- 
izing him  to  take  such  proceeding  in  the 
name  of  the  assignee,  but  at  his  own  expense 
and  risk,  upon  such  terms  and  conditions  as 
to  indemnity  to  the  assignee  as  the  judge 
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may  prescribe,  and  thereupon  any  benefit 
derived  from  such  proceeding  shall  belong 
exclusively  to  the  creditor  instituting  the 
same  for  his  benefit,  and  that  of  any  other 
creditors  who  have  joined  him  in  causing  the 
institution  of  such  proceeding ;  but  if,  be- 
fore such  order  is  granted,  the  assignee  shall 
signify  to  the  judge  his  readiness  to  institute 
such  proceedings  for  the  benefit  of  the  cred- 
itors, the  order  shall  be  made  prescribing 
the  time  within  which  he  shall  do  so,  and  in 
that  case  the  advantage  derived  from  such 
proceeding  shall  appertain  to  the  estate. 

Sights  of  Purchasers  of  Insolvents'  Debts. 

46.  The  person  who  purchases  a  debt 
from  the  assignee  may  sue  for  it  in  his  own 
name,  as  effectually  as  the  insolvent  might 
have  done  and  as  the  assignee  is  hereby  au- 
thorized to  do ;  and  a  bill  of  sale  (form  K), 
signed  and  delivered  to  him  by  the  assignee, 
shall  be  prima  facie  evidence  of  such  pur- 
chase, without  proof  of  the  handwriting  of 
the  assignee  ;  and  no  warranty,  except  as  to 
the  good  faith  of  the  assignee,  shall  be 
created  by  such  sale  and  conveyance,  not 
even  that  the  debt  is  due. 

Sale  of  Beal  Estate,  on  certain  conditions. 

47.  The  assignee  may  sell  the  real  estate 
of  the  insolvent,  but  only  after  advertise- 
ment thereof,  for  a  period  of  two  months, 
and  in  the  same  manner  as  is  required  for 
the  actual  advertisement  of  sales  of  real  es- 
tate by  the  sheriff  in  the  district  or  place 
where  such  real  estate  is  situate,  and  to  such 
further  extent  as  the  assignee  deems  ex- 
pedient ;  but  the  period  of  advertisement 
may  be  shortened  to  not  less  than  one  month 
by  the  creditors,  with  the  approbation  of 
the  judge ;  but  in  the  province  of  Quebec 
such  abridgement  shall  not  take  place  with- 
out the  consent  of  the  hypothecary  creditors 
upon  such  real  estate  (if  any  there  be),  and 
if  the  price  offered  for  any  real  estate  at  any 
public  sale,  duly  advertised  as  aforesaid,  is, 
in  the  opinion  of  the  assignee,  too  small,  he 
may  withdraw  such  real  estate,  and  sell  it 
subsequently  under  such  directions  as  he  re- 
ceives from  the  creditors. 

Effect  of  Sales  of  Real  Estate. 
Form  of  Deed  and  Terms. 

48.  All  sales  of  real  estate  so  made  by  the 
assignee  shall  vest  in  the  purchasers  all  the 


legal  and  equitable  estate  of  the  insolvent 
therein,  and  in  all  respects  shall  have  the' 
same  effect  as  to  mortgages,  hypothecs,  or 
privileges  then  existing  thereon  as  if  the 
same  had  been  made  by  a  sheriff  in  the  pro- 
vince in  which  such  real  estate  is  situate, 
under  a  writ  of  execution  is.*ued  in  the  ordi- 
nary course,  but  no  other,  greater,  or  less 
effect  than  such  sheriffs  sale;  and  the 
title  conveyed  by  such  sale  shall  have 
equal  validity  with  a  title  credited  by 
a  sheriff's  sale;  and  the  deed  of  snch 
sale  which  the  assignee  executes  (form 
L)  shall  have  the  same  effect  as  a 
sheriff's  deed  has  in  the  province  within 
which  the  real  estate  is  situate;  but  he  may 
grant  such  tenns  of  credit  as  he  may  deem 
expedient,  and  as  may  be  approved  of  by  the 
creditors,  for  any  part  of  the  purchase 
money ;  except  that  no  credit  shall  be  given 
in  the  province  of  Quebec  for  any  part  of  the 
purchase  money  coming  to  any  hypothecary 
or  privileged  creditor  without  the  consent  of 
such  creditor ;  and  the  assignee  shall  be  en- 
titled to  reserve  a  special  hypothec  or  mort- 
gage by  the  deed  of  sale,  as  security  for  the 
payment  of  such  part  of  the  purchase  money 
as  shall  be  unpaid ;  and  such  deed  may  be 
executed  before  witnesses  or  before  notaries, 
according  to  the  exigency  of  the  law  of  the 
place  where  the  real  estate  sold  is  situate. 

Sales  in  Quebec  may  he  subject  to  certain 

charges. 
Folk  enchere. 
Certificate  of  Registrar. 
Code  of  Procedure  to  apply. 
Order  of  distribution. 

49.  In  the  province  of  Quebec  such  sale 
may  be  made  subject  to  all  such  charges 
and  hypothecs  as  are  permitted  by  the  law 
of  the  said  province  to  remain  chargeable 
thereon,  when  sold  by  the  sheriff,  and  also 
subject  to  such  other  charges  and  hypothecs 
thereon,  as  are  not  due  at  the  time  of 
sale,  the  time  of  payment  whereof  shall 
not  however  be  extended  by  the  con- 
ditions of  such  sale ;  and  also  subject  to 
such  other  charges  and  hypothecs  as  may 
be  consented  to  in  writing  by  the  hold- 
ers or  creditors  thereof.  And  an  order 
of  re-sale  for  false  bidding  may  be  ob- 
tained from  the  judge  by  the  assignee  upon 
summary  petition  ;  and  such  re-sale  may  be 
proceeded  with  after  the  same  notices  and 
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advertisements,  and  with  the   same   effect 
and  consequences  as  to  the  false  bidder,  and 
all  others,  and  by  means  of  similar  proceed- 
ings, as  are  provided  in  ordinary  cases  for 
such  re-sales,  in  all  essential  particulars  and 
ds  nearly  as  may  be  without  being  incon- 
sistent with  this  act ;  and  as  soon  as  im- 
movables are  sold  by  the  assignee,  he  shall 
procure  from  the  registrar  of  the  registration 
division  in  which  each  immovable  is  situate, 
a  certificate  of  the  hypothecs  charged  upon 
such  immovable    and  registered  up  to  the 
day  of  the  issue  of  the  writ  of  attachment, 
or  of  the  execution  of  the  deed  of  assignmnnt 
by  which  the  estate  of  the  insolvent  was 
brought  within  the  purview  of  this  act,  as 
the  case  may  be ;  and  such  certificate  shall 
contain  all  the  facts  and  circumstances  re- 
quired in  the  registrar's  certificate  obtained 
by  the  sheriff  subsequent  to  the  adjudication 
of  an  immovable  in  conformity   with  the 
provisions  of  the  code  of  procedure  and  shall 
be  made  and  charged  for  by  the  registrar  in 
like  manner ;  and  the  provisions  of  the  code 
of  procedure  as  to  the  collection  of.  hypo- 
thecary, and  privileged  creditors,  the  neces- 
sity for  and  the  filing  of  opposition  for  pay- 
ment, and  the  costs  thereon   shall  apply 
thereto  under  this  act   as  nearly  as   the 
nature  of  the  case  will  admit ;  and  the  col- 
location and  distribution  of  the  money  aris- 
ing from  such  sale  shall  be  made  in  the  divi- 
dend sheet  in  the  same  manner  as  to  all  the 
essential  parts  thereof,  as  the  collocation  and 
distribution  of  moneys  arising  from  the  sale 
of  immovables  are  made  in  the  appropriate 
court  in  ordinary  cases,  except  in  so  far  as 
the  same  may  be  inconsistent  with  any  pro- 
vision of  this  act. 

Assignees,  guardians,  etc.,  to  he  subject  to 
the  orders  of  the  Cov/rt,  or  Judge,  etc. 
50.  Every  interim  assignee,  guardian  and 
assignee,  shall  be  subject  to  the  summary 
jurisdiction  of  the  court  or  judge  in  the  same 
manner  and  to  the  same  extent  as  the  ordi- 
nary oflScers  of  the  court  are  subject  to  its 
jurisdiction,  and  the  performance  of  their 
respective  duties  may  be  compelled,  and  all 
remedies  sought  or  demanded  for  enforcing 
any  claim  for  a  debt,  privilege, -mortgage, 
hypothec,  lien  or  right  of  property  upon,  in 
or  to  any  effects  or  property  in  the  hands, 
possession  or  custody  of  the  assignee,  may 
be  obtained,  by  an  order  of  the  judge  on 


summary  petition  in  vacation,  or  of  the 
court  on  a  rule  in  term  and  not  by  any  suit, 
attachment,  opposition,  seizure  or  other  pro- 
ceeding of  any  kind  whatever ;  and  obedi- 
ence by  the  assignee  to  such  order  may  be 
enforced  by  such  judge  or  court  under  the 
penalty  of  imprisonment,  as  for  contempt  of 
court,  or  disobedience  thereto,  or  he  may  be  , 
dismissed,  in  the  discretion  of  the  court  or 
judge. 

Assignee  may  be  removed  or  resign. 

51.  Any  assignee  may  be  removed,  either 
at  the  will  of  the  creditors  or  upon  his  own 
resignation,  by  a  resolution  passed  by  the 
creditors  present  or  represented  at  a  meet- 
ing duly  called  for  the  purpose ;  and  if  the 
assignee  dies  or  is  removed  they  shall  have 
the  right  of  appointing  another  assignee, 
either  at  the  meeting  by  which  he  is  removed 
or  at  any  other  called  for  the  purpose  ;  but 
the  assignee  so  removed  shall,  nevertheless, 
remain  subject  to  the  summary  jurisdiction 
of  the  court  and  of  any  judge  thereof,  until 
he  shall  have  fully  accounted  for  his  acts 
and  conduct  while  he  continued  to  be  as- 
signee. 

Bemuneration  of  Assignee,  Interim  Assignee 
and  Guardian. 

52.  The  remuneration  of  the  interim  as- 
signee, guardian  and  assignee  respectively, 
shall  be  fixed  by  the  creditors  at  their  first 
meeting  or  at  any  other  meeting  called 
for  the  purpose;  but  if  not  so  fixed  be- 
fore a  final  dividend  is  declared,  shall 
be  put  into  the  dividend  sheet  at  a  rate 
for  the  interim  assignee  or  guardian,  such  as 
the  assignee  shall  deem  reasonable,  and  for 
the  assignee  not  exceeding  five  per  centum 
upon  the  cash  receipts, — subject  to  contesta- 
tion by  any  party  interested  as  being  insuffi- 
cient or  as  exceeding  the  value  of  the  ser- 
vices rendered,  in  the  same  manner  as  any 
other  item  of  the  dividend  sheet;  but  no 
sum  of  money  shall  be  inserted  as  a  remu- 
neration to  the  assignee  unless  the  question 
of  such  remuneration  shall  have  been  pre- 
viously brought  before  a  meeting  of  creditors 
competent  to  decide  it. 

in  case  of  death  of  Assignee,  estate  how 
vested. 

53.  Upon  the  death  of  an  assignee  the 
estate  of  the  insolvent  shall  not  descend  to 
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the  heirs  or  representatives  of  the  assignee, 
but  shall  become  vested  in  any  assignee 
who  shall  be  appointed  by  the  creditors  in 
his  place  and  stead;  and  in  case  of  the  office 
of  assignee  becoming  vacant  from  any  cause, 
the  estate  shall  be  under  the  control  of  the 
judge  until  a  new  assignee  is  appointed. 

Final  account  and  discharge  of  Assignee. 

54.  After  the  declaration  of  a  final  divi- 
dend, or  if  after  using  due  diligence  the  as- 
signee has  been  unable  to  realize  any  assets 
to  be  divided,  the  assignee  may  piepare  his 
final  account,  and  may  present  a  petition  to 
the  judge  for  his  discharge  from  the  office  of 
assignee  alter  giving  notice  of  such  petition 
to  the  insolvent  and  also  to  the  inspectors 
if  any  have  been  appointed,  or  to  the  credi- 
tors by  circular,  if  no  inspector  has  been  ap- 
pointed ;  and  shall  produce  and  file  with 
such  petition  a  bank  certificate  of  the  de- 
posit of  any  dividends  remainmg  unclaimed, 
or  of  any  balance  in  his  hands,  and  a  state- 
ment showing  the  nominal  and  estimated 
value  of  the  assets  of  the  insolvent,  the 
amount  of  claims  proved,  dividing  them  into 
ordinary,  privileged  and  hypothecarj-  claims, 
the  amount  of  dividends  or  composition 
paid  to  the  ordinary  creditors  of  the  estate, 
and  the  entire  expense  of  winding  up  the 
same,  and  thereupon  the  judge  after  causing 
the  account  to  be  audited  by  the  inspectors 
or  by  some  creditor  or  creditors  named  by 
him  for  the  purpose,  and  after  hearing  the 
parties,  may  refuse  or  grant  conditionally,  or 
unconditionally  the  prayer  of  such  petition. 


OF  DIVIDENDS. 

Accounts  and  Statements  iy  Assignee. 

55.  Upon  the  expiration  of  the  period  of 
one  month  from  the  first  insertion  of  the 
advertisements  giving  notice  of  the  appoint- 
ment of  an  assignee,  or  as  soon  as  may  be 
after  the  expiration  of  such  period,  and 
afterwards  from  time  to  time  at  intervals  of 
not  more  than  three  months,  the  assignee 
shall  prepare  and  keep  constantly  accessible 
to  the  creditors,  accounts  and  statements  of 
his  doings  as  such  assignee,  and  of  the  posi- 
tion of  the  estate,  and  any  similar  intervals 
shall  prepare  dividends  of  the  estate  of  the 
insolvent. 


What  claims  shall  rank  on  the  estate, 

56.  AH  debts  due  and  payable  by  the  in- 
solvent at  the  time  of  the  execution  of  the 
deed  of  assignment,  or  at  the  time  of  the  is- 
sue of  a  writ  of  attachment  under  this  act, 
and  all  debts  due  but  not  then  actually  paya- 
ble, subject  to  rebate  ofinterest,shall  have  the 
right  to  rank  upon  the  estate  of  the  insole 
vent ;  and  any  person  then  being,  as  surety 
or  Otherwise,  liable  for  any  debt  of  the  in- 
solvent who  subsequently  pays  such  debt, 
shall  thereafter  stand  in  the  place  of  the 
original  ci'editor,  if  such  creditor  has  proved 
his  claim  on  such  debt;  or  if  he  has  not 
proved  shall  be  entitled  to  prove  against  and 
rank  upon  the  estate  for  such  debt,  to  the 
same  extent  and  with  the  same  effect  as  such 
creditor  might  have  done. 

Case  of  Contingent  Claims  provided  for. 

57.  If  any  creditor  of  the  insolvent  claims 
upon  a  contract  dependent  upon  a  condition 
or  contingency,  which  does  not  happen  pre- 
vious to  the  declaration  of  the  first  dividend, 
a  dividend  shall  be  reserved  upon  the  amount 
of  such  conditional  or  contingent  claim  until 
the  condition  or  contingency  is  determined  ; 
but  if  it  be  made  to  appear  to  the  judge  that 
such  reserve  will  probably  retain  the  estate 
open  for  an  undue  length  of  time,  he  may, 
unless  an  estimate  of  the  value  thereof  be 
agreed  to  between  the  claimant  and  the  as- 
signee, order  the  assignee  to  make  an  award 
upon  the  value  of  such  contingent  or  condi- 
tional claim,  and  thereupon  the  assignee 
shall  make  an  award  after  the  same  investi- 
gation, and  in  the  same  manner  and  subject 
to  a  silnilar  appeal,  as  is  hereinafter  provi- 
ded for  the  making  of  awards  upon  disputed 
claims  and  dividends,  and  for  appeals  from 
such  awards ;  and  in  every  such  case  the 
value  so  established  or  agreed  to  shall  be 
ranked  upon  a  debt  payable  absolutely. 

Rank  and  privilege  of  Creditors  :  Proviso 
as  to  Creditors  holding  security. 
58.  In  the  preparation  of  the  dividend 
sheet,  due  regard  shall  be  had  to  the  rank 
and  privilege  of  every  creditor,  which  rank 
and  privilege,  upon  whatever  they  may  le- 
gally be  founded,  shall  not  be  disturbed  by 
the  provisions  of  this  act,  but  no  dividend 
shall  be  allotted  or  paid  to  any  creditor 
holding  security  from  the  estate  of  theinsol- 
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vent  for  his  claim,  until  the  amount  for 
which  he  shall  rank  as  creditor  on  the  es- 
tate as  to  dividends  therefrom,  shall  be  es- 
tablished as  hereinafter  provided  ;  and  such 
amount  shall  be  the  amount  which  he  shall 
be  held  to  represent  in  voting  at  meetings  of 
creditors,  and  in  computing  the  proportion 
of  creditors,  whenever  under  this  act  such 
proportion  is  required  to  be  ascertained. 

Seizure  in  execution  after  appointment  of 
Assignee  .  its  effect. 

59.  No  lien  or  privilege  upon  either  the 
personal  or  real  estate  of  the  insolvent  shall 
be  created  for  the  amount  of  any  judgment 
debt,  or  of  the  interest  thereon,  by  the  issue 
or  delivery  to  the  sheriff  of  any  writ  of  exe- 
cution, or  by  levying  upon  or  seizing  under 
such  writ,  the  effects  or  estate  of  the  insol- 
vent, if  before  the  payment  over  to  the 
plaintiff  of  the  moneys  actually  levied  under 
such  writ,  the  estate  of  the  debtor  shall 
have  been  assigned  to  an  interim  assignee, 
or  shall  have  been  placed  in  compulsory  li- 
quidation under  this  act  j  but  this  provision 
shall  not  affect  any  lien  or  privilege  acquired 
before  the  passing  of  this  act,  or  any  privi- 
lege for  costs  which  the  plaintiff  possesses 
under  the  law  of  the  province  in  which  such 
writ  shall  have  issued  by  reason  of  such  is- 
sue, delivery,  levy  or  seizure. 

As  to  creditors  holding  security  for  their 

claim. 
Their  right  to  vote,  etc. 

60.  If  a  creditor  holds  security  from  the 
insolvent  or  from  his  estate,  or  if  there  be 
more  than  one  insolvent  liable  as  partners, 
and  the  creditor  holds  security  from  or  the 
liability  of  one  of  them,  as  security  for  a 
debt  of  the  firm,  he  shall  specify  the  nature 
and  amount  of  such  security  or  liability  in 
his  claim,  and  shall  therein  on  his  oath  put 
a  specified  value  thereon ;  and  the  assignee, 
under  the  authority  of  the  creditors,  may 
either  consent  to  the  right  to  rank  for  such 
liability,  or  to  the  retention  of  the  property  or 
effects  constituting  such  security  or  on  which 
it  attachesj  by  the  creditor,  at  such  specified 
value,  or  he  may  require  from  such  creditor 
an  assignment  of  such  liability,  or  an  assign- 
ment and  delivery  of  such  security,  property 
or  effects,  at  an  advance  of  ten  per  centum 
upon  such  specified  value,  to  be  paid  by  him 
out  of  the  estate  so  soon  as  he  has  realized 


such  security,  in  which  he  shall  be  bound 
to  the  exercise  of  ordinary  diligence ;  and  in 
either  of  such  cases  the  difference  between 
the  value  at  which  the  liability  or  security 
is  retained  or  assumed,  and  the  amount  of  the 
claim  of  such  creditor,  shall  be  the  amount 
for  which  he  shall  rank  and  vote  as  aforesaid ; 
and  if  a  creditor  holds  a  claim  based  upon 
negotiable  instruments  upon  which  the  in- 
solvent is  only  indirectly  or  secondarily  lia- 
ble, and  which  is  not  mature  or  exigible, 
such  creditor  shall  be  considered  to  hold  se- 
curity within  the  meaning  of  this  section, 
and  shall  put  a  value  on  the  liability  of  the 
party  primarily  liable  thereon,  as  being  his 
security  for  the  payment  thereof;  but  after 
the  maturity  of  such  liability  and  its  non- 
payment he  shall  be  entitled  to  amend  his 
claim  and  treat  such  liability  as  unsecured. 

If  the  security  is  on  realty  or  shipping. 

61.  But  if  the  security  consists  of  a  mort- 
gage upon  real  estate,  or  upon  ships  or  ship- 
ping, the  property  mortgaged  shall  only  be 
assigned  and  delivered  to  the  creditor,  sub- 
ject to  all  previous  mortgages,  hypothecs 
and  liens  thereon,  holding  rank  a,nd  priority 
before  his  claim,  and  upon  his  assuming  and 
binding  himself  to  pay  all  such  previous 
mortgages,  hypothecs  and  liens,  and  upon 
his  securing  such  previous  charges  upon  the 
property  mortgaged,  in  the  sami  manner  and 
to  the  same  extent  as  the  same  were  pre- 
viously secured  thereon ;  and  thereafter  the 
holders  of  such  previous  mortgages,  hypo- 
thecs and  liens  shall  have  no  further  re- 
course or  claim  upon  the  estate  of  the  in- 
solvent; and  if  there  be  mortgages,  hypo- 
thecs or  liens  thereon  subsequent  to  those 
of  such  creditor,  he  shall  only  obtain  the 
property  by  consent  of  the  subsequently  se- 
cured creditors  ;  or  upon  their  filing  their 
claims  specifying  their  security  thereon  as 
of  no  value,  or  upon  paying  them  the  value 
by  them  placed  thereon ;  or  upon  giving  se- 
curity to  the  assignee  that  the  estate  shall 
not  be  troubled  by  reason  thereof. 

Proceedings  on  the  filing  of  a  secured  claim. 

62.  Upon  a  secured  claim  being  filed,  with 
a  valuation  of  the  security,  it  shall  be  the 
duty  of  the  assignee  to  procure  the  author- 
ity of  the  inspectors  or  of  the  creditors  at 
their  first  meeting  thereafter,  to  consent  to 
the  retention  of  the  security  by  the  creditor 
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or  to  require  from  him  an  assignment  and 
delivery  thereof;  and  if  any  meeting  of  in- 
spectors or  of  creditors  takes  place  without 
deciding  upon  the  course  to  be  adopted  in 
respect  of  such  security,  the  assignee  shall 
act  in  the  premises  according  to  his  discre- 
tion, and  without  delay. 

Rank  of  several  items  of  a  creditor's  claim. 
Supplementary  oath  of  creditor   may    he 
required. 

63.  The  amount  due  to  a  creditor  upon 
each  separate  item  of  his  claim  at  the  time 
of  the  execution  of  a  deed  of  assignment,  or 
of  the  issue  of  a  writ  of  attachment,  as  the 
case  may  be,  and  which  shall  remain  due 
at  the  time  of  proving  such  claim,  shall 
form  part  of  the  amount  for  which  he  shall 
rank  upon  the  estate  of  the  insolvent,  until 
such  item  of  claim  be  paid  in  full,  except  in 
cases  of  deduction  of  the  proceeds  or  of  the 
value  of  security,  as  herein  before  provided ; 
but  no  claim  or  part  of  a  claim  shall  be  per- 
mitted to  be  ranked  upon  more  than  once, 
'whether  the  claim  so  to  rank  be  made  by 
the  same  person  or  by  different  persons ; 
and  the  assignee  may  at  any  time  require 
from  any  creditor  a  supplementary  oath, 
declaring  what  amount,  if  any,  such  credi- 
tor has  received  in  payment  of  any  item  of 
the  debt  upon  which  his  claim  is  founded, 
subsequent  to  the  making  of  such  claim,  to- 
gether with  the  particulars  of  such  pay- 
ment ;  and  if  any  creditor  refuses  to  pro- 
duce or  make  such  oath  before  the  assignee 
within  a  reasonable  time  after  he  has  been 
required  so  to  do,  he  shall  not  be  collocated 
in  the  dividend  sheet. 

Insolvent  owing  debts  as  members  of  co- 
partnership. 

64.  If  the  insolvent  owes  debts  both  indi- 
vidually and  as  a  member  of  a  copartner- 
ship, or  as  a  member  of  two  different  co- 
partnerships, the  claims  against  him  shall 
rank  first  upon  the  estate  by  which  the  debts 
they  represent  were  contracted,  and  shall 
only  rank  upon  the  other  after  all  the  credi- 
tors of  that  other  have  been  paid  in  full. 

Allowance  to  insolvent,  how  made,  etc. 

65.  The  creditors,  or  the  same  proportion 
of  them  that  may  grant  a  discharge  to  the 
debtor  under  this  act,  may  allot  to  the  in- 
solvent, by  way  of  allowance,  any  sum  of 


money,  or  any  property  they  may  think 
proper ;  and  the  allowance  so  made  shall  be 
inserted  in  the  dividend  sheet,  and  shall  be 
subject  to  contestation  like  any  other  item 
of  collocation  therein,  but  only  on  the  ground 
of  fraud  or  deceit  in  procuring  it,  or  of  the 
absence  of  consent  by  a  sufficient  proportion 
of  the  creditors. 

As  to  costs  in  suits  against  Insolvent. 

66.  No  costs  incurred  in  suits  against  the 
insolvent  after  due  notice  of  an  assignment, 
or  of  the  issue  of  a  writ  of  attachment  in 
compulsory  liquidation  has  been  given  ac- 
cording to  the  provisions  of  this  act,  shall 
rank  upon  the  estate  of  the  insolvent ;  but 
all  the  taxable  costs  incurred  in  proceedings 
against  him  up  to  that  time  shall  be  added 
to  the  demand,  for  the  recovery  of  which 
such  proceedings  were  instituted ;  and  shall 
rank  upon  the  estate  as  if  they  formed  part 
of  the  original  debt. 

Privilege  of  clerks,  etc.,  for  wages. 

67.  Clerks  and  other  persons  in  the  em- 
ploy of  the  insolvent  in  and  about  his  busi- 
ness or  trade  shall  be  collocated  in  the  divi- 
dend sheet  by  special  privilege  for  any  ar- 
rears of  salary  or  wages  due  and  unpaid  to 
them  at  the  time  of  the  execution  of  a  deed 
of  assignment  or  of  the  issue  of  a  writ  of  at- 
tachment under  this  act,  not  exceeding  four 
months  of  such  arrears  ;  but  such  privilege 
amount  may  be  increased  by  order  of  the 
creditors. 

Notice  of  dividend  sheet  and  payment. 

68.  So  soon  as  a  dividend  sheet  is  pre- 
pared, notice  thereof  (Form  M)  shall  be 
given  by  advertisement,  and  after  the  expiry 
of  one  judicial  day  from  the  day  of  the  last 
publication  of  such  advertisement,  all  divi- 
dends which  have  not  been  objected  to 
within  that  period  shall  be  paid. 

Debts  of  Insolvent  for  which  claims  are  not 
filed. 

69.  If  it  appears  to  the  assignee  on  his 
examination  of  the  books  of  the  insolvent, 
or  otherwise,  that  the  insolvent  has  creditors 
who  have  not  taken  the  proceedings  requisite 
to  entitle  them  to  be  collocated,  it  shall  be 
his  duty  to  reserve  dividends  for  such  cred- 
itors according  to  the  nature  of  the  claims, 
and  to  notify  them  of  such  reserve,  which 
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notification  may  be  by  letter  through  the 
post,  addressed  to  such  creditors'  residence 
as  nearly  as  the  same  can  be  ascertained  by 
the  assignee ;  and  if  such  creditors  do  not 
fil«  their  claims  and  apply  for  such  dividends 
previous  to  the  declaration  of  the  last  divi- 
dend of  the  estate,  the  dividends  reserved 
for  them  shall  form  part  of  such  last  divi- 
dend. 

Claims  objected  to,  how  determined. 

70.  If  any  claim  be  objected  to  at  any 
time,  or  if  any  dividend  be  objected  to  with- 
in the  said  period  of  one  day,  and  any  dis- 
pute arises  between  the  creditors  of  the  in- 
solvent or  between  him  and  any  creditor,  as 
to  the  amount  of  the  claim  of  any  creditor, 
or  as  to  the  ranking  or  privilege  of  the  claim 
of  any  creditor  upon  such  dividend  sheet, 
the  assignee  shall  proceed  thereon  as  herein- 
after provided,  shall  hear  and  examine  the 
parties  and  their  witnesses  under  oath 
(which  oath  the  assignee  is  hereby  empow- 
ered to  administer),  shall  take  clear  notes  in 
writing  of  the  parol  evidence  adduced  before 
him,  shall  examine  and  verify  the  statements 
submitted  to  him,  by  the  books  and  accounts 
of  the  insolvent,  and  by  such  evidence, 
vouchers  and  statements  as  may  be  furnished 
to  him,  and  shall  make  an  award  in  the 
premises,  and  as  to  the  costs  of  such  contesta- 
tion, which  award  shall  be  deposited  in  (he 
court,  and  shall  be  final,  unless  appealed 
from  within  three  days  from  the  date  of  its 
communication  to  the  parties  to  the  dispute. 

Notice  to  he  given  of  objections. 

Award,  how  made. 
71.  The  assignee  shall  not  receive  or  no- 
tice any  objection  to  any  claim,  dividend  or 
collocation,  unless  such  objection  shall  be 
filed  before  him  in  writing,  stating  distinctly 
the  grounds  of  such  objection,  together  with 
evidence  of  the  previous  service  of  a  copy 
thereof  on  the  claimant;  and  the  claimant 
shall  have  three  days  thereafter  to  answer 
the  same,  which  time,  however,  may  be  en- 
larged by  the  assignee,  with  a  like  delay  to 
the  contestant  to  reply ;  and  upon  the  com- 
pletion of  an  issue  upon  such  objection  the 
assignee  shall  fix  a  day  for  proceeding  to 
take  evidence  thereon,  and  shall  thereafter 
proceed  therewith  from  day  to  day,  unless 
he  shall  otherwise  order,  until  the  making 
of  his  award  in  the  premises. 


Inspectors  may  order  Contestation  of  Claims. 

72.  It  shall  be  the  duty  of  the  inspectors 
and  of  the  assignee  under  their  direction  to 
examine  the  claims  filed  before  the  assignee, 
and  to  abtain  information  as  to  their  cor- 
rectness, and  when  they  consider  it  expedi- 
ent that  any  claim,  dividend  or  collocation 
be  contested,  they  may  order  the  contesta- 
tion thereof  at  the  expense  of  the  estate; 
and  such  contestation  may  be  made  in  their 
names  or  in  the  names  of  any  creditor  con- 
senting thereto. 

As  to  Costs  awarded  hy  Assignee. 

73.  The  award  of  the  assignee  as  to  ccsts 
may  be  made  executory  b}'  execution  in  the 
same  manner  as  an  ordinary  judgment  of 
the  court,  by  means  of  an  order  of  the  judge, 
obtained  upon  the  application  of  the  party 
to  whom  costs  are  awarded,  made  after  no- 
tice to  the  opposite  party ;  and  the  creditors 
may  by  resolution  authorize  and  direct  the 
costs  of  the  contestation  of  any  claim  or  any 
dividend  to  be  paid  out  of  the  estate,  and 
may  make  such  order  either  before,  pending 
or  after  such  contestation. 

If  there  he  property  under  seizure  at  com- 
mencement of  proceedings. 

74.  If  at  the  time  of  the  issue  of  a  writ  of 
attachment,  or  the  execution  of  a  deed  of  as- 
signment, any  immovable  property  or  real 
estate  of  the  insolvent  be  under  seizure,  or 
in  process  of  sale,  under  any  writ  or  execu- 
tion or  other  order  of  any  competent  court, 
such  sale  shall  be  proceeded  with  by  the  of- 
ficer charged  with  the  same,  unless  stayed 
by  order  of  the  judge  upon  application  by 
the  guardian,  interim  assignee  or  assignee, 
upon  special  cases  shown,  and  after  notice 
to  the  plaintiff;  reserving  to  the  party  prose- 
cuting the  sale  his  privileged  claim  on  the 
proceeds  of  any  subsequent  sale,  for  such 
costs  as  he  would  have  been  entitled  to  be 
paid  by  privilege  out  of  the  proceeds  of  the 
sale  of  such  property,  if  made  under  such 
writ  or  order ;  but  if  suchvsale  be  proceeded 
with,  the  moneys  levied  therefrom  shall  be 
paid  over  to  the  assignee  for  distribution, 
according  to  the  rank  or  priority  of  the 
claimants  thereon,  and  the  officer  charged 
with  the  execution  shall  make  his  return  of 
such  money.'*  to  the  assignee  and  pay  them 
over  to  him,  and  his  return  to  the  court  from 
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which  the  writ  issued,  declaring  that  he  has 
done  so,  shall  be  a  valid  and  sufBcient  re- 
turn upon  such  writ  in  so  far  as  regards  the 
moneys  so  paid  over; 

Dividends  unclaimed,  how  dealt  with. 

75.  All  dividends  remaining  unclaimed  at 
the  time  of  the  discharge  of  the  assignee 
shall  be  left  in  the  bank  where  they  are  de- 
posited, for  three  years,  and  if  still  un- 
claimed, shall  then  be  paid  over  by  such 
bank  with  the  interest  accrued  thereon,  to 
the  government  of  Canada,  and  if  afterwards 
duly  claimed  shall  be  paid  over  to  the  per- 
sons entitled  thereto,  with  interest  at  the 
rate  of  four  per  centum  from  the  time  of  the 
reception  thereof  by  the  government. 

Balance  payable  to  Insolvent, 

76.  If  any  balance  remains  of  the  estate 
of  the  insolvent  or  of  the  proceeds  thereof, 
after  the  payment  in  full  of  all  debts  due 
by  the  insolvent,  such  balance  shall  be  paid 
over  to  the  insolvent  upon  his  petition  to 
that  effect,  duly  notified  to  the  creditors  by 
advertisement  and  granted  by  the  judge. 


OF  LEASES. 

Lease  more  valuable  than  the  rent  to  be 
said:  and  subject  to  what  conditions. 

77.  If  the  insolvent  holds  under  a  lease, 
property  having  a  value  above  and  beyond 
the  amount  of  any  rent  payable  under  such 
lease,  the  assignee  shall  make  a  report 
thereon  to  the  judge,  containing  his  estimate 
of  the  value  of  the  estate  of  the  leased  prop- 
erty in  excess  of  the  rent ;  and  thereupon 
the  judge  may  order  the  rights  of  the  insol- 
vent in  such  leased  premises  to  be  sold,  af- 
ter such  notice  of  such  sale  as  he  shall  see 
fit  to  order ;  and  at  the  time  and  place  ap- 
pointed such  lease  shall  be  sold,  upon  such 
conditions  as  to  the  giving  of  security  to 
the  lessor,  as  the  judge  may  order  ;  and 
such  sale  shall  be  so  made  subject  to  the 
payment  of  the  rent  and  to  all  the  covenants 
and  conditions  contained  in  the  lease,  and 
all  such  covenants  and  conditions  shall  be 
binding  upon  the  lessor  and  upon  the  pur- 
chaser, as  if  the  purchaser  had  been  him- 
self lessee  and  a  party  with  the  lessor  to 
the  lease. 


Other  cases  of  lease,  how  dealt  with. 

78.  If  the  insolvent  holds  under  a  lease 
extending  beyond  the  year  current  under 
its  terms  at  the  time  of  his  insolvency,  prop- 
erty which  is  not  subject  to  the  provisions  of 
the  last  preceding  section,  or  respecting 
which  the  judge  does  not  make  an  order  of 
sale,  as  therein  provided,  or  which  is  not 
sold  under  such  order,  the  creditors  shall 
decide  at  any  meeting  which  may  be  held 
more  than  one  month  before  the  determi- 
nation of  the  yearly  term  of  the  lease  cur- 
rent at  the  time  of  such  meeting,  whether 
the  property  so  leased  should  be  retained  for 
the  use  of  the  estate,only  uptotheendof  the 
then  current  yearly  term,  or,  if  the  con- 
ditions of  the  lease  permit  of  further  exten- 
sion, also  up  to  the  end  of  the  next  follow- 
ing yearly  term  thereof,  and  their  decision 
shall  be  final. 

If  the  lessor  claims  damages  for  receiving 
any  property  before  the  end  of  the  lease. 

79.  From  and  after  the  time  fixed  for  the 
retention  of  the  leased  property  for  the  use 
of  the  estate,  the  lease  shall  be  canceled 
and  shall  from  thenceforth  be  inoperative 
and  null ;  and  so  soon  as  the  resolution  of 
the  creditors  as  to  such  retention  has  been 
passed,  such  resolution  shall  be  notified  to 
the  lessor,  and  if  he  contends  that  he  will 
sustain  any  damage  by  the  termmation  of 
the  lease  under  such  decision,  he  may  make 
a  claim  for  such  damage,  specifying  the 
amount  thereof  under  oath,  in  the  same 
manner  as  in  ordinary  claims  upon  the  es- 
tate, and  the  assignee  shall  proceed  forth- 
with to  make  an  award  upon  such  claim, 
in  the  same  manner,  and  after  simijar  inves- 
tigation and  with  the  same  right  of  appeal, 
as  is  herein  provided  for  in  case  of  claims 
or  dividends  objected  to. 

How  such  damage  shall  be  estimated. 
80.  In  making  such  claim,  and  in  any 
award  thereupon,  the  measure  of  damages 
shall  be  the  difference  between  the  value  of 
the  premises  leased  when  the  lease  termi- 
nates under  the  resolution  of  the  creditors, 
and  the  rent  which  the  insolvent  had 
agreed  by  the  lease  to  pay  during  its  con- 
tinuance ;  and  the  chance  of  leasing  or  not 
leasing  the  premises  again,  for  a  like  rent, 
shall  not  enter  into  the  computation  of  such 
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and  if  damages  are  Anally 
awarded  to  the  lessor  he  shall  rank  for  the 
amount  upon  the  estate  as  an  ordinary 
creditor. 

Preferential  claim  of  landlord  limited. 

81.  The  preferential  lien  of  the  landlord 
for  rent  in  the  provinces  of  Ontario,  New 
Brunswick,  or  Nova  Scotia  is  restricted  to 
the  arrears  of  rent  due  during  the  period  of 
one  year  last  previous  to  the  execution  of  a 
deed  of  assignment,  or  the  issue  of  a  writ 
of  attachment  under  this  act,  as  the  case 
may  be,  and  from  thence  so  long  as  the  as- 
signee shall  retain  the  premises  leased. 

OF  APPEAL- 

Appeal  to  the  Judge  from  award  of  As- 
signee, and  proceedings  consequent  upon 
it. 

82.  There  shall  be  an  appeal  to  the  judge 
from  the  award  of  an  assignee  made  under 
this  act,  which  appeal  shall  be  by  summary 
application,  of  which  notice  shall  be  given 
to  the  opposite  party  and  to  the  assignee, 
within  three  days  from  the  day  on  which 
the  award  is  notified  to  the  party  complain- 
ing of  it,  and  which  shall  be  presented  forth- 
with after  the  expiration  of  the  delay  re- 
quired for  notice  of  presentation ;  and  the 
assignee  shall  attend  before  the  judge 
at  the  time  and  place  indicated  in  such 
notice,  and  shall  produce  before  him  all  evi- 
dence, notes  of  evidence,  books,  or  proved 
extracts  from  books,  documents,  vouchers, 
and  papers  having  reference  to  the  matter  in 
dispute;  and  thereupon  the  judge  may  con- 
firm such  award,  or  modify  it,  or  refer  it 
back  to  the  assignee  for  the  taking  of  evi- 
dence, by  such  order  as  will  satisfy  the  ends 
of  justice;  and,  pending  any  appeal,  the  as- 
signee shall  reserve  a  dividend  equal  to  the 
amount  of  the  dividend  claimed. 

Appeal  from  order  of  Judge. 
Judge  may  refer  it  to  the  full  Court. 

83.  If  any  of  the  parties  to  any  appeal, 
contestation,  matter  or  thing  upon  which  a 
judge  has  made  any  final  order  or  judgment, 
are  dissatisfied  with  such  order  or  judgment, 
they  may  in  the  province  of  Quebec  move  to 
revise  the  same  or  any  appeal  therefrom  in 
like  manner  as  from  any  final  judgment  of 


the  superior  court,  to  the  court  of  queen's 
bench  on  the  appeal  side  thereof;  in  the 
province  of  Ontario  they  may  appeal  there- 
from to  either  of  the  superior  courts  of  com- 
mon law  or  the  court  of  chancery,  or  to  any 
one  of  the  judges  of  the  said  courts;  in  the 
province  of  New  Brunswick  to  the  supreme 
court  of  New  Brunswick  or  to  any  one  of 
the  judges  of  the  said  court ;  and  in  the 
province  of  Nova  Scotia  to  the  supreme 
court  of  Nova  Scotia  or  to  any  one  of  the 
judges  of  said  court;  but  any  appeal  to  a 
single  judge  in  the  provinces  of  Ontario, 
New  Brunswick  or  Nova  Scotia  may,'in  his 
discretion,  be  referred  on  a  special  case  to 
be  settled,  to  the  full  court,  and  on  such  terms 
in  the  meantime  as  he  may  think  necessary 
and  just. 

Conditions  of  appeal. 
Security. 

84.  Such  appeal  shall  not  be  permitted, 
unless  within  five  days  from  the  day  on 
which  the  order  or  judgment  is  rendered,  or 
on  which,  in  the  province  of  Quebec,  the 
delay  for  moving  to  revise  the  same  expires, 
if  no  motion  in  revision  be  made,  the  party 
desiring  to  appeal  causes  to  be  served  upon 
the  opposite  party  and  upon  the  assignee,  an 
application  in  appeal,  setting  forth  the  pro- 
ceeding before  the  judge,  and  his  decision 
thereon,  and  praying  for  its  revision,  with  a 
notice  of  the  day  on  which  such  application 
is  to  be  presented,  and  also  within  the  said 
period  of  five  days  causes  security  to  be 
given  before  the  judge  by  two  sufllcient 
sureties,  that  he  will  duly  prosecute  such 
appeal,  and  pay  all  costs  incurred  by  reason 
thereof  by  the  respondent. 

Costs  on  Appellant  not  proceeding  according 
to  his  petition. 

85.  If  the  party  appellant  does  not  pre- 
sent his  application  on  the  day  fixed  for  that 
purpose,  the  court  or  judge  selected  to  be 
appealed  to,  as  the  case  may  be,  shall  order 
the  record  to  be  returned  to  the  person  or 
ofBcer  entitled  to  the  custody  thereof,  and 
the  party  respondent  may,  on  the  following 
or  any  other  day  during  the  same  term,  pro- 
duce before  the  court,  or  within  six  days 
thereafter  before  the  judge,  the  copy  of  ap- 
plication served  upon  him,  and  obtain  costs 
thereon  against  the  appellant. 
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OF  FRAUD  AND  FRAUDULENT  PREFER- 
ENCES. 

Gratuitous  contracts  made  within  three 
months  of  insolvent/  presumed  fraudu- 
lent and  void. 

86.  All  gratuitous  contracts  or  convey- 
ances, or  contracts  or  conveyance  without 
consideration,  or  with  a  merely  nominal 
consideration,  respecting  either  real  or  per- 
sonal estate  made  by  a  debtor  afterwards 
becoming  an  insolvent  with  or  to  any  person 
whomsoever,  whether  such  person  be  his 
creditor  or  not,  within  three  months  next 
preceding  the  date  of  the  assignment,  or  of  the 
issue  of  the  writ  of  attachment  in  compul- 
sory liquidation,  and  all  contracts  by  which 
creditors  are  injured  obstructed  or  delayed, 
made  by  a  debtor  unable  to  meet  his  en- 
gagements, and  afterwards  becoming  an 
insolvent,  with  a  person  knowing  such  ina- 
bility or  having  probable  cause  for  believing 
such  inability  to  exist,  or  after  such  inabil- 
ity is  public  and  notorious,  whether  such 
person  be  his  creditor  or  not,  are  presumed 
to  be  made  with  intent  to  defraud  his 
creditors. 

Certain  others  voidable. 

87.  A  contract  or  conveyance  for  consid- 
eration, respecting  either  real  or  personal 
estate,  by  which  creditors  are  injured  or  ob- 
structed, made  by  a  debtor  unable  to  meet 
his  engagements  with  a  person  ignorant  of 
such  inability,  whether  such  person  be  his 
creditor  or  not,  and  before  such  inability  has 
become  public  and  notorious,  but  within 
tliirtj'  days  next  before  the  execution  of  a 
deed  of  assignment  or  of  the  issue  of  a  writ 
of  attachment  under  this  act,  is  voidable, 
and  may  be  set  aside  by  any  court  of  com- 
petent jurisdiction,  upon  such  terms  as  to 
the  protection  of  such  person  from  actual 
loss  or  liability  by  reason  of  such  contract, 
as  the  court  may  order. 

AU  contracts  made  with  intent  to  impede  or 
defraud  Creditors,  with  the  knowledge  of 
party  contracting,  to  be  void. 

88.  All  contracts,  or  conveyances  made 
and  acts  done  by  a  debtor,  respecting  either 
real  or  personal  estate,  with  intent  fraudu- 
lently to  impede,  obstruct  or  delay  his  cred- 
itors in  their  remedies  against  him,  or  with 


intent  to  defraud  his  creditors,  or  any  of 
them,  and  so  made,  done  and  intended  with 
the  knowledge  of  the  person  contracting  or 
acting  with  the  debtor,  whether  such  person 
be  his  creditor  or  not,  and  which  have  the 
effect  of  impeding,  obstructing  or  delaying 
the  creditors  of  their  remedies,  or  of  injur- 
ing them  or  any  of  them,  are  prohibited  and 
are  null  and  void,  notwithstanding  that  such 
contracts,  conveyances,  or  acts  be  in  con- 
sideration or  in  contemplation  of  marriage. 

Fraudulent  Preferential  Sales,  etc.,  to  be 

void. 
And  presumed  fraudulent,  if  made  within 

a  certain  time  before  assignment,  etc. 

89.  If  any  sale,  deposit,  pledge,  or  trans- 
fer be  made  of  any  property  real  or  personal 
by  any  person  in  contemplation  of  insolven- 
cy, by  way  of  security  for  payment  to  any 
creditor,  or  if  any  property  real  or  personal, 
movable  or  immovable,  goods,  effects,  or 
valuable  security,  be  given  by  way  of  pay- 
ment bj'  such  person  to  any  creditor,  where- 
by such  creditor  obtains  or  will  obtain  an 
unjust  preference  over  the  other  creditors, 
such  sale,  deposit,  pledge,  transfer,  or  pay- 
ment shall  be  null  and  void,  and  the  subject 
thereof  may  be  recovered  back  for  the  bene- 
fit of  the  estate  by  the  assignee,  in  any  court 
of  competent  jurisdiction;  and  if  the  same 
be  made  within  thirty  days  next  before  the 
execution  of  a  deed  of  assignment,  or  the 
issue  of  a  writ  of  attachment  under  this  act, 
it  shall  be  presumed  to  have  been  so  made 
in  contemplation  of  insolvency. 

Payments  made  under  certain  circumstances 
by  a  debtor  to  be  void. 

90.  Every  payment  made  within  thirty 
days  next  before  the  execution  of  a  deed  of 
assignment,  or  the  issue  of  a  writ  of  attach- 
ment under  this  act,  by  a  debtor  unable  to 
meet  his  engagements  in  full,  to  a  person 
knowing  such  inability,  or  having  probable 
cause  for  believing  the  same  to  exist,  is  void, 
and  the  amount  paid  maybe  recovered  back 
by  suit  in  any  competent  court,  for  the  bene- 
fit of  the  estate ;  provided  always,  that  if 
any  valuable  security  be  given  up  in  con- 
sideration! of  such  payment,  such  security 
or  the  value  thereof  shall  be  restored  to  the 
creditor  before  the  return  of  such  payment 
can  be  demanded. 
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Tranters  of  debts  of  insolvent  within  thiriy 
days  of  his  insolvency  to  his  debtors  to 
enable  them  to  set  off,  void. 

91.  Any  transfer  of  a  debt  due  by  the  in- 
solvent, made  within  thirty  days  next  pre- 
vious to  the  execution  of  a  deed  of  assign- 
ment or  the  issue  of  a  writ  of  attachment 
under  this  act,  or  at  any  time  afterwards,  to 
a  debtor  Icnowing  or  having  probable  cause 
for  believing  the  insolvent  to  be  unable  to 
meet  his  engagements,  or  in  contemplation 
of  his  insolvency,  for  the  purpose  of  ena- 
bling the  debtor  to  set  up  by  way  of  com- 
pensation or  set-off  the  debt  so  transferred, 
is  null  and  void  as  regards  the  estate  of  the 
insolvent ;  and  the  debt  due  to  the  estate  of 
the  insolvent  shall  not  be  compensated  or  af- 
fected in  any  manner  by  a  claim  so  acquired  ; 
but  the  purchaser  thereof  may  rank  on  the 
estate  in  the  place  and  stead  of  the  original 
creditor. 

Pu/rchasing  goods  on  credit,  etc.,  by  person 
knowing  himself  unable  to  pay,  how  pun- 
ishable. 

If  by  a  firm. 

92.  Any  person  who  purchases  goods  on 
credit  or  procures  advances  in  money,  know- 
ing or  believing  himself  to  be  unable  to  meet 
his  engagements,  and  concealing  the  fact 
from  the  person  thereby  becoming  his  credi- 
tor, with  the  intent  to  defraud  such  person, 
or  who  by  any  false  pretence  obtains  a  term 
of  credit  for  the  payment  of  any  advance  or 
loan  of  money,  or  of  the  price  or  any  part 
of  the  price  of  any  goods,  wares  or  mer- 
chandise, with  intent  to  defraud  the  person 
thereby  becoming  his  creditor,  and  who  shall 
not  afterwards  have  paid  the  debt  or  debts 
so  incurred,  shall  be  held  to  be  guilty  of  a 
fraud,  and  shall  be  liable  to  imprisonment 
for  such  time  as  the  court  may  order,  not 
exceeding  two  years,  unless  the  debt  or  costs 
be  sooner  paid ;  and  if  such  debt  or  debts 
be  incurred  by  a  partnership,  then  every 
member  thereof  who  shall  have  known  of 
the  incurring,  and  of  the  intention  to  incur, 
such  debt  or  debts,  shall  be  similarly  liable ; 
provided  always,  that  in  the  suit  or  pro- 
ceeding taken  for  the  recovery  of  such  debt 
or  debts,  the  defendant  be  charged  with  such 
fraud,  and  be  declared  to  be  guilty  of  it  by 
the  judgment  rendered  in  such  suit  or  pro- 
ceeding. 


Fraud  must  be  proved. 
Award  of  imprisonment. 

93.  Whether  the  defendant  in  any  such 
case  appear  and  plead  or  make  default,  the 
plaintiff  shall  be  bound  to  prove  the  fraud 
charged,  and  upon  his  proving  it,  if  the  trial 
be  before  a  jury,  the  judge  who  tries  the 
suit  or  proceeding  shall  immediately  after 
the  verdict  rendered  against  the  defendant 
for  such  fraud  (if  such  verdict  is  given),  or 
if  not  before  a  jury,  then  immediately  upon 
his  rendering  his  judgment  in  the  premises, 
adjudge  the  term  of  imprisonment  which 
the  defendant  shall  undergo;  and  he  shall 
forthwith  order  and  direct  the  defendant  im- 
mediately to  be  taken  into  custody  and  im- 
prisoned accordingly;  but  such  judgment 
shall  not  affect  the  ordinary  remedies  for  the 
revision  thereof  or  of  any  proceeding  in  the 
case. 


OF  COMPOSITION  AND  DISCHARGE. 

Deed  of  composition,  and  executed  by  a  cer- 
tain proportion  of  creditors  to  bind  all. 

94.  A  deed  of  composition  and  discharge, 
executed  by  the  majority  in  number  of  those 
of  the  creditors  of  an  insolvent  who  are  re- 
spectively creditors  for  sums  of  one  hundred 
dollars  and  upwards,  and  who  represent  at 
least  three-fourths  in  value  of  the  liabilities 
of  the  insolvent  subject  to  be  computed  in 
ascertaining  such  proportion,  shall  have  the 
same  effect  with  regard  to  the  remainder  of 
his  creditors  and  be  binding  to  the  same  ex- 
tent upon  him  and  upon  them  as  if  they 
were  also  parties  to  it ;  and  such  a  deed  may 
be  invoked,  and  acted  upon  under  this  act 
although  made  either  before,  pending  or  after 
proceedings  upon  an  assignment,  or  for  the 
compulsory  liquidation  of  the  estate  of  the 
insolvent;  the  whole  subject  to  the  excep- 
tions contained  in  section  one  hundred  of 
this  act. 

Form  and  effect  of  such  Deed. 
If  it  be  conditional  on  payment  of  the  Com- 
position. 

95.  Such  deed  of  composition  and  dis- 
charge may  be  so  made  either  in  considera- 
tion of  a  composition  payable  in  cash,  or  on 
terras  of  credit,  or  partially  for  cash  and 
partially  on  credit;   and  the  payment  of 
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such  composition  may  be  secured  or  not  ac- 
cording to  the  pleasure  of  the  creditors 
signing  it ;  and  the  discharge  therein  con- 
tained may  be  absolute,  or  may  be  condi- 
tional upon  the  condition  of  the  composition 
being  paid ;  and  such  deed  may  contain  in- 
structions to  the  assignee  as  to  the  manner 
in  which  he  is  to  proceed,  and  to  deal  with 
the  estate  and  effects  of  the  insolvent,  sub- 
sequent to  the  deposit  of  such  deed  with 
him,  which  instructions  shall  be  obeyed  by 
the  assignee ;  but  if  such  discharge  be  con- 
ditional upon  the  composition  being  paid, 
and  the  deed  of  composition  and  discharge 
therein  contained  should  cease  to  have  effect, 
the  assignee  shall  immediately  resume  pos- 
session of  the  entire  estate  and  effects  of  the 
insolvent  in  the  state  and  condition  in  which 
they  shall  then  be ;  but  the  creditors  hold- 
ing claims  which  were  provable  before  the 
execution  of  such  deed  shall  not  rank,  vote 
or  be  computed  as  creditors  concurrently 
■with  those  who  have  acquired  claims  subse- 
quent to  the  execution  thereof  for  any 
greater  sum  than  the  balance  of  composition 
remaining  unpaid ;  but  after  such  subse- 
quent creditors  shall  have  received  dividends 
to  the  amount  of  their  claims,  then  such 
original  creditors  shall  have  the  right  to 
rank  for  the  entire  balance  of  their  original 
claims  then  remaining  unpaid,  and  shall  be 
computed  for  all  purposes  for  which  the  pro- 
portions of  creditors  require  to  be  ascer- 
tained, as  creditors  for  the  full  amount  of 
such  last  mentioned  balance. 

Deed  of  Reconveyance  hy  Assignee  to  Insol- 
vent.   Its  effects. 

If  it  be  contested,  and  a  payment  of  Compo- 
position  during  the  contestation.  Form 
and  registration  of  Deeds. 

96.  The  reconveyance  by  the  assignee  to 
the  insolvent,  or  to  any  person  for  him  of 
any  part  of  his  estate  or  effects,  whether 
real  or  personal,  if  made  in  conformity  with 
the  terms  of  a  deed  of  composition  and  dis- 
charge shall  have  the  same  effect  (except  as 
the  same  may  be  otherwise  agreed  by  the 
conditions  of  such  deed  or  reconveyance), 
as  if  such  property  had  been  sold  by  the 
assignee  in  the  ordinary  course,  and  after  all 
the  preliminary  proceedings,  notices  and 
formalities  herein  required  for  such  sale ; 
and  if  such  deed  of  composition  and  dis- 
charge be  contested,  and  pending  such  con- 


testation, any  payment  or  instalment  of  the 
composition  falls  due  under  the  terms  of 
such  deed,  the  payment  thereof  shall  be 
postponed  till  after  the  expiration  of  ten 
days  after  final  judgment  upon  such  con- 
testation ;  and  if  proceedings  for  revision  or 
appeal  be  commenced,  then  until  after  the 
expiration  of  ten  days  after  the  judgment 
in  revision  or  in  appeal,  as  the  case  may  be, 
and  the  deed  of  reconveyance  need  not  con- 
tain any  further  or  more  special  description 
of  the  effects  and  property  reconveyed  than 
is  required  to  be  inserted  in  the  deed  of 
assignment,  and  may  be  enregistered  in  like 
manner  and  with  like  effect. 

Duiy  of  Assignee  receiving  a  Deed  of  Com- 
position. 

97.  If  the  insolvent  procures  and  deposits 
with  the  assignee  a  deed  of  composition  and 
discharge,  duly  executed  as  aforesaid,  the 
assignee  shall  immediately  give  notice  of 
such  deposit  by  advertisement ;  and  if  op- 
position to  such  composition  and  discharge 
be  not  made  by  a  creditor,  within  three 
juridicial  days  after  the  last  publication  of 
such  notice,  bj"^  filing  with  the  assignee  a 
declaration  in  writing,  that  he  objects  to 
such  composition  and  discharge,  the  assig- 
nee shall  act  upon  such  deed  of  composition 
and  discharge  according  to  its  terms ;  but  if 
opposition  be  made  thereto  within  the  said 
period,  or  if  made  be  not  withdrawn,  then 
he  shall  abstain  from  taking  any  action  upon 
such  deed  until  the  same  has  been  confirmed, 
as  hereinafter  provided. 

Effect  of  consent  of  proper  number  of  Cred- 
itors to  a  discharge. 

As  to  holders  of  Negotiable  Paper  unknown 
to  Insolvent. 

98.  The  consent  in  writing  of  the  said 
proportion  of  creditors  to  the  discharge  of  a 
debtor  absolutely  frees  and  discharges  him, 
after  an  assignment,  or  after  his  estate  has 
been  put  in  compulsory  liquidation  from  all 
liabilities  whatsoever  (except  such  as  are 
hereinafter  specially  excepted)  existing 
against  him  and  provable  against  his  estate, 
which  are  mentioned  or  set  forth  in  the 
statement  of  his  affairs  exhibited  at  the  first 
meeting  of  his  creditors,  or  which  are  shewn 
by  any  supplementary  list  of  creditors  fur- 
nished by  the  insolvent,  previous  to  such 
discharge,  and  in  time  to  permit  of  the  cred 
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itors  therein  mentioned  obtaining  the  same 
dividend  as  other  creditors  upon  his  estate, 
or  which  appear  by  any  claim  subsequently 
furnished  to  the  assignee,  whether  such 
debts  be  exigible  or  not  at  the  time  of  his 
insolvency,  and  whether  the  liability  for 
them  be  direct  or  indirect;  and  if  the  holder 
of  any  negotiable  paper  is  unknown  to  the 
insolvent,  the  insertion  of  the  particulars  of 
such  paper  in  such  statement  of  affairs  or 
supplementary  list,  iwith  the  declaration 
that  the  holder  thereof  is  unknown  to  him, 
shall  bring  the  debt  represented  by  such 
paper,  and  the  holder  thereof,  within  the 
operation  of  this  section. 

Discharge  without  composition  not  to  affect 
secondary  liabilities. 

99.  A  discharge  without  composition  un- 
der this  act,  whether  consented  to  by  any 
creditor  or  not,  shall  not  operate  anj'  change 
in  the  liability  of  any  person  secondarily  lia- 
ble to  such  creditor  for  the  debts  of  the  in- 
solvent, either  as  drawer  or  indorser  of  ne- 
gotiable paper,  or  as  guarantor,  surety  or 
otherwise,  nor  of  any  partner  or  other  per- 
son liable  jointly  or  severally  with  the  insol- 
vent to  such  creditor  for  any  debt ;  nor  shall 
it  affect  any  mortgage,  hypothec,  lien  or  col- 
lateral security  held  by  any  such  creditor  as 
security  for  any  debt  thereby  discharged. 

Diseliarge  under  this  Act  not  to  apply  to 
certain  debts  or  liabilities. 

100.  A  discharge  under  this  act  shall  not 
apply,  without  the  express  consent  of  the 
creditor,  to  any  debt  for  enforcing  the  pay- 
ment of  which  the  imprisonment  of  the  debt- 
or is  permitted  by  this  act,  nor  to  any  debt 
due  as  damages  for  assault  of  wilful  injury 
to  the  person,  seduction,  libel,  slander,  or 
malicious  arrest,  nor  for  the  maintenance  of 
a  parent,  wife  or  child,  or  as  a  penalty  for 
any  offence  of  which  the  insolvent  has  been 
convicted,  unless  the  creditor  thereof  shall 
file  or  claim  therefor ;  nor  shall  any  such 
discharge  apply  without  such  consent,  to  any 
debt  due  as  a  balance  of  account  due  by  the 
insolvent  as  an  assignee,  tutor,  curator,  trus- 
tee, executor  or  administrator  under  a  will, 
or  under  any  order  of  court,  or  as  a  public 
officer ;  nor  shall  debts  to  which  a  discharge 
under  this  act  does  not  apply,  nor  any  privi- 
leged debts,  nor  the  creditors  thereof,  be 
computed  in  ascertaining  whether  a  suffl- 
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cient  proportion  of  the  creditors  of  the  insol- 
vent have  voted  upon,  done  or  consented  to 
any  act,  matter  or  thing  under  this  act ;  but 
the  creditor  of  any  debt  due  as  a  balance  of 
account  by  the  insolvent  as  assignee,  tutor, 
curator,  trustee,  executor,  administrator  or 
public  officer  may  claim  and  accept  a  divi-^ 
dend  thereon  from  the  estate  without  being,^ 
by  reason  thereof,  in  any  respect  affected  by  • 
any  discharge  obtained  by  the  insolvent.        \ 

Confirmation  of  JDischarge,  and  on  what 
conditions  it  shall  be  granted. 

Creditors  or  Assignee  may  oppose  on  certain 
grounds. 

Proviso:  as  to  non-lceeping  of  certain  books. 

FurtJier  provision  as  to  acts  of  fraud  or 
preference,  committed  before  certain  pe- 
riods. 

101.  An  insolvent  who  has  procured  ,a 
consent  to  his  discharge  or  the  execution  of 
a  deed  of  composition  and  discharge,  within 
the  meaning  of  this  act,  may  file  in  the  office 
of  the  court  the  consent  or  deed  of  composi- 
tion and  discharge,  and  may  then  give  notice 
(Form  N)  of  the  same  being  so  filed,  and  of 
his  intention  to  apply  by  petition  to  the  court 
in  the  provinces  of  Quebec  or  Nova  Scotia, 
or  in  the  provinces  of  Ontario  or  New  Bruns- 
wick to  the  judge,  on  a  day  named  in  such 
notice  (which,  however,  shall  not  be  before 
the  day  on  which  a  dividend  may  be  declared 
under  this  act),  for  a  confirmation  of  the  dis- 
charge effected  thereby;  and  such  notice 
shall  be  given  by  advertisement  in  the  offi- 
cial Gazette  for  one  month,  and  also  for  the 
same  period,  if  the  application  is  to  be  made 
in  the  province  of  Ontario,  New  Brunswick 
or  Nova  Scotia,  in  one  newspaper,  and  if  in 
the  province  of  Quebec,  in  one  newspaper 
published  in  French,  and  in  pne  newspaper 
pubhshed  in  English,  in  or  nearest  the  place 
of  residence  of  the  insolvent ;  and  upon  such 
application,  any  creditor  of  the  insolvent  or 
his  assignee  under  the  authority  of  the  credi- 
tors, may  appear  and  oppose  such  confirma- 
tion, either  upon  the  ground  of  fraud  or 
fraudulent  preference  within  the  meaning  of 
this  act,  or  of  fraud  or  evil  practice  in  pro- 
curing the  consent  of  the  creditors  to  the 
discharge,  or  their  execution  of  the  deed  of 
composition  and  discharge,  as  the  case  may 
be,  or  of  the  insufficiency  in  number  or  value 
of  the  creditors  consenting  to  or  executing 
the  same,  or  of  the  fraudulent  retention  and 
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concealment  by  the  insolvent  of  some  portion 
of  his  estate  or  effects,  or  of  the  evasion, 
prevarication  or  false  swearing  of  the  insol- 
vent upon  examination  as  to  his  estate  and 
effects,  or  upon  the  ground  that  the  insol- 
vent has  not  kept  an  account  book  showing 
his  receipts  and  disbursements  of  cash,  and 
such  other  books  of  account  as  are  suitable 
for  his  trade,  or,  that  having  at  any  time  kept 
such  book  or  books,  he  has  refused  to  pro- 
duce or  deliver  them  to  the  assignee,  or  that 
he  is  wilfully  in  default  to  obey  any  provi- 
sion of  this  act,  or  any  order  of  the  court  or 
judge ;  and  if  any  of  the  said  grounds  be 
proved,  the  confirmation  of  his  discharge 
shall  be  refused  and  such  discharge  set  aside 
and  annulled  ;  but  in  the  provinces  of  On- 
tario and  Quebec,  the  omission  to  keep  such 
books  before  the  coming  into  force  of  the  in- 
solvent act  of  1864,  and  in  the  provinces  of 
New  Brunswick  and  Nova  Scotia,  such 
omission  previous  to  the  coming  into  force 
of  this  act,  shall  not  be  a  sufficient  ground 
for  contesting  the  confirmation  of  the  dis- 
charge of  an  insolvent  j  and  provided  further 
that  any  act  on  the  part  of  the  insolvent, 
which  might  be  held  to  be  an  act  of  fraud  or 
fraudulent  preference  within  the  meaning 
of  the  insolvent  act  of  1864,  or  this  act,  but 
which  would  not  amount  to  fraud  if  the  said 
act  or  this  act  had  not  been  passed,  shall  not 
be  a  ground  for  contesting  the  confirmation 
of  the  discharge  of  any  insolvent,  if  such  act 
was  done  by  the  insolvent,  in  the  province 
of  Ontario  or  Quebec,  before  the  coming  in 
force  of  the  insolvent  act  of  1864,  or  in  the 
province  of  Nova  Scotia  or  New  Brunswick, 
before  the  coming  into  force  of  this  act. 

If  the  insolvent  does  not  file  the  Consent  or 
Deed,  for  confirmation  within  a  certain 
time,  a  creditor  may  notify  him  to  do  so, 
and  apply  for  an  order  annulling  the 
Deed. 

Proviso:  if  the  Deed  he  filed. 

102.  If  the  insolvent  does  not  deposit  such 
consent  or  such  deed  of  composition  and  dis- 
charge, as  the  case  may  be,  in  the  court,  and 
give  notice  of  his  application  for  a  confirm- 
ation of  such  discharge,  within  one  month 
from  the  time  at  which  the  same  has  been 
effected  under  this  act,  and  proceed  there- 
with thereafter  according  to  such  notice,  any 
creditor  for  a  sum  exceeding  two  hundred 
dollars,  may  cause  to  be  served  a  notice  in 


writing  upon  the  insolvent,  requiring  him  to 
file  in  the  court  the  consent,  or  the  deed  of 
composition  and  discharge,  as  the  case  may 
be;  and  may  thereupon  give  one  month's 
notice  to  the  insolvent  (Form  O)  of  his  in- 
tention to  apply  by  petition  to  the  court  or 
judge  who  has  authority  under  this  act  to 
confirm  such  discharge,  on  a  day  named  in 
such  notice,  for  the  annulling  of  the  dis- 
charge; and  on  the  day  so  named  may  present 
a  petition  to  the  court  or  judge,  in  accord- 
ance with  such  notice,  setting  forth  the 
reasons  in  support  of  such  application,  which 
may  be  any  of  the  reasons  upon  which  a  con- 
firmation of  discharge  maybe  opposed  ;  and 
upon  such  application,  if  the  insolvent  has 
not  at  least  one  week  before  the  day  fixed 
for  the  presentation  thereof,  filed  in  the 
office  of  the  court  the  consent  or  deed  under 
which  the  discharge  is  effected,  the  dis- 
charge shall  be  annulled  without  further  in- 
quiry except  as  to  the  service  upon  him  of 
the  notice  to  file  the  same ;  but  if  such  con- 
sent or  deed  be  so  filed,  or  if  upon  special 
application,  leave  be  granted  him  to  file  the 
same  at  a  subsequent  time  and  he  do  then 
file  the  same,  the  court  or  judge,  as  the  case 
may  be,  shall  proceed  thereon  as  upon  an  ap- 
plication for  confirmation  of  such  discharge. 

Poivers  of  Court  or  Judge  on  application  for 
Confirmation  of  Discharge,  etc. 

103.  The  court  or  judge,  as  the  case  may 
be,  upon  hearing  the  application  for  con- 
firmation of  such  discharge,  the  objections 
thereto,  and  any  evidence  adduced,  shall 
have  power  to  make  an  order,  either  con- 
firming the  discharge  or  annulling  the  same 
according  to  the  effect  of  the  evidence  so  ad- 
duced ;  but  if  such  evidence  should  be  in- 
sufficient to  sustain  any  of  the  grounds  here- 
inbefore detailed  as  forming  valid  grounds 
for  contesting  such  confirmation,  but  should 
nevertheless  establish  that  the  insolvent  has 
been  guilty  of  misconduct  in  the  manage- 
ment of  his  business,  by  extravagance  in  his 
expenses,  recklessness  in  indorsing  or  be- 
coming surety  for  others,  continuing  his 
trade  unduly  after  he  believed  himself  to  be 
insolvent,  incurring  debts  without  a  reason- 
able expectation  of  paying  them  (of  which 
reasonable  expectation  the  proof  shall  lie  on 
him,  if  such  debt  was  contracted  within 
thirty  days  of  an  assignment  or  the  issue  of 
a  writ  of  attachment);  or  negligence  in  keep- 
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ing  his  books  and  accounts  ;  or  if  such  facts 
be  alleged  by  any  contestation  praying  for 
the  suspension  of  the  discharge  of  the  in- 
solvent, or  for  its  classification  as  second 
class,  the  court  or  judge  may  thereupon 
order  the  suspension  of  the  operation  of  the 
discharge  of  the  insolvent  for  a  period  not 
exceeding  five  years  or  may  declare  the  dis- 
charge to  be  of  the  second  class,  or  both, 
according  to  the  discretion  of  the  court  or 
judge. 

How  the  discharge  shall  he  provable. 

104.  Until  the  court  or  judge,  as  the  case 
may  be,  has  confirmed  such  discharge,  the 
burden  of  proof  of  the  discharge  being  com- 
pletely effected  under  the  provisions  of  this 
act,  shall  be  upon  the  insolvent ;  but  the 
confirmation  thereof,  if  not  reversed  in  ap- 
peal, shall  render  the  discharge  thereby  con- 
firmed, final  and  conclusive ;  and  an  authen- 
tic copy  of  the  judgment  confirming  the 
same  shall  be  sufficient  evidence  as  well  of 
such  discharge  as  of  the  confirmation  there- 
of. 

ApplicaUon  to  Cowrt  or  Judge  for  discharge, 
if  not  obtained  from  Creditors. 

105.  If,  after  the  expiration  of  one  year 
from  the  date  of  an  assignment  made  under 
this  act,  or  from  the  date  of  the  issue  of  a 
writ  of  attachment  thereunder,  as  the  case 
may  be,  the  insolvent  has  not  obtained  from 
the  required  proportion  of  his  creditors  a 
consent  to  his  discharge,  or  the  execution 
of  a  deed  of  composition  and  discharge,  he 
may  apply  by  petition  to  the  court  or  judge, 
having  power  hereunder  to  confirm  his  dis- 
charge, if  consented  to,  to  grant  him  his  dis- 
charge, first  giving  notice  of  such  applica- 
tion, (Form  P)  for  one  month  in  the  man- 
ner hereinbefore  provided  for  notice  of  ap- 
plication for  confirmation  of  dicharge. 

Proceedings  on  such  application ;  powers 
of  the  Court  or  Judge. 

106.  Upon  such  application,  any  creditor 
of  the  insolvent,  or  the  assignee  by  authori- 
ty of  the  creditors,  may  appear  and  oppose 
the  granting  of  such  discharge  upon  any 
ground  upon  which  the  confirmation  of  a 
discharge  may  be  opposed  under  this  act,  or 
may  claim  the  suspension  or  classification  of 
the  discharge  or  both;   and  whether  such 


application  be  contested  or  not  it  shall  be 
incumbent  upon  the  insolvent  to  prove  that 
he  has  in  all  respects  conformed  himself  to 
the  provisions  of  this  act;  and  he  shall  sub- 
mit himself  to  any  order  which  the  court 
or  judge  may  make,  upon  or  without  an  ap- 
plication to  that  effect,  to  the  end  that  he 
be  examined  touching  his  estate  and  effects 
and  his  conduct  and  management  of  his  af 
fairs  and  business  generally,  and  touching 
each  and  every  detail  and  particular  thereof; 
and  the  court  or  judge  may  also  require 
from  the  assignee  a  report  in  writing  upon 
the  conduct  of  the  insolvent  and  the  state 
of  his  books  and  affairs  before  and  at  the 
date  of  his  insolvency ;  and  thereupon  the 
court  or  judge,  as  the  case  may  be,  after 
hearing  the  insolvent,  and  the  opposant,  if 
any,  and  any  evidence  that  may  be  adduced, 
may  make  an  order  either  granting  the  dis^ 
charge  of  the  insolvent  or  refusing  it ;  or  in 
like  manner  and  under  the  like  circumstances 
to  those  in  and  upon  which  the  discharge 
could  be  suspended  or  classified  as  hereinbe- 
fore provided  upon  an  application  to  con- 
firm it,  an  order  may  be  made  suspending  it 
for  a  like  period,  or  declaring  it  to  be  of  the 
second  class,  or  both. 

Suspension  of  Discharge,  or  its  classifica- 
tion as  second  class,  on  application  of 
Creditors. 

107.  At  any  time  before  judgment  upon 
an  application  for  obtaining  a  discharge,  the 
creditors  or  the  same  proportion  of  them 
that  may  bind  the  remainder  by  a  consent 
to  a  discharge,  may  file  before  the  court,  or 
judge  before  whom  such  application  is  pend- 
ing, a  declaration  in  writing,  setting  forth 
that  it  is  their  desire  that  the  discharge  of 
the  insolvent  should  (if  granted)  be  sus- 
pended for  a  period  therein  named  not  ex- 
ceeding five  years,  or  that  it  should  be 
classed  as  second  class,  or  both ;  and  there- 
upon if  such  court  or  judge  should  be  of 
opinion  that  the  insolvent  is  not  shewn  to 
have  done  or  omitted  anything,  the  doing  or 
omission  of  which  would  deprive  him  of  the 
right  to  his  discharge  under  this  act  (but 
not  otherwise)  and  shall  therefore  be  of  opin- 
ion to  grant  his  discharge,  such  judge  shall 
declare  such  opinion,  and  shall  thereupon 
grant  such  discharge,  but  shall  suspend  the 
same  as  required  by  such  declaration  of  the 
creditors. 
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Discha/rge  obtained  by  fraud,  to  he  void. 

108.  Every  consent  to  a  discharge  or  com- 
position, and  every  discharge  or  confirma- 
tion, of  any  discharge  or  composition,  which 
has  been  obtained  by  fraud  or  fraudulent 
preference,  or  by  means  of  the  consent  of 
any  creditor  procured  by  the  payment  or 
promise  of  payment  to  such  creditor,  of  any 
valuable  consideration  for  such  consent,  or 
by  any  fraudulent  contrivance  or  practice 
whatever  tending  to  defeat  the  true  intent 
and  meaning  of  the  provisions  of  this  act  in 
that  behalf,  shall  be  null  and  void. 


EXAMINATION  OF  THE  INSOLVENT  AND 
OTHERS. 

Examination  of  the  insolvent,  and  how  eon- 
ducted  and  recorded. 
How  attested. 

109.  Immediately  upon  the  expiry  of  the 
period  of  one  month  from  the  first  insertion 
of  the  advertisement  giving  notice  of  the  ap- 
pointment of  an  assignee,  a  meeting  of  the 
creditors  shall  be  held  for  the  public  ex- 
amination of  the  insolvent,  who  shall  be 
summoned  to  attend  such  meeting,  the  same 
being  the  first  duly  called  by  advertisement ; 
and  at  such  meeting  the  insolvent  may  be 
examined  on  oath,  sworn  before  the  assignee 
by  or  on  behalf  of  any  creditor  present,  in 
his  turn  ;  and  the  examination  of  the  insol- 
vent shall  be  reduced  to  writing  by  the  as- 
signee, and  signed  by  the  insolvent ;  and  any 
question  put  to  the  insolvent  at  such  meet- 
ing which  he  shall  answer  evasively  or  re- 
fuse to  answer,  shall  also  be  written  in  such 
examination,  with  the  replies  made  by  the 
insolvent  to  such  questions ;  and  the  insol- 
vent shall  sign  such  examination,  or  if  he 
refuse  to  sign  the  same,  his  refusal  shall  be 
entered  at  the  foot  of  the  examination,  with 
the  reasons  of  such  refusal,  if  any,  as  given 
by  himself ;  and  such  examination  shall  be 
attested  by  the  assignee  and  shall  be  filed  in 
the  office  of  the  court. 

Further  Examination  of  Insolvent. 

110.  The  insolvent  may  also  from  time  to 
time  examine  as  to  his  estate  and  effects 
upon  oath,  before  the  judge,  by  the  assignee 
or  by  any  creditor,  upon  an  order  from  the 
judge  obtained  without  notice  to  the  insol- 


vent, upon  petition,  setting  forth  satisfactory 
reasons  for  such  order, — and  he  may  also  be 
examined  in  like  manner  upon  a  subpoena 
issued  as  of  course  without  such  order,  in 
any  case  in  which  a  writ  of  attachment  has 
been  issued  against  his  estate  and  effects ; 
which  suipcena  may  be  procured  by  the 
plaintiff,  or  by  any  creditor  intervening  ia 
the  action  for  that  purpose,  or  by  the  assig- 
nee, at  any  time  after  the  return  of  the  writ 
of  attachment. 

Subsequent  Examination  on  Application  for 
Discharge,  etc. 

111.  The  insolvent  may  also  be  examined 
on  his  application  for  a  discharge  or  for  con- 
firmation of  a  discharge,  or  upon  the  appli- 
cation of  any  creditor  for  annulling  a  dis- 
charge ;  or  upon  any  petition  by  him  in  the 
course  of  proceedings  for  the  compulsory 
liquidation  of  his  estate. 

Other  Persons  may  he  Examined  on  Order 
of  the  Judge. 

112.  Any  other  person  who  is  believed  to 
possess  information  respecting  the  estate  or 
effects  of  the  insolvent,  may  also  be  from 
time  to  time  examined  before  the  judge  upon 
oath,  as  to  such  estate  or  effects  upon  an 
order  from  the  judge  to  that  effect,  which 
order  the  judge  may  grant  upon  petition 
setting  forth  satisfactory  reasons  for  such 
order,  without  notice  to  the  insolvent  or  to 
the  person,  to  be  so  examined. 

Insolvent  to  Attend  Meetings  of  Creditors. 

113.  The  insolvent  shall  attend  all  meet- 
ings of  his  creditors,  when  summoned  so  to 
do  by  the  assignee,  and  shall  answer  all 
questions  that  may  be  put  to  him  at  such 
meetings  touching  his  business,  and  touch- 
ing his  estate  and  effects ;  and  for  every  such 
attendance  he  shall  be  paid  such  sums  as 
shall  be  ordered  at  such  meeting,  but  not 
less  than  one  dollar. 

Examination  of  Wife  or  Husband  of  In- 
solvent. 

114.  If  it  be  made  known  to  the  judge  by 
the  assignee  by  petition  substantiated  under 
oath,  that  any  probable  cause  exists  there- 
for, the  judge  may  order  the  wife  or  hus- 
band of  the  insolvent,  as  the  case  may  be, 
to  be  examined  as  to  the  reception,  use,  re- 
tention or  concealment  by  or  on  behalf  of 
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the  insolvent,  or  by  or  on  behalf  of  the  per- 
son so  examined,  or  any  other  person,  of 
any  of  the  estate  or  effects  of  the  insolvent. 


OF  PROCEDURE  GENERALLY. 

Form  of  Deeds  under  this  Act,  and  their  ef- 
fect in  Provinces  other  than  that  in  which 
they  are  executed. 

115.  All  deeds  of  assignment,  of  transfer, 
of  composition  and  of  re-conveyance,  shall 
be  executed  in  the  manner  in  which  deeds 
are  usually  executed  in  the  province  where- 
in such  deeds  shall  respectively  bear  date ; 
and  if  such  deeds  be  executed  in  any  part 
of  Canada  other  than  the  province  of  Que- 
bec, according  to  the  form  of  execution  of 
deeds  prevailing  there,  they  shall  have  the 
same  force  and  effect  in  the  province  of  Que- 
bec as  if  they  had  been  executed  in  that 
province  before  a  notary ;  and  if  such  deeds 
be  executed  in  that  province  before  a  notary, 
they  shall  have  the  same  force  and  effect 
elsewhere  in  the  Dominion  as  if  they  had 
been  executed  according  to  the  law  in  force 
in  such  other  province ;  and  copies  of  such 
deeds,  certified  as  aforesaid,  shall  constitute 
before  all  courts  and  for  all  purposes,  prima 
facie  proof  of  the  execution  and  of  the  con- 
tents of  the  originals  of  such  deeds  respec- 
tively, without  production  of  the  originals 
thereof 

To  what  Assets  certain  sections  shall  apply. 
Proviso :  as  to  certain  Provinces  ;  and  as  to 
costs. 

116.  The  operation  of  sections  ten  and 
twenty-nine  of  this  act,  shall  extend  to  all 
the  assets  of  the  insolvent,  of  every  kind 
and  description,  although  they  are  actually 
under  seizure  under  any  ordinary  writ  of 
attachment,  or  under  any  writ  of  execlition, 
so  long  as  they  are  not  actually  sold  by  the 
sheriff  or  sheriff's  officer  under  such  writ ; 
but  in  the  provinces  of  Nova  Scotia  and  New 
Brunswick  this  section  shall  not  apply  to 
any  writ  of  execution  in  the  hands  of  the 
sheiiff,  at  the  time  of  the  coming  into  force 
of  this  act ;  and  the  rights,  liens  and  privi- 
leges of  the  seizing  or  attaching  creditor,  for 
his  costs  upon  any  such  writ,  shall  be  the 
same  as  they  were  previous  to  the  passing 
of  this  act,  in  the  province  in  which  such 
writ  shall  have  issued. 


Notices  under  this  Act,  hoiv  given. 

117.  Notices  of  meetings  of  creditors  and 
all  other  notices  herein  required  to  be  given 
by  advertisement,  without  special  designa- 
tion of  the  nature  of  such  notice,  shall  be  so 
given  by  publication  thereof  for  two  weeks 
in  the  Official  Gazette,  also  in  the  province 
of  Quebec  in  every  issue  during  two  weeks 
of  one  newspaper  in  English  and  one  in 
French,  and  in  the  provinces  of  Ontario, 
New  Brunswick,  and  Nova  Scotia,  in  one 
newspaper  in  English,  published  at  or  near- 
est to  the  place  where  the  insolvent  has  his 
chief  place  of  business ;  and  in  any  case,  un- 
less herein  otherwise  provided,  the  assignee 
or  person  giving  such  notice  shall  address 
notices  thereof  to  all  creditors  and  to  all 
representatives  of  foreign  creditors  within 
Canada,  and  shall  mail  the  same  with  the 
postage  thereon  paid,  at  the  time  of  the  in- 
sertion of  the  first  advertisement. 

How  questions  at  meetings  of  Creditors  shall 
be  decided. 

118.  All  questions  discussed  at  meetings 
of  creditors  shall  be  decided  by  the  majori- 
ty in  number  of  all  creditors  for  sums  of 
one  hundred  dollars  and  upwards,  present 
or  represented  at  such  meeting,  and  repre- 
senting also  the  majority  in  value  of  such 
creditors,  unless  herein  otherwise  specially 
provided ;  but  if  the  majority  in  number  do 
not  agree  with  the  majority  in  value,  the 
views  of  each  section  of  the  creditors  shall 
be  embodied  in  resolutions,  and  such  reso- 
lutions with  a  statement  of  the  vote  taken 
thereon,  shall  be  referred  to  the  judge,  who 
shall  decide  between  them. 

Questions  as  to  number  and  value  of  credi- 
tors voting,  how  decided. 

119.  If  for  any  purpose  it  becoB^es  neces- 
sary to  ascertain  the  proportion  of  Jie  credi- 
tors of  an  insolvent  who  have  voted  at  any 
meeting  or  concurred  in  any  act  or  docu- 
ment, and  if  it  be  found  that  the  whole  of 
the  creditors  holding  claims  against  an  in- 
solvent for  sums  of  one  hundred  dollars  and 
upwards,  do  not  represent  the  proportion  in 
value  of  the  liabilities  of  the  msolvent  sub- 
ject to  be  computed  in  that  behalf  and  re- 
quired to  give  validity  to  such  vote,  act  or 
documents  such  proportion  may  be  comple- 
ted by  the  votes  or  concurrence  of  creditors 
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holding  claims  of  less  than  one   hundred 
dollars. 

Notice  pending  delay. 

120.  Whenever  a  meeting  of  creditors 
cannot  be  held,  or  an  application  made,  until 
the  expiration  of  a  dela^  named  herein,  no- 
tice of  such  meeting  or  application  may  be 
given  pending  such  delay. 

Certain  things  may  be  done  at  First  Meet- 
ing, though  not  mentioned  in  Notice. 

121.  If  the  first  meeting  of  creditors  which 
takes  place  after  the  expiry  of  the  period  of 
one  month  from  the  advertisement  of  the 
appointment  of  an  Assignee  be  called  for  the 
ordering  of  the  affairs  of  the  estate  generally, 
and  it  be  so  stated  in  the  notices  calling 
such  meeting,  all  the  matters  and  things 
respecting  which  the  creditors  may  vote,  re- 
solve or  order,  or  which  they  may  regulate 
under  this  act,  may  be  voted,  resolved  or 
ordered  upon  and  may  be  regulated  at  such 
meeting,  without  having  been  specially  men- 
tioned in  the  notices  calling  such  meeting, 
notwithstanding  anything  to  the  contrary 
in  this  act  contained,  due  regard  being  had, 
however,  to  the  proportions  of  creditors  re- 
quired by  this  act  for  any  such  vote,  reso- 
lution, order  or  regulation. 

Form  and  Attestation  of  Claims,  and  before 
whom  to  be  Attested. 

122.  The  claims  of  creditors  (Form  Q) 
shall  be  furnished  to  the  assignee  or  in- 
terim assignee  as  the  case  may  be,  in  writing, 
and  they  shall  be  attested  under  oath,  taken  in 
Canadabefore  the  assignee  or  before  any  judge, 
commissioner  for  taking  affidavits,  or  justice 
of  the  peace,  and  out  of  Canada  before  any 
i  udge  of  a  court  of  record,  any  commissioner 
for  taking  affidavits  appointed  by  any  Cana- 
dian court,  the  chief  municipal  officer  for  any 
town  or  city,  or  any  British  consul  or  vice- 
consul,  or  before  any  person  authorized  by  any 
statute  of  Canada  or  of  any  province  therein 
to  take  affidavits  to  be  used  in  any  part  of 
Canada. 

Affidavits,  before  whom  to  be  made. 

123.  Any  affidavit  requiring  to  be  sworn 
in  proceedings  in  insolvency,  may  be  sworn 
before  any  commissioner  for  taking  affidavits, 
appointed  by  any  of  the  courts  of  law  or  of 
equity  in  any  of  the  said  provinces ;  or  before 


any  judge  having  civil  jurisdiction  in  any  of 
the  said  provinces ;  and  such  affidavit  may 
be  made  by  the  party  interested,  or  by  his 
agent  in  that  behalf  having  a  personal  know- 
ledge of  the  matters  therein  stated. 

Set-offs,  how  allowed. 

V2A.  The  statutes  of  set-off  shall  apply  to 
all  claims  in  insolvency,  and  also  to  all  suits 
instituted  by  an  assignee  for  the  recovery  of 
debts  due  to  the  insolvent,  in  the  same  man- 
ner and  to  the  same  extent  as  if  the  insol- 
vent were  plaintiff  or  defendant,  as  the  case 
may  be,  except  in  so  far  as  any  claim  for 
set-off  shall  be  affected  by  the  provisions  of 
this  act  respecting  frauds  or  fraudulent  pre- 
ferences. 

Services  of  Papers  under  this  Act. 

125.  One  clear  day's  notice  of  any  petition 
motion,  order  or  rule,  shall  be  sufficient  if 
the  party  notified  resides  within  fifteen  miles 
of  the  place  where  the  proceeding  is  to  be 
taken,  and  one  extra  day  shall  be  sufficient 
allowance  for  each  additional  fifteen  miles  of 
distance  between  the  place  of  service  and 
the  place  of  proceeding ;  and  service  of  such 
notice  shall  be  made  in  such  manner  as  is 
now  prescribed  for  similar  services  in  the 
province  in  which  the  service  is  made. 

Commissions  for  Examination  of  Witnesses. 

126.  The  judge  shall  have  the  same 
power  and  authority  in  respect  of  the  issu- 
ing and  dealing  with  commissions  for  the 
examination  of  witnesses,  as  are  possessed 
by  the  ordinary  courts  of  record  in  the 
province  in  which  the  proceedings  are  being 
carried  on,  and  may  also  on  petition  of  either 
of  the  parties  to  a  contestation  before  an 
assignee,  order  the  issue  of  such  a  commis- 
sion by  the  assignee. 

Subpeenas  to  Witness. 

127.  In  any  proceeding  or  contestation  in 
insolvency,  the  court  or  judge,  or  the  assig- 
nee as  the  case  may  be,  may  order  a  wiit  of 
subpoena  ad  testficandum  or  of  subpcma 
duces  tecum  to  issue,  commanding  the  at- 
tendance as  a  witness  of  any  person  within 
the  limits  of  Canada. 

Service  of  Process,  etc. 

128.  All  rules,  writs  of  subpoena,  orders 
and  warrants,  issued  by  any  judge,  court  or 
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assignee  in  any  matter  or  proceeding  under 
this  act,  may  be  validly  served  in  any  pai  t 
of  Canada  upon  the  party  affected  or  to  be 
affected  thereby ;  and  the  service  of  them, 
or  any  of  them,  may  be  validly  made  in 
such  manner  as  is  now  prescribed  for  simi- 
lar services  in  the  province  within  which 
the  service  is  made ;  and  the  person  charged 
with  such  service  shall  make  his  return 
thereof  and  on  oath,  or,  if  a  sheriff  or 
bailiff  in  the  province  of  Quebec,  may  make 
such  return  under  his  oath  of  office. 

Disobedience  of  Writs  and  Process,  how 

punishable. 
Proof  of  Default. 

129.  In  case  any  person  so  served  with  a 
writ  of  subpoena  or  with  an  order  to  appear 
for  examination,  does  not  appear  according 
to  the  exigency  of  such  writ  or  process,  the 
court  or  the-judge  on  whose  order  or  within 
the  limits  of  whose  territorial  jurisdiction 
the  same  is  issued,  may,  upon  proof  made 
of  the  service  thereof,  and  of  such  default, 
if  the  person  ser\'ed  therewith  has  his  domi- 
cile within  the  limits  of  the  province  within 
which  such  writ  or  process  is  issued,  con- 
strains such  person  to  appear  and  testify, 
and  punish  him  for  non-appearance  or  for 
not  testifying  in  the  same  manner  as  if  such 
person  had  been  summoned  as  a  witness  be- 
fore such  court  or  judge,  in  an  ordinary 
suit ;  and  if  the  person  so  served  and  mak- 
ing default,  has  his  domicile  beyond  the 
limits  of  the  province  within  which  such 
writ  or  process  issued,  such  court  or  judge 
may  transmit  a  certiflcate  of  such  default  to 
any  of  her  majesty's  superior  courts  of  law 
or  equity  in  that  part  of  Canada  in  which 
the  person  so  served  may  reside,  and  the 
court  to  which  such  certiflcate  is  sent,  shall 
thereupon  proceed  against  and  punish  such 
person  so  having  made  default,  in  like  man- 
ner as  it  might  have  done  if  such  person 
had  neglected  or  refused  to  appear  to  a  writ 
of  subpoena  or  other  similar  process  issued 
out  of  such  last  mentioned  court ;  and  such 
certiflcate  of  default  signed  by  the  court, 
judge  or  assignee  before  whom  default  was 
made,  and  copies  of  such  writ,  process  and 
of  the  return  of  service  thereof,  certifled  by 
the  clerk  of  the  court  in  which  the  order  of 
transmission  is  made,  shall  be  prima  facie 
proof  of  such  writ  or  process,  service,  re- 
turn and  of  such  default. 


Escpenses  must  be  tendered  to  Person  Sum- 
moned as  a  Witness,  etc. 

130.  No  such  certiflcate  of  default  shall 
be  so  transmitted,  nor  shall  any  person  be 
punished  for  neglect  or  refusal  to  attend  for 
examination  in  obedience  to  any  such  sub-  , 
poena  or  other  similar  process,  unless  it  be 
made  to  appear  to  the  court  or  judge  trans- 
mitting, and  also  to  the  court  receiving  such 
certificate,  that  a  reasonable  and  sutficient 
sum  of  money,  according  to  the  rate  per 
diem,  and  per  mile  allowed  to  witness  by 
law  and  practice  of  the  superior  courts  of 
law  within  the  jurisdiction  of  which  such 
person  was  found,  to  defray  the  expenses  of 
coming  and  attending  to  give  evidence,  and 
of  returning  from  giving  evidence,  had  been 
tendered  to  such  person  at  the  time  when 
the  writ  of  subpoena,  or  other  similar  pro- 
cess, was  served  upon  him. 

Forms  under  the  Act. 
Construction  of  Statements. 

131.  The  forms  appended  to  this  act,  or  oth- 
er forms  in  equivalent  terms  shall  be  used  in 
the  proceedings  for  which  such  forms  are  pro- 
vided ;  and  in  every  contestation  of  a  claim, 
collocation  or  dividend,  or  of  an  application 
for  a  discharge,  or  for  confirming  or  annul-, 
ling  a  discharge,  the  facts  upon  which  the 
contesting  party  relies,  shall  be  set  forth  in 
detail,  with  particulars  of  time,  place  and 
circumstance,  and  no  evidence  shall  be  re- 
ceived upon  any  fact  not  so  set  forth; 
but  in  every  petition,  application,  motion, 
contestation,  or  other  pleading  under  this 
act,  the  parties  may  state  the  facts  upon 
which  they  rely,  in  plain  and  concise  lan- 
guage, to  the  interpretation  of  which  the 
rules  of  construction  applicable  to  such  lan- 
guage in  the  ordinary  transactions  of  life 
shall  apply. 

Foreign  discharges  not  to  bar  Debts  con- 
tracted in  Canada. 

132.  No  plea  or  exception  alleging  or  set- 
ting up  any  discharge  or  certiflcate  of  dis- 
charge granted  under  the  bankrupt  or  insol- 
vent law  of  any  country  whatsoever  beyond 
the  limits  of  Canada,  shall  be  a  valid  de- 
fence or  bar  to  any  action  instituted  in  any 
court  of  competent  jurisdiction  in  Canada, 
for  the  recovery  of  any  debt  or  obligation 
contracted  within  such  limits. 
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As  to  amendments  in  proceedings  under  this 
act. 

133.  The  rules  of  procedure  as  to  the 
amendments  of  pleadings,  -vrhich  are  in  force 
at  any  place  -where  any  proceedings  under 
this  act  are  being  carried  on,  shall  apply  to 
all  proceedings  under  this  act;  and  any 
court  or  judge,  or  assignee,  before  whom 
any  of  such  proceedings  are  being  carried 
on,  shall  have  full  power  and  authority  to 
apply  the  appropriate  rules  as  to  amend- 
ments, to  the  proceedings  so  pending  before 
him ;  and  no  pleading  or  proceeding  shall  be 
Void  by  reason  of  any  irregularity  or  default 
which  can  or  may  be  amended  under  the 
rules  and  practice  of  the  court. 

Provision  in  ease  of  Death  of  Insolvent. 
Representatives,  how  far  liable. 

134.  The  death  of  the  insolvent,  pending 
proceedings  upon  a  voluntary  assignment,  or 
in  compulsory  liquidation,  shall  not  affect 
such  proceedings,  or  impede  the  winding  up 
of  his  estate ;  and  his  heirs  or  other  legal 
representatives  may  continue  the  proceed- 
ings on  his  behalf  to  the  procuring  of  a  dis- 
charge, or  of  the  confirmation  thereof,  or  of 
both ;  and  the  provisions  of  this  act  shall 
apply  to  the  heirs,  administrators  or  other 
legal  representatives  of  any  deceased  person 
who,  if  living,  would  be  subject  to  its  provi- 
sions, but  only  in  their  capacity  as  such  heirs, 
administrators  or  representatives,  without 
their  being  held  to  be  liable  for  the  debts 
of  the  deceased,  to  any  greater  extent  than 
ihey  would  have  been  if  this  act  had  not 
been  passed. 

Costs :  on  what  properly  and  in  what  order 
chargeable. 

135.  The  costs  of  the  proceedings  in  insol- 
vency up  to  and  inclusive  of  the  notice  of 
the  appointment  of  the  assignee,  shall  be 
paid  by  privilege  as  a  first  charge  upon  the 
assets  of  the  insolvent ;  the  disbursements 
necessary  for  winding  up  the  estate  shall  be 
the  next  charge  on  the  property  chargeable 
with  any  mortgage,  hypothec  or  lien,  and 
upon  the  unincumbered  assets  of  the  estate 
respectively,  in  such  proportions  as  may  be 
justified  by  the  nature  of  such  disburse- 
ments, and  their  relation  to  the  property  as 
being  incumbered  or  not,  as  the  case  may 
be ;  and  the  remuneration  bf  the  assignee 


and  the  costs  of  the  judgment  of  confirma- 
tion of  the  discharge  of  the  insolvent,  or  of 
the  discharge  if  obtained  direct  from  the 
court,  and  the  costs  of  the  discharge  of  the 
assignee  being  first  taxed  by  the  judge  at  the 
tariff,  or  if  there  be  no  tariff  at  the  same 
rate  as  is  usual  for  uncontested  proceedings 
of  a  similar  character,  after  notice  to  the  in- 
spectors, or  to  at  least  three  creditors,  shall 
also  be  paid  therefrom  as  the  last  privileged 
charge  thereon. 

Provision  as  to  Letters  addressed  to  insol- 
vent by  Post. 

136.  The  judge  shall  have  the  power,  upon 
special  cause  being  shewn  before  him  under 
oath  for  so  doing,  to  order  the  postmaster  at 
the  place  of  residence  of  the  insolvent,  to  de- 
liver letters  addressed  to  him  received  at  such 
post  ofBce  to  the  assignee,  and  to  authorize 
the  assignee  to  open  such  letters  in  the  pre- 
sence of  the  prothonotary  or  clerk  of  the 
court  of  which  such  judge  is  a  member ;  and 
if  such  letters  be  upon  the  business  of  the 
estate,  the  assignee  shall  retain  them,  giving 
communication  of  them  however  to  the  in- 
solvent on  request ;  and  if  they  be  not  on 
the  business  of  the  estate  they  shall  be  re- 
sealed,  endorsed  as  having  been  opened  by 
the  assignee,  and  returned  to  the  post  ofBce; 
and  a  memorandum  in  writing  of  the  doings 
of  the  assignee  in  respect  of  such  letters, 
shall  be  made  and  signed  by  him  and  by  the 
prothonotary  or  clerk,  and  deposited  in  the 
court. 

Provision  as  to  cases  in  which  the  Judge  or 
Assignee  has  a  claim  on  the  Estate. 

137.  If  the  judge  holds  a  claim  against 
the  estate  of  an  insolvent,  he  shall  be  ipso 
facto  disqualified  from  acting  as  a  judge  in 
any  matter  connected  with  such  claim ;  and 
in  such  case  the  judge  competent  to  act  in 
matters  of  insolvency,  in  any  of  the  counties 
adjoining  that  in  which  the  insolvent  has  his 
chief  place  of  business,  and  who  is  not  dis- 
qualified under  this  section,  shall  be  the 
judge  who  shall  have  jurisdiction  in  such 
matter,  in  the  place  and  stead  of  the  judge 
so  disqualified  ;  and  if  the  assignee  to  any 
estate  be  a  claimant  thereon  as  a  creditor,  or 
be  collocated  for  any  charges,  or  remunera- 
tion, or  be  the  agent,  attorney,  or  representa- 
tive of  any  claimant  thereon,  he  shall  not 
hear,  award,  or  determine  upon  any  contesta- 
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tion  of  his  own  claim  or  collocation,  or  of 
the  claim  of  the  person  represented  by  him,  or 
of  any  dividend  thereon,  or  upon  any  contesta- 
tion or  issue  raised  by  him,  or  by  the  person 
represented  by  him ;  but  in  such  case  con- 
testation shall  be  decided  by  the  judge,  sub- 
ject to  appeal  as  hereinbefore  provided;  and 
upon  a  suggestion  being  filed  before  the 
judge,  or  the  assignee,  as  the  case  may  be, 
of  his  disqualification  under  this  section,  the 
judge  or  assignee  shall  be  bound  within 
twenty-four  hours  thereafter,  to  declare 
under  his  hand,  by  a  writing  filed  with  the 
assignee,  whether  such  judge  or  assignee  is 
so  disqualified  or  not,  and  if  he  does  not,  he 
shall  be  conclusively  held  to  be  so  disquali- 
fied ;  and  the  validity  or  correctness  of  such 
declaration  may  be  contested,  in  the  case  of 
the  judge,  by  summary  petition  before  the 
judge  who  would  be  competent  to  act  in  the 
place  or  stead  of  the  judge  alleged  to  be  dis- 
qualified, and  in  the  case  of  the  assignees, 
by  the  judge. 

Eules  of  Practice  and  Tariff  of  Fees  in  the 

Province  of  Quebec  ;  how  to  be  made. 
Present  Eules,  etc.,  to  remain  until  altered. 

138.  In  the  province  of  Quebec,  rules  of 
practice  for  regulating  the  due  conduct  of 
proceedings  under  this  act,  before  the  court 
or  judge,  and  tariffs  of  fees  for  the  ofBcers 
of  the  court,  and  for  the  advocates  and  at- 
torneys practising  in  relation  to  such  pro- 
ceedings, shall  be  made  forthwith  after  the 
passing  of  this  act,  and  when  necessary  re- 
pealed or  amended,  and  shall  be  promulgated, 
under  or  by  the  same  authority  and  in  the 
same  manner  as  the  rules  of  practice  and 
tariff  of  fees  of  the  superior  court,  and  shall 
apply  in  the  same  manner  and  have  the  same 
effect  in  respect  of  the  proceedings  under 
this  act,  as  the  rules  of  practice  and  tariff 
of  fees  of  the  superior  court  apply  to  and 
affect  the  proceedings  before  that  court;  and 
bills  of  costs  upon  proceedings  under  this 
act  may  be  taxed  and  proceeded  upon  in 
like  manner,  as  bills  of  costs  may  now  be 
taxed  and  proceeded  upon  in  the  said  supe- 
rior court ;  but  until  such  rules  of  practice 
and  tariff  of  fees  have  been  made,  the  rules 
Of  practice  and  tariff  of  fees  in  insolvency, 
now  in  force  in  the  said  province,  shall  con- 
tinue and  remain  in  full  force  and  effect. 
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And  in  the  other  Provinces. 

139.  In  the  province  of  Ontario  the  judges 
of  the  superior  courts  of  common  law,  and 
of  the  court  of  chancery,  or  any  five  of 
them,  of  whom  the  chief  justice  of  the 
province  of  Ontario,  or  the  chancellor,  or 
the  chief  justice  of  the  common  pleas,  shall 
be  one — in  the  province  of  New  Brunswick, 
the  judges  of  the  supreme  court  of  New 
Brunswick,  or  the  majority  of  them — and 
in  the  province  of  Nova  Scotia,  the  judges 
of  the  supreme  court  of  Nova  Scotia,  or  the 
majority  of  them — shall  forthwith  make, 
and  frame  and  settle  such  forms,  rules  and 
regulations  as  shall  be  followed  and  observed 
in  the  said  provinces  respectively,  in  the 
proceedings  in  insolvency  under  this  act, 
and  shall  fix  and  settle  the  costs,  fees  and 
charges  which  shall  or  may  be  had,  taken 
or  paid  in  all  such  cases  by  or  to  attorneys, 
solicitors,  counsel,  and  officers  of  courts, 
whether  for  the  officer  or  for  the  crown  as  a 
fee  for  the  fee  fund  or  otherwise,  and  by  or 
to  sheriffs,  assignees  or  other  persons  whom 
it  may  be  necessary  to  provide  for. 

Registration  of  Marriage  Contracts  of  Tra- 


Conseguence  of  Default. 

140.  In  the  province  of  Quebec  every 
trader  having  a  marriage  contract  with  his 
wife,  by  which  he  gives  or  promises  to  give 
or  pay  or  cause  to  be  paid,  any  right,  thing, 
or  sum  of  money,  shall  enregister  the  same, 
if  it  be  not  already  enregistered,  within 
three  months  from  the  execution  thereof; 
and  every  person  not  a  trader,  but  hereafter 
becoming  a  trader,  and  having  such  a  con- 
tract of  marriage  with  his  wife,  shall  cause 
such  contract  to  be  enregistered  as  aforesaid 
(if  it  be  not  previously  there  enregistered), 
within  thirty  days  from  becoming  such  tra- 
der ;  and  in  default  of  such  registration  the 
wife  shall  not  be  permitted  to  avail  herself 
of  its  provisions  in  any  claim  upon  the  es- 
tate of  such  insolvent  for  any  advantage 
conferred  upon  or  promised  to  her  by  its 
terms ;  nor  shall  she  be  deprived  by  reason 
of  its  provisions  of  any  advantage  or  right 
upon  the  estate  of  her  husband,  to  which, 
in  the  absence  of  any  such  contract,  she 
would  have  been  entitled  by  law ;  but  this 
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section  shall  be  held  to  be  only  a  continu- 
ance of  the  second  paragraph  of  section 
twelve  of  the  insolvent  act  of  1864,  and 
shall  not  relieve  any  person  from  the  conse- 
quences of  any  negligence  in  the  observance 
of  the  provisions  of  the  said  paragraph. 

Certain  words  in  29  Vic.  c.  18,  interpreted. 

141.  The  words  "  any  official  assignee," 
used  in  the  second  section  of  the  act  twenty- 
ninth  Victoria,  chapter  eighteen,  are  hereby 
declared  to  have  meant,  and  to  mean,  any 
official  assignee  whatever,  and  shall  be  con- 
strued as  if  they  were  followed  by  the 
words  "  resident  or  appointed,  in  any  part 
of  the  province  of  Canada."  But  this  de- 
claration shall  not  affect  any  contestation 
heretofore  determined  or  now  pending  re- 
specting the  validity  of  any  assignment  here- 
tofore made  to  an  official  assignee  resident 
in  a  county  or  district  different  from  thatin 
which  the  domicile  or  place  of  business  of 
the  insolvent  was  situate  at  the  time  of  such 
assignment. 

Certain  words  in  this  Act  interpreted. 

142.  The  words  "before  notaries,"  or 
"  before  a  notary,"  shall  mean  executed  in 
notarial  form,  according  to  the  laws  of  the 
province  of  Quebec;  the  words  "  the  judge  " 
shall,  in  the  province  of  Quebec,  signify  a 
judge  of  the  superior  court  of  the  province 
of  Quebec,  havingjurisdiction  at  the  domicile 
of  the  insolvent, — in  the  provinces  of  On- 
tario and  New  Brunswick  a  judge  of  the 
county  court  of  the  county  or  union  of 
counties  in  which  the  proceedings  are  carried 
on, — and  in  the  province  of  Nova  Scotia  a 
judge  of  probate, — except  in  cases  proceed- 
ing in  the  city  of  Halifax,  in  which  case  they 
shall  mean  a  judge  of  the  supreme  court  of 
Nova  Scotia ;  and  the  words  "  the  court," 
shall,  in  the  province  of  Quebec  signify  the 
said  superior  court,  and  in  the  provinces  of 
Ontario  and  New  Brunswick  the  county 
court,  and  in  the  province  of  Nova  Scotia 
the  superior  court  of  Nova  Scotia,  unless  it 
is  otherwise  expressed  or  unless  the  con- 
tex  plainly  requires  a  different  construction. 

Other  words  interpreted.  "Bay."  "Official 
Gasette."    "Creditor."    "  Collocated." 

Application  to  Companies  and  Partnerships. 
"  Boa/rd  of  Trade." 

143.  The  word  "day  "  shall  mean  a  juri- 


dical day ;  the  words  "  Official  Gazette  " 
shall  mean  the  Gazette  which  is  used  in  any 
province  as  the  official  medium  of  communi- 
cation between  the  lieutenant  governor  and 
the  people  ;  the  word  "  creditor  "  shall  be 
held  to  mean  every  person  to  whom  the  in- 
solvent is  liable,  whether  primarily  or 
secondarily,  and  whether  as  principal  or 
surety,  and  who  shall  have  proved  his 
claim  against  the  estate  of  an  insolvent  in 
the  manner  provided  by  this  act;  but  no 
proceeding,  discharge,  or  composition  had  or 
consented  to  previous  to  the  passing  of  this 
act,  and  not  now  the  subject  of  dispute  and 
in  litigation  on  the  ground  that  a  creditor 
voting  thereon  or  a  party  thereto  had  not 
proved  his  claim  shall  be  held  invalid  by 
reason  of  any  such  creditor  not  having 
previously  proved  his  claim  as  aforesaid, 
notwithstanding  that  such  creditor  or  the 
claims  he  represents  be  requisite  to  com- 
plete the  proportion  necessary  to  give  valid- 
ity under  this  act  to  such  proceeding,  dis- 
charge or  composition ;  the  word  "  collo- 
cated "  shall  mean  ranked  or  placed  in  the 
dividend  sheet  for  some  dividend  or  sum  of 
money ;  and  all  the  provisions  of  this  act 
shall  be  held  to  apply  equally  to  unincor- 
porated trading  companies  and  co-partner- 
ships :  and  the  chief  office  or  chief  place  ot 
business  of  such  unincorporated  trading 
companies  and  co-partnerships  shall  be  their 
domicile  or  place  of  business  as  the  case  may 
be  for  the  purposes  of  this  act;  and  the  words 
"  board  of  trade  "  in  the  said  act,  are  here- 
by declared  to  have  meant  and  in  this  act 
shall  mean  any  body  of  persons  openly  ex- 
ercising the  ordinary  functions  of  a  board  of 
trade  or  chamber  of  commerce  whether  in- 
corporate or  not. 

Limitation  of  Proceedings  to  set  aside  any- 
thing done  under  this  axt.  > 

144.  After  the  expiration  of  one  year 
from  the  appointment  of  an  assignee,  no 
suit  or  proceeding  shall  be  instituted  or 
commenced  for  the  setting  aside  of  any  act 
or  proceeding  preliminary  to  such  appoint- 
ment or  of  such  appointment;  nor  shall 
any  such  appointment  or  the  proceedings 
preliminary  thereto  be  impeached,  or 
the  validity  thereof  put  in  issue  by  any 
pleading  in  any  suit  or  proceeding;  but 
after  the  expiration  of  the  said  period, 
as  to  all  persons  not  previously  contesting 
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the  same  and  until  set  aside  by  the  decision 
of  a  court  of  law  or  of  equity,  upon  a  pre- 
vious contestation  thereof,  such  appointment 
and  the  proceedings  preliminary  thereto, 
shall  be  conclusively  presumed  to  be  valid 
and  sufficient. 


OF  IMPRISONMENT  FOR  DEBT. 

Insolvent  in  Jail  or  on  the  limits  may  apply 

to  Judge  for  discharge. 
Proceedings  thereon. 

145.  Any  debtor  confined  in  jail  or  on 
the  limits  in  any  civil  suit  vrho  may  have 
made  the  assignment  provided  for  in  the 
second  section  of  this  act ;  or  against  whom 
process  for  compulsory  liquidation  under 
this  act  may  have  been  issued,  may  at  any 
time  after  the  meeting  of  creditors  provided 
for  in  the  third  section  of  this  act,  or  the 
appointment  of  an  asssignee  under  this  act, 
make  application  to  the  judge  of  the  county 
or  district  in  which  his  domicile  may  be  or 
in  which  the  jail  may  be  in  which  he  is  con- 
fined, for  his  discharge  from  imprisonment 
or  confinement  in  such  suit ;  and  thereupon 
such  judge  may  grant  an  order  in  writing 
directing  the  sherifi"  or  jailor  to  bring  the 
debtor  before  him  for  examination  at  such 
time  and  place  in  such  county  or  district  as 
may  be  thought  fit ;  and  the  said  sherifi"  or 
jailer  shall  duly  obey  such  order,  and  shall 
not  be  liable  for  any  action  for  escape  in  con- 
sequence thereof,  or  for  any  action  for  the 
escape  of  the  said  debtor  from  his  custody, 
unless  the  same  shall  have  happened  through 
his  default  or  negligence  : 

Examination  of  Insolvent  and  Witness. 
Judge  may  discharge  him  if  the  Examina- 
tion he  satisfactory. 

2.  In  pursuance  of  such  order  the  said 
confined  debtor  and  any  witnesses  subpoe- 
naed to  attend  and  give  evidence  at  such  ex- 
amination may  be  examined  on  oath  at  the 
time  and  place  specified  in  such  order  before 
such  judge,  and  if  on  such  examination  it 
shall  appear  to  the  satisfaction  of  the  judge, 
that  the  said  debtor  has  hmia  fids  made  an 
assignment  as  required  by  the  tenth  section 
of  this  act,  and  has  not  been  guilty  of  any 
fraudulent  disposal,  concealment  or  reten- 


tion of  his  estate  or  any  part  thereof  or  of 
his  books  and  accounts  or  any  material  por- 
tion thereof,  or  otherwise  in  any  way  con- 
travened the  provisions  of  this  act,  such 
judge  shall  by  his  order  in  writing  discharge 
the  debtor  from  confinement  or  imprison- 
ment, and  on  production  of  the  order  to  the 
sheriff  or  jailer,  the  debtor  shall  be  forth- 
with discharged  without  payment  of  any 
jail  fees;  provided  always,  that  no  such 
order  shall  be  made  in  any  suit  unless  it  be 
made  to  appear  to  the  satisfaction  of  such 
judge  that  at  least  seven  days'  notice  of  the 
time  and  place  of  the  said  examination  had 
been  previously  given  to  the  plaintiff' in  such 
suit,  or  his  attorney  and  to  the  assignee  for 
the  time  being : 

Minutes  of  Examination  to  he  kept. 
Postponement  in  certain  cases. 

3.  The  minutes  of  the  examination  herein 
mentioned  shall  be  filed  in  the  ofiice  of  the 
clerk  of  the  court  out  of  which  the  process 
issued,  and  a  copy  thereof  shall  be  delivered 
to  the  assignee,  and  if  during  the  examina- 
tion, or  before  any  order  be  made  the  ofl- 
cial  assignee  or  the  appointed  assignee, 
or  the  creditor  or  any  one  of  the  creditors 
at  whose  suit  or  suits  he  shall  be  in  cus- 
tody, shall  make  affidavit  that  he  has  rea- 
son to  believe  that  the  debtor  has  not 
made  a  full  disclosure  in  the  matters  un- 
der examination,  the  judge  may  grant  a 
postponement  of  such  examination  for  a  pe- 
riod of  not  less  than  seven  days  nor  more 
than  fourteen  days,  unless  the  parties  consent 
to  an  earlier  day : 

As  to  any  subsequent  arrest. 

4.  After  such  discharge,  in  case  of  any 
subsequent  arrest  in  any  civil  suit  as  afore- 
said for  causes  of  action  arising  previous  to 
the  assignment  or  process  for  compulsory 
liquidation,  the  said  debtor  may,  pending 
the  further  proceedings  against  him  under 
this  act,  be  forthwith  discharged  from  con- 
finement or  imprisonment  in  such  suit,  on 
application  to  any  judge  on  producing  such 
previous  discharge;  provided  that  nothing 
in  this  section  contained  shall  interfere  with 
the  imprisonment  of  the  said  debtor,  in  pur- 
suance of  any  of  the  provisions  of  this  act. 
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OFFENCES  AND  PENALTIES. 

Assignees,  Guardians,  and  Interim  As- 
signees, to  be  deemed  Agents  for  certain 
purposes. 

146.  Every  interim  assignee  to  whom  an 
assignment  is  made  under  this  act,  every 
guardian  appointed  under  a  'writ  of  attach- 
ment in  compulsory  liquidation,  and  every 
assignee  appointed  under  the  provisions  of 
this  act,  is  an  agent  within  the  meaning  of 
the  seventy-sixth  and  following  sections  of 
the  act  respecting  larceny  and  other  similar 
offences,  and  every  provision  of  this  act,  or 
resolution  of  the  creditors,  relating  to  the 
diities  of  an  interim  assignee,  guardian  or 
assignee,  shall  be  held  to  be  a  direction  in 
writing,  within  the  meaning  of  the  said 
seventy-sixth  section ;  and  in  an  indictment 
against  an  interim  assignee,  guardian  or  as- 
signee under  any  of  the  said  sections,  the 
right  of  property  in  any  moneys,  security, 
matter  or  thing,  may  be  laid  in  "  the  cred- 
itors of  the  insolvent  (naming  him),  under 
the  insolvent  act  of  1869,"  or  in  the  name 
of  any  assignee  subsequently  appointed,  in 
his  quality  of  such  assignee. 

Certain  acts  by  Insolvents  to  be  Misdemean- 
ors. 

147.  From  and  after  the  coming  into  force 
of  this  act,  any  insolvent  who  shall  do  any 
of  the  acts  or  things  following  with  intent  to 
defraud,  or  defeat  the  rights  of  his  creditors, 
shall  be  guilty  of  a  misdemeanor,  and  shall 
be  liable,  at  the  discretion  of  the  court  be- 
fore which  he  shall  be  convicted,  to  punish- 
ment by  imprisonment  for  not  more  than 
three  years,  or  to  any  greater  punishment 
attached  to  the  oflFence  by  any  existing 
statute. 

Not  fully   Discovering   or  not  Delivering 
Property,  Books,  Papers,  etc. 

If  he  shall  not  upon  examination  fully  and 
truly  discover  to  the  best  of  his  knowledge 
and  belief,  all  his  property,  real  and  person- 
al, inclusive  of  his  rights  and  credits,  and 
how  and  to  whom,  and  for  what  considera- 
tion, and  when  he  disposed  of,  assigned  or 
transferred  thereof  or  of  any  part  thereof, 
except  such  part  has  been  really  and  bona 
fide  before  sold  or  disposed  of  in  the  way  of 
his  trade  or  business  if  any,  or  laid  out  in 


the  ordinary  expenses  of  his  family,  or  shall 
not  deliver  up  to  the  assignee  all  such  part 
thereof  as  is  in  his  possession,  custody  or 
power,  (except  such  portion  thereof  as  is 
exempt  from  seizure  as  hereinbefore  pro- 
vided,) and  also  all  books,  papers  and  writ- 
ings in  his  possession,  custody  or  power  re- 
lating to  his  property  or  affairs ; 

Bemoving  Property. 
If  within  thirty  days  prior  to  the  execu- 
tion of  a  deed  of  assignment,  or  the  issue  of 
a  writ  of  attachment  under  this  act,  he  shall, 
with  intent  to  defraud  his  creditors,  remove, 
conceal,  or  embezzle  any  part  of  his  property, 
to  the  value  of  fifty  dollars  or  upwards  j 

Not  denouncing  False  Claims. 
If  in  case  of  any  person  having  to  his 
knowledge  or  belief  proves  a  false  debt 
against  his  estate,  he  shall  fail  to  disclose 
the  same  to  his  assignee  within  one  month 
after  coming  to  the  knowledge  or  belief 
thereof; 

False  Schedule. 
If  he  shall  with  intent  to  defraud,  wilfully 
and  fraudulently  omit  from  his  schedule  any 
effects  or  property  whatsoever; 

Withholding  Books,  etc. 

If  he  shall  with  intent  to  conceal  the  state 
of  his  affairs,  or  to  defeat  the  object  of  this 
act  or  of  any  part  thereof,  conceal,  or  pre- 
vent or  withhold  the  production  of  any  book, 
deed,  paper  or  writing  relating  to  his  prop- 
erty, dealings  or  affairs; 

Falsifying  Books,  etc. 
If  he  shall  with  intent  to  conceal  the  state 
of  his  affairs,  or  to  defeat  the  object  of  the 
present  act,  or  of  any  part  thereof,  part  with, 
conceal,  destroy,  alter,  mutilate  or  falsify,  or 
cause  to  be  concealed,  destroyed,  altered, 
mutilated  or  falsified,  any  book,  paper, 
writing  or  security  or  document  relating  to 
his  property,  trade,  dealings  or  affairs,  or 
make  or  be  privy  to  the  making  of  any  false 
or  fraudulent  entry  or  statement  in  or  omis- 
sion from  any  book,  paper,  document  or 
writing  relating  thereto ; 

Stating  Fictitious  Losses. 
If  he  shall,  at  his  examination  at  any  time, 
or  at  any  meeting  of  his  creditors  held  under 
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this  act,  have  attempted  to  account  for  any 
of  his  property  by  ficlitious  losses  or  ex- 
penses ; 

Disposing  of  Goods  not  Paid  for. 

If  within  the  three  months  next  preced- 
ing the  execution  of  a  deed  of  assignment, 
or  the  issue  of  a  writ  of  attachment  in  com- 
pulsory liquidation,  he  pawns,  pledges  or 
disposes  of,  otherwise  than  in  the  ordinary 
way  of  his  trade,  any  property,  goods  or 
effects  the  price  of  which  shall  remain  un- 
paid by  him  during  such  three  months. 

How  Offences  against  this  Act  shall  be  tried. 

148.  All  offences  punishable  under  this 
act  shall  be  tried  as  other  offences  of  the 
same  degree  are  triable  in  the  province 
where  such  offence  is  committed,  save  that 
the  jury  empanelled  to  try  the  same  shall 
be  a  special  jury,  to  obtain  which  the  pros- 
ecuting officer  is  required  and  authorized  to 
take  such  proceedings  as  in  a  civil  case  are 
necessary  to  obtain  such  a  jury. 

Creditors  taking  consideration  for  granting 
Discharge,  etc. 

149.  If  any  creditor  of  an  insolvent,  di- 
rectly or  indirectly,  takes  or  receivea  from 
such  insolvent  any  payment,  gift,  gratuity 
or  preference,  or  any  promise  of  payment, 
gift,  gratuity  or  preference,  as  a  considera- 
tion or  inducement  to  consent  to  the  dis- 
charge of  such  insolvent,  or  to  execute  a 
deed  of  composition  and  discharge  with  him, 
or  if  any  creditor  knowingly  ranks  upon  the 
estate  of  the  insolvent  for  a  sum  of  money 
not  due  to  him  by  the  insolvent  or  by  his 
estate,  such  creditor  shall  forfeit  and  pay  a 
sum  equal  to  treble  the  value  of  the  pay- 
ment, gift,  gratuity  or  preference  so  taken, 
received  or  promised,  or  treble  the  amount 
improperly  ranked  for  as  the  case  may  be, 
and  the  same  shall  be  recoverable  by  the 
assignee  for  the  benefit  of  the  estate,  by 
suit  in  any  competent  court,  and  when  re- 
covered, shall  be  distributed  as  part  of  the 
ordinary  assets  of  the  estate. 

Punishment  of  Insolvent  receiving  Money, 
etc.,  and  not  handing  the  same  to  assig- 
nee. 

150.  If,  after  the  issue  of  a  writ  of  attach- 
ment in  insolvency,  or  the  execution  of  a 


deed  of  assignment,  as  the  case  aiay  be,  the 
insolvent  retains  or  receives  any  portion  of 
his  estate  or  effects,  or  of  his  moneys,  secu- 
rities for  money,  business  papers,  documents, 
books  of  account  or  evidences  of  debt,  or 
any  sum  or  sums  of  money,  belonging  or 
due  to  him,  and  retains  and  withholds  from 
his  assignee,  without  lawful  right,  such  por- 
tion of  his  estate  or  effects,  or  of  his  moneys, 
securities  for  money,  business  papers,  docu- 
ments, books  of  account,  evidences  of  debt, 
sum  or  sums  of  money,  the  assignee  may 
make  application  to  the  judge,  by  summary 
petition  and  after  due  notice  to  the  insolvent, 
for  an  order  for  the  delivery  over  to  him  of  the 
effects,  documents  or  moneys  so  retained ; 
and  in  default  of  such  delivery  in  conform- 
ity with  any  order  to  be  made  by  the  judge 
upon  such  application,  such  insolvent  may  be 
imprisoned  in  the  common  gaol  for  such  time, 
not  exceeding  one  year,  as  such  judge  may 
order. 

Certain  Documents  to  be  Evidence. 

151.  The  deeds  of  assignment  and  of 
transfer,  or  in  the  province  of  Quebec,  au- 
thentic copies  thereof,  or  a  duly  authenti- 
cated copy  of  the  record  of  appointment  of 
an  assignee,  or  a  copy  of  the  instrument  of 
appointment  of  the  interim  assignee  when 
he  becomes  assignee,  certified  by  the  clerk 
or  prothonotary  of  the  court  in  which  such 
instrument  is  deposited,  under  the  seal  of 
such  court,  according  to  the  mode  in  which 
the  assignee  is  alleged  to  be  appointed,  shall 
be  prima  facie  evidence  in  all  courts, 
whether  civil  or  criminal,  of  such  appoint- 
ment, and  of  the  regularity  of  all  proceedings 
at  the  time  thereof  and  antecedent  thereto. 

Contributions  to  Building  and  Jury  Ftmd 
in  Quebec. 

152.  One  per  centum  of  all  moneys  pro- 
ceeding from  the  sale  by  an  assignee,  under 
the  provisions  of  this  act,  of  any  immovable 
property  in  the  province  of  Quebec,  shall  be 
retained  by  the  assignee  out  of  such 
moneys,  and  shall,  by  such  assignee,  be 
paid  over  to  the  sheriff  of  the  district,  or  of 
either  of  the  counties  of  Gaspe  or  Bonaven- 
ture,  as  the  case  may  be,  within  which  the 
immovable  property  sold  shall  be  situate,  to 
form  part  of  the  building  and  jjiry  fund  of 
such  district  or  county. 
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Oovernor  in  Council  to  have  certain  powers. 

153.  The  governor  in  council  shall  have 
all  the  powers  with  respect  to  imposing  a 
tax  or  duty  upon  proceedings  under  this  act, 
which  are  conferred  upon  the  governor  in 
council  by  the  thirty-second  and  thirty- 
third  sections  of  the  one  hundred  and  ninth 
chapter  of  the  consolidated  statutes  for 
Lower  Canada,  and  by  the  Act  entitled :  An 
Act  to  make  provision  for  the  erection  or  re- 
pair of  cov/rt  houses  and  gaols  at  certain 
places  in  Lower  Canada,  (12  Vic,  cap.  112.) 

EEPEAL  OF  ACTS. 

Insolvent  Act  of  1864,  and  act  amending  it 
repealed :  saving  certain  proceedings  and 
matters. 

Proviso :  Procedure  under  this  Act  to  apply 
and  supersede  that  under  Act  of  1864. 

154.  The  insolvent  act  of  1864,  and  the  act 
to  amend  the  same,  passed  by  the  parliament 
of  the  late  province  of  Canada  in  the  29th  year 
of  her  majesty's  reign,  are  hereby  repealed, 
except  in  so  far  as  regards  proceedings  com- 
menced and  now  pending  thereunder,  and  as 
regards  all  contracts,  acts,  matters  and 
things  made  and  done  before  this  act  shall 
come  into  force,  to  which  the  said  acts  or 
any  of  the  provisions  thereof  would  have 
applied  if  not  so  repealed,  and  specially 
such  as  are  contrary  to  the  provisions  of  the 
said  acts,  having  reference   to  fraud  and 


fraudulent  preferences,  and  to  the  enregis- 
tration  of  marriage  contracts  within  the 
province  of  Quebec ;  and  as  to  all  such  con- 
tracts, acts,  matters  and  things,  the  provi- 
sions of  the  said  acts  shall  remain  in  force, 
and  shall  be  acted  upon  as  if  this  act 
had  never  been  passed ;  provided,  always, 
that  as  respects  matters  of  procedure 
merely,  the  provisions  of  this  act  shall  for 
the  future  supersede  those  of  the  said  acts 
even  in  cases  commenced  and  now  pending ; 
and  all  securities  given  under  the  said  acts 
shall  remain  valid,  and  may  be  enforced,  in 
respect  of  all  matters  and  things  falling 
within  their  terms,  whether  before  or 
after  this  act  shall  come  into  force  and  spe- 
cially all  securities  heretofore  given  by  offi- 
cial assignees  shall  serve  and  avail  hereafter 
as  if  given  under  this  act ;  and  all  other  acts 
and  parts  of  acts  now  in  force  in  any  of  the 
said  provinces  which  are  inconsistent  with 
the  provisions  hereof  are  also  hereby  re- 
pealed. 

SJwrt  title,  commencement  and  duration  of 
Act. 

155.  This  act  shall  be  called  and  known  as 
"The  Insolvent  Act  of  1869,"  and  shall 
come  into  force  and  take  effect  on  and  after 
the  first  day  of  September  next,  and  shall 
cease  to  have  effect  at  the  end  of  four  years 
thereafter,  save  as  regards  proceedings  then 
in  progress. 


RULES 

or   THE 

SUPEEME  COTJET  OF  THE  UNITED  STATES 

AND 

RULES    OF    PRACTICE 

FOE  THE  CIRCUIT  AND  DISTRICT  COURTS  OF  THE  UNITED  STATES  IN  EQUITY 

AND  ADMIRALTY  CASES  ;  ORDER  IN  REFERENCE  TO  APPEALS  FROM 

COURT  OF  CLAIMS  AND  GENERAL  ORDERS  IN  BANKRUPTCY. 


RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  1— Clerk. 

The  clerk  of  this  court  shall  reside  and 
keep  the  office  at  the  seat  of  the- National 
Government,  and  he  shall  not  practice, 
either  as  an  attorney  or  counselor,  in  this 
court,  or  any  other  court,  while  he  shall 
continue  to  be  clerk  of  this  court. 

The  clerk  shall  not  permit  any  original 
record  or  paper  to  be  taken  from  the  court- 
room, or  from  the  office,  without  an  order 
from  the  court. 

No.  2 — Attorneys. 

It  shall  be  requisite  to  the  admission  of 
attorneys  or  counselors,  to  practice  in  this 
court,  that  they  shall  have  been  such  for 
three  years  past  in  the  supreme  courts  of 
the  states  of  which  they  respectively  belong, 
and  that  their  private  and  professional 
character  shall  appear  to  be  fair. 

They  shall  respectively  take  and  sub- 
scribe the  following  oath  or  affirmation, 
viz: 

I,  ,  do  solemnly  swear,  (or 

affirm  as  the  case  may  be,)  that  I  will  demean 
myself,  as  an  attorney  and  counselor  of  this 
court,  uprightly,  and  according  to  law,  and 
that  I  will  support  the  constitution  of  the 
United  States. 


No.  3 — Practice. 

This  court  consider  the  practice  of  the 
courts  of  king's  bench,  and  of  chancery,  in 
England,  as  affording  outlines  for  the  prac- 
tice of  this  court ;  and  they  will,  from  time 
to  time,  make  such  alterations  therein  as 
circumstances  may  render  necessary. 

No.  4 — Bill  of  Exception. 

Hereafter  the  judges  of  the  circuit  and 
district  courts  shall  not  allow  any  bill  of  ex- 
ceptions which  shall  contain  the  charge  of 
the  court  at  large  to  the  jury  in  trials  at 
common  law,  upon  any  general  exception  to 
the  whole  of  such  charge.  But  the  party 
excepting  shall  be  required  to  state  dis- 
tinctly the  several  matters  of  law  in  such 
charge  to  which  he  excepts ;  and  such  mat- 
ters of  law,  and  those  only,  shall  be  inserted 
in  the  bill  of  exceptions,  and  allowed  by  the 
court. 

No.  5 — Process. 

All  processes  of  this  court  shall  be  in  the 
name  of  the  president  of  the  United  States. 

When  process  at  common  law,  or  in 
equity,  shall  issue  against  a  state,  the  same 
shall  be  served  on  the  governor,  or  chief 
executive  magistrate,  and  attorney-general 
of  such  state. 


1008 


APPENDIX. 


Process  of  subpoena,  issuing  out  of  this 
court,  in  any  suit  in  equity,  shall  be  served 
on  the  defendant  sixty  days  before  the  re- 
turn day  of  the  said  process  ;  and  if  the 
defendant,  on  such  service  of  the  subpoena, 
shall  not  appear  at  the  return  day  contained 
therein,  the  complainant  shall  be  at  liberty 
to  proceed  ex  parte. 

No.  6 — Motions. 

All  motions  hereafter  made  to  the  court 
shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  ob- 
jects of  the  motion. 

No  motion  to  dismiss,  except  on  special  as- 
signment by  the  court,  shall  be  heard,  un- 
less previous  notice  has  been  given  to  the 
adverse  party  or  the  counsel  or  attorney  of 
such  party. 

Motion  Day. 
The  court  will  not  hear  arguments  on 
Saturday,  (unless  for  special  cause  it  shall 
order  to  the  contrary,)  but  will  devote  that 
day  to  the  other  business  of  the  court ;  and 
on  Friday  in  each  week,  during  the  sitting 
of  the  court  motions  in  cases  not  required 
by  the  rules  of  the  court  to  be  put  on  the 
docket  shall  be  entitled  to  preference,  if  such 
motions  shall  be  made  before  the  court  shall 
have  entered  on  the  hearing  of  a  cause 
upon  the  docket. 

No.  7 — Law  lAtyrary. 

1.  During  the  session  of  the  court,  any 
gentleman  or  the  bar  having  a  cause  on  the 
docket,  and  wishing  to  use  any  book  or 
books  in  the  law  library,  shall  be  at  liberty, 
upon  application  to  the  clerk  of  the  court, 
to  receive  an  order  to  take  the  same  (not 
exceeding  at  any  time  three)  from  the 
library,  he  being  thereby  responsible  for  the 
due  return  of  the  same  within  a  reasonable 
time,  or  when  required  by  the  clerk.  And 
it  shall  be  the  duty  of  the  clerk  to  keep,  in 
a  book  for  that  purpose,  a  record  of  all  books 
so  delivered,  which  are  to  be  charged  against 
the  party  receiving  the  same.  And  in  case 
the  same  shall  not  be  so  returned,  the  party 
receiving  the  same  shall  be  responsible  for 
and  forfeit  and  pay  twice  the  value  thereof; 
as  also  one  dollar  per  day  for  each  day's 
detention  beyond  the  limited,  time. 


Conference  Boom. 

2.  The  clerk  shall  take  charge  of  the 
books  of  the  court,  together  with  such  of 
the  duplicate  law  books  as  congress  may 
direct  to  be  transferred  to  the  court,  and 
arrange  them  in  the  conference  room,  which 
he  shall  have  fitted  up  in  a  proper  manner; 
and  he  shall  not  permit  such  books  to  be 
taken  therefrom  by  any  one  except  the 
judges  of  the  court. 

No.  8 — Betu/rntowrit  of  error  and  return 
day. 

1.  The  clerk  of  the  court  to  which  any 
writ  of  error  shall  be  directed  may  make  re- 
turn of  the  same,  by  transmitting  a  true 
copy  of  the  record,  and  of  all  proceedings  in 
the  cause,  under  his  hand  and  the  seal  of  the 
court. 

2.  No  cause  will  hereafter  be  heard  until 
a  complete  record,  containing  in  itself,  with- 
out references  aliimde,  all  the  papers,  ex- 
hibits, depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing  in  this 
court  shall  be  filed. 

3.  Whenever  it  shall  be  necessary  or 
proper,  in  the  opinion  of  the  presiding  judge 
in  any  circuit  court,  or  district  court  exer- 
cising circuit  court  jurisdiction  that  origi- 
nal papers  of  any  kind  should  be  inspected 
in  this  court,  upon  appeal  or  writ  of  error, 
such  presiding  judge  may  make  such  rule 
or  order  for  the  safe-keeping,  transporting, 
and  return  of  such  original  papers  as  to  him 
may  seem  proper;  and  this  court  will  re- 
ceive and  consider  such  original  papers  in 
connection  with  the  transcript  of  the  pro- 
ceedings. 

Beturn  Day. 

4.  In  cases  where  final  judgment  is  ren 
dered  more  than  thirty  days  before  the  first 
day  of  the  next  term  of  this  court,  the  writ 
of  error  and  citation,  if  taken  before,  must 
be  returnable  on  the  first  day  Of  said  term, 
and  be  served  before  that  day ;  but  in  cases 
where  the  judgment  is  rendered  less  than 
thirty  days  before  the  first  day,  the  writ  of 
error  and  citation  may  be  made  returnable 
on  the  third  Monday  of  the  said  term,  and 
be  served  before  that  day. 

No.  9 — Docketing  Cases. 
1.  In  all  cases  where  a  writ  of  error  or 
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an  appeal  shall  be  brought  to  this  court 
from  anyjudgmeut  or  decree  rendered  thirty- 
days  before  the  commencement  of  the  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error 
or  appellant,  as  the  case  may  be,  to  docket 
the  cause  and  file  the  record  thereof  with 
the  clerk  of  this  court  within  the  first  six 
days  of  the  term  ;  and  if  the  writ  of  error 
or  appeal  shall  be  brought  from  a  judgment 
or  decree  rendered  less  than  thirty  days 
before  the  commencement  of  the  term,  it 
shall  be  the  duty  of  the  plaintiff  in  error  or 
appellant  to  docket  the  cause,  and  file  the 
record  thereof  with  the  clerk  of  this  court 
within  the  first  thirty  days  of  the  term ; 
and  if  the  plaintiff  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the 
defendant  in  error  or  appellee  may  have  the 
case  clocketed  and  dismissed,  upon  pro- 
ducing a  certificate  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause,  and  certifying 
that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  and  allowed.  And  in  no 
case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  cause  and  file  the 
record  after  the  same  shall  have  been  dock- 
eted and  dismissed  under  this  rule,  unless 
by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee 
may,  at  his  option,  docket  the  cause,  and 
file  a  copy  of  the  record  with  the  clerk  of  the 
court;  and  if  the  case  is  docketed,  and  a  copy 
of  the  record  filed  with  the  clerk  of  this  court 
by  the  plaintiff  or  appellant,  within  the 
periods  of  the  time  above  limited  and  pre- 
scribed by  this  rule,  or  by  the  defendant  in 
error  or  appellee  at  anj--  time  thereafter 
during  the  term,  the  case  shall  stand  for  ar- 
gument at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a 
record  brought  up  by  writ  of  error  or  ap- 
peal, the  appearance  of  the  counsel  for  the 
plaintiff  in  error  or  appellant  shall  be  en- 
tered. 

4.  In  all  cases  where  the  period  of  thirty 
days  is  mentioned  in  this  rule,  it  shall  be 
extended  to  sixty  days  in  writs  of  error 
and  appeals  from  California,  Oregon,  Wash- 
ington, New  Mexico,  Utah,  Nevada,  Arizona, 
Montana,  and  Idaho. 

No.  10 — Security  for  Costs. 

1.  In  all  cases  the  clerk  shall  take  of  the 
party  a  bond,  with  competent  surety,  to  se- 
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cure  his  fees,  in  the  penalty  of  two  hundred 
dollars ;  or  a  deposit  of  that  amount  to  be 
placed  in  bank  subject  to  his  draft. 

Printing  Beeords. 

2.  In  all  cases,  the  clerk  shall  have  fifteen 
copies  of  the  records  printed  for  the  court, 
and  the  costs  of  printing  shall  be  charged 
to  the  government  in  the  expenses  of  the 
court. 

3.  The  clerk  shall  furnish  copies  for  the 
printer,  shall  supervise  the  printing,  and 
shall  take  care  of  and  distribute  the  printed 
copies  to  the  judges,  the  reporter,  and  the 
parties,  from  time  to  time,  as  required. 

4.  In  each  case  the  clerk  shall  charge  the 
parties  the  legal  fees  for  but  the  one  manu- 
script copy  in  that  case. 

5.  In  all  cases  the  clerk  shall  deliver  a 
copy  of  the  printed  record  to  each  party ; 
and  in  cases  of  dismission,  reversal,  or  af- 
firmance with  costs,  the  fees  for  the  said 
manuscript  copy  of  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are 
given,  and  which  charge  includes  the  charge 
for  the  copy  furnished  him. 

6.  In  cases  of  dismission  for  want  of  juris- 
diction, each  party  shall  be  charged  with 
one-half  the  legal  fees  for  a  copy. 

AttoAiliment  for  Costs. 

7.  Upon  the  clerk  of  this  court  produ- 
cing satisfactory  evidence,  by  affidavit,  or 
the  acknowledgment  of  the  parties  or  their 
sureties,  of  having  served  a  copy  of  the  bill 
of  fees  due  by  them,  respectively,  in  this 
court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties 
or  sureties,  respectively,  to  compel  payment 
of  the  said  fees. 

No.  11 — Translations. 
Whenever  any  record,  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal,  shall 
contain  any  document,  paper,  testimony,  or 
other  proceeding  in  a  foreign  language,  and 
the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony,  or  other 
proceeding,  made  under  the  authority  of  the 
inferior  court,  or  admitted  to  be  correct  the 
record  shall  not  be  printed,  but  the  case 
shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  thereupon  remand  it  to 
the  inferior  court,  in  order  that  a  translation 
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may  be  there  supplied  and  inserted  in  the 
record . 

No.  12 — Evidence. 

1.  In  all  cases  where  further  proof  is  or- 
dered by  the  court,  the  depositions  which 
shall  be  taken  shall  be  by  a  commission  to 
be  issued  from  this  court,  or  from  any  cir- 
cuit court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime 
jurisdiction,  where  new  evidence  shall  be 
admissible  in  this  court,  the  evidence  by  tes- 
timony of  witnesses  shall  be  taken  under  a 
commission  to  be  issued  from  this  court,  or 
from  any  circuit  court  of  the  United  States, 
under  the  direction  of  any  judge  thereof; 
and  no  such  commission  shall  issue  but  upon 
interrogatories  to  be  filed  by  the  party  ap- 
plying for  the  commission,  and  notice  to  the 
opposite  party  or  his  agent  or  attorney,  ac- 
companied with  a  copy  of  the  interrogato- 
ries so  filed,  to  file  cross-interrogatories 
within  twenty  days  from  the  service  of  such 
notice :  Provided,  however,  that  nothing  in 
this  rule  shall  prevent  any  party  from  giving 
oral  testimony  in  open  court  in  cases  where, 
by  law,  it  is  admissible. 

No.  13 — Deeds,  etc.,  not  objected  to,  etc.,  ad- 
mitted, etc. 

In  all  cases  of  equity  and  admiralty  juris- 
diction heard  in  this  court,  no  objection 
shall  hereafter  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant, 
or  other  exhibit  found  in  the  record  as  evi- 
dence, unless  objection  was  taken  thereto  in 
the  court  below  and  entered  of  record  ;  but 
the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 

No.  14 — Certiorari. 

No  certiorari  for  diminution  of  the  record 
shall  be  hereafter  awarded  in  any  cause,  un- 
less a  motion  therefor  shall  be  made  in  wri- 
ting, and  the  facts  on  which  the  same  is 
founded  shall,  if  not  admitted  by  the  other 
party,  be  verified  by  affidavit.  And  all  mo- 
tions for  such  certiorari  shall  be  made  at  the 
first  term  of  the  entry  of  the  cause ;  other- 
wiise  the  same  shall  not  be  granted  unless 
upon  special  cause  shown  to  the  court  ac- 
counting satisfactorily  for  the  delay. 

No.  15 — Death  of  a  Party. 
1.  Whenever,  pending  a  writ  of  error  or 


appeal  in  this  court,  either  party  shall  die, 
the  proper  representatives  in  the  personalty 
or  realty  of  the  deceased  party,  according  to 
the  nature  of  the  case,  may  voluntarily  come 
in  and  be  admitted  parties  to  the  suit,  and 
thereupon  the  cause  shall  be  heard  and  deter- 
mined as  in  other  cases ;  and  if  such  repre- 
sentatives shall  not  voluntarily  become  par- 
ties, then  the  other  party  may  suggest  the 
death  on  the  record,  and  thereupon,  on  mo- 
tion, obtain  an  order,  that  unless  such  repre- 
sentatives shall  become  parties  within  the 
first  ten  days  of  the  ensuing  term,  the  party 
moving  for  such  order,  if  defendant  in  error, 
shall  be  entitled  to  have  the  writ  of  error  or 
appeal  dismissed  ;  and  if  the  party  so  mov- 
ing shall  be  plaintiff  in  error,  he  shall 
be  entitled  to  open  the  record,  and  on,  hear- 
ing have  the  same  reversed  if  it  be  erroneous : 
Provided,  however,  That  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  at 
the  seat  of  government  in  which  the  laws  of 
the  United  States  shall  be  printed  by  author- 
ity, for  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term 
of  the  supreme  court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested, 
and  the  representatives  of  the  deceased  do 
not  appear  by  the  tenth  day  of  the  second 
term  next  succeeding  the  suggestion,  and  no 
measures  are  taken  by  the  opposite  party 
within  that  time  to  compel  their  appearance, 
the  case  shall  abate. 

No.  16 — No  Appearance  of  Plaintiff. 

Where  there '  is  no  appearance  for  the 
plaintiff,  when  the  case  is  called  for  trial, 
the  defendant  may  have  the  plaintiff  called 
and  dismiss  the  writ  of  error,  or  may  open 
the  record  and  pray  for  an  affirmance. 

No.  17 — No  Appearance  of  Defendant. 

Where  the  defendant  fails  to  appear  when 
the  cause  shall  be  called  for  trial,  the  court 
may  proceed  to  hear  an  argument  on  the 
part  of  the  plaintiff,  and  to  give  judgment 
according  to  the  rights  of  the  cause. 

No.  18 — No  Appearance  of  either  party. 

When  a  case  is  reached  in  the  regular  call 
of  the  docket,  and  no  appearance  is  entered 
for  either  party,  the  case  shall  be  dismissed, 
at  the  costs  of  the  plaintiff. 
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No.  19 — Neither  party  ready  at  Second  Term. 

When  a  case  is  called  for  argument  at 
two  successive  terms,  and  upon  the  call  at 
the  second  terra  neither  party  is  prepared  to 
argue  it,  it  shall  be  dismissed  at  the  costs 
of  the  plaintiff,  unless  sufficient  cause  is 
shown  for  further  postponement. 

No.  20 — Printed  Arguments. 

1.  In  all  cases  brought  here  on  appeal, 
writ  of  error,  or  otherwise,  the  court  will 
receive  printed  arguments  without  regard  to 
number  of  the  case  on  the  docket,  if  the 
counsel  on  both  sides  shall  choose  so  to  sub- 
mit the  same  within  the  first  sixty  days  of 
the  term ;  but  twenty  copies  of  the  argu- 
ments, signed  by  attorneys  or  counselors  of 
this  court,  must  be  flist  filed ;  ten  of  these 
copies  for  the  court,  two  for  the  reporter, 
three  to  he  retained  by  the  clerk,  and  the 
residue  for  counsel. 

2.  When  a  case  is  reached  in  the  regular 
call  of  the  docket,  and  a  printed  argument 
shall  be  filed  for  one  or  both  parties,  the 
case  shall  stand  on  the  same  footing  as  if 
there  was  an  appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon 
the  regular  call  of  the  docket,  and  argued 
orally  in  behalf  of  only  one  of  the  parties, 
no  printed  argument  will  be  received  unless 
it  is  filed  before  the  oral  argument  begins, 
and  the  court  will  proceed  to  consider  and 
decide  the  case  upon  the  ex  parte  argument. 

No.  21 — Two  Counsel. 
1.  Only  two  counsel  shall  be  permitted  to 
argue  for  each  party,  plaintiff  and  defendant, 
in  a  cause. 

Two  Howrs. 
■  2.  Two  hours  on  each  side  shall  be  allowed 
in  the  argument  of  a  cause,  and  no  more, 
without  special  leave  of  the  court  granted 
before  the  argument  begins.  But  the  time 
thus  allowed  may  be  apportioned  among 
counsel  on  the  same  side  as  they  choose : 
Provided,  always,  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  open- 
ing and  closing  argument. 

Briefs. 
3.  Counsel  will  not  be  heard  unless  a 
printed  biief  or   abstract  of  the   case  be 


first  filed,  together  with  the  points  made, 
and  the  authorities  cited  in  support  of  them 
arranged  under  the  respective  points. 

4.  The  brief  filed  on  behalf  of  a  plaintiff 
in  error  or  an  appellant  shall  also  contain  a 
statement  of  the  errors  relied  upon,  and  in 
case  of  an  appeal  an  abstract  of  the  plead- 
ings and  proofs,  exhibiting  clearly  and  suc- 
cinctly the  issues  presented. 

5.  Each  error  shall  be  separately  alleged 
and  particularly  specified ;  otherwise  it  will 
be  disregarded. 

6.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  part  of  the  charge  referred 
to  shall  be  quoted  totidem  verbis  in  the  speci- 
fication. 

7.  When  the  error  alleged  is  to  the  ad- 
mission or  rejection  of  evidence,  the  specifi- 
cation shall  quote  the  full  substance  of  the 
evidence  offered,  or  copy  the  offer  as  stated 
in  the  bill  of  exceptions.  Any  alleged  error 
not  in  accordance  with  these  rules  will  be 
disregarded. 

8.  Counsel  will  be  confined  to  a  discus- 
sion of  the  errors  stated,  but  the  court  may, 
at  its  discretion,  notice  any  other  errors  ap- 
pearing in  the  record. 

9.  The  same  shall  be  signed  by  an  attor- 
ney or  counselor  of  this  court. 

10.  If  one  of  the  parties  omits  to  file  such 
a  statement,  he  cannot  be  heard,  and  the 
case  will  be  heard  ex  parte  upon  the  argu- 
ment of  the  party  by  whom  the  statement  is 
filed. 

11.  Twenty  printed  copies  of  the  abstract, 
points,  and  authorities  required  by  this  rule 
shall  be  filed  with  the  clerk  by  the  plaintiff 
in  error  or  appellant  six  days,  and  by  the  de- 
fendant in  error  or  appellee  three  days,  be- 
fore the  case  is  called  for  argument. 

12.  When  no  coun.sel  appears  for  one  of 
the  parties,  and  no  printed  brief  or  argument 
is  filed,  only  one  counsel  will  be  heard  for 
the  adverse  party ;  but  if  a  printed  brief  or 
argument  is  filed,  the  adverse  party  will  be 
entitled  to  be  heard  by  two  counsel. 

No.  22 — Order  of  argument. 

The  plaintiff  or  appellant  in  this  court 
shall  be  entitled  to  open  and  conclude  the 
case.  But  when  there  are  cross-appeals, 
they  shall  be  argued  together  as  one  case, 
and  the  plaintiff  in  the  court  below  shall  be 
entitled  to  open  and  conclude  the  argument. 
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No.  23— Interest. 

1 .  In  cases  where  a  writ  of  error  is  prose- 
cuted to  this  court,  and  the  judgment  of  the 
inferior  court  is  affirmed,  the  interest  shall 
be  calculated  and  levied  from  the  date  of  the 
judgment  below,  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear 
interest  in  the  courts  of  the  state  where 
such  judgment  is  rendered. 

2.  In  all  cases  where  a  writ  of  •rror  shall 
delay  the  proceedings  on  the  judgment  of 
the  inferior  court,  and  shall  appear  to  have 
been  sued  out  merely  for  delay,  damages  at 
the  rate  of  ten  per  cent,  m  addition  to  in- 
terest, shall  be  awarded  upon  the  amount  of 
the  judgment. 

3.  The  same  rule  shall  be  applied  to  de- 
crees for  the  payment  of  money  in  cases  of 
chancery,  unless  otherwise  ordered  by  this 
court.* 

No.  24:— Costs. 

1.  In  all  cases  where  any  suit  shall  be 
dismissed  in  this  court,  except  where  the 
dismissal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  to  the  defendant  in  er- 
ror or  appellee,  as  the  case  may  be,  unless 
otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judg- 
ment or  decree  in  this  court,  costs  shall  be 
allowed  to  the  defendant  in  error  or  appel- 
lee, as  the  case  may  be,  unless  otherwise  or- 
dered by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or 
decree  in  this  court,  costs  shall  be  allowed 
to  the  plaintiff  in  error  or  appellant,  as  the 
case  may  be,  unless  otherwise  ordered  by 
the  court.  The  cost  of  the  transcript  of  the 
record  from  the  court  below  shall  be  a  part 
of  such  costs  and  be  taxable  in  that  court  as 
costs  in  the  case. 

4.  Neither  of  the  foregoing  rules  shall  ap- 
ply to  cases  where  the  United  States  are  a 
party ;  but  in  such  cases,  no  costs  shall  be 
allowed  in  this  court  for  or  against  the  Uni- 
ted States. 

5.  In  all  cases  of  the  dismissal  of  any 
suit  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  issue  a  mandate,  or  other  proper 
process,  in  the  nature  of  a, procedendo,  to  the 
court  below,  for  the  purpose  of  informing 

*  Interest  not  allowed  in  admiralty,  unless 
specially  diieoted  by  the  court.  (20  How.,  p. 
255) 


such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in 
such  court  as  to  law  and  justice  may 
appertain. 

6.  When  costs  are  allowed  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  insert  the 
amount  thereof  in  the  body  of  the  mandate, 
or  other  proper  process,  sent  to  the  court  be- 
low, and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

No.  25 — Opinions  of  the  Court. 

1.  All  opinions  delivered  by  the  court 
shall  immediately,  upon  the  delivery  thereof, 
be  delivered  over  to  the  clerk  to  be  recorded. 
And  it  shall  be  the  duty  of  the  clerk  to 
cause  the  same  to  be  forthwith  recorded  and 
to  deliver  a  copy  to  the  reporter,  as  soon  as 
the  same  shall  be  recorded. 

2.  The  opinions  of  the  court,  as  far  as 
practicable,  shall  be  recorded  during  the 
term,  so  that  the  publication  of  the  reports 
may  not  be  delayed  thereby. 

3.  The  original  opinions  of  the  court  shall 
be  filed  with  the  clerk  of  this  court  for 
preservation. 

No.  26— CaZZ  of  the  Backet. 

1.  The  court  on  the  second  day  in  each 
term  will  commence  calling  the  cases  for 
argument  in  the  order  in  which  they  stand 
on  the  docket,  and  proceed  from  day  to  day 
during  the  term,  in  the  same  order  :  (except 
as  hereinafter  provided,)  and  if  the  parties, 
or  either  of  them,  shall  be  ready  when  the 
case  is  called,  the  same  will  be  heard ;  and 
if  neither  party  shall  be  ready  to  proceed  in 
the  argument,  the  cause  shall  go  down  to 
the  foot  of  the  docket,  unless  some  good  and 
satisfactory  reason  to  the  contrary  shall  be 
shown  to  the  court. 

2.  Ten  causes  only  shall  be  considered  as 
liable  to  be  called  on  each  day  during  the 
term,  including  the  one  under  argument. 

3.  Criminal  cases  may  be  advanced,  by 
leave  of  the  court,  on  motion  of  either  party. 

4.  Revenue  cases  and  case.s  in  which  the 
United  States  are  concerned,  which  also  in- 
volve or  affect  some  matter  of  general  pub- 
lic interest,  may  also,  by  leave  of  the  court, 
be  advanced  on  motion  of  the  attorney- 
general.  ' 

5.  No  other  cause  shall  be  taken  up  out 
of  the  order  on  the  docket,  or  be  set  down 
for  any  particular  day,  except  under  the  spe- 
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cial  and  peculiar  circumstances  to  be  shown 
to  the  court.  Every  cause  which  shall  have 
been  called  in  its  order,  and  passed,  and  put 
at  the  foot  of  the  docket,  shall,  if  not  again 
reached  during  the  term  it  was  called,  be 
continued  to  the  next  term  of  the  court. 

6.  Two  or  more  cases  also  involving  the 
same  question  may,  by  the  leave  of  the 
court,  be  heard  together,  but  they  must  be 
argued  as  one  case. 

No.  27 — Adjournment. 

The  court  will,  at  every  session,  announce 
on  what  day  it  will  adjourn  at  least  ten  days 
before  the  time  which  shall  be  fixed  upon ; 
and  the  court  will  take  up  no  case  for  argu- 
ment, nor  receive  any  case  upon  printed 
briefs,  within  three  days  next  before  the 
day  fixed  upon  for  adjournment. 

No.  28 — Dismissing    Cases  in  Vacation. 

Whenever  the  plaintiff  and  defendant  in  a 
writ  of  error  pending  in  this  court,  or  the 
appellant  and  appellee  in  any  appeal,  shall  at 
any  time  hereafter,  in  vacation  and  out  of 
term  time,  by  their  respective  attorneys, 
who  are  entered  as  such  on  the  record,  sign 
and  file  with  the  clerk  an  agreement  in  wri- 
ting directing  the  case  to  be  dismissed,  and 
specifying  the  terms  on  which  it  is  to  be 
dismissed  as  to  costs,  and  also  paying  to  the 
clerk  any  fees  that  may  be  due  to  him,  it 


shall  be  the  duty  of  the  clerk  to  enter  the 
case  dismissed,  and  to  give  to  either  party 
which  may  request  it  a  copy  of  the  agree- 
ment filed ;  but  no  mandate  or  other  process 
is  to  issue  without  an  order  by  the  court. 

No.  29 — Supersedeas. 
Supersedeas  bonds  in  the  circuit  courts 
must  be  taken,  with  good  and  sufficient  se- 
curity, that  the  plaintiff  in  error  or  appel- 
lant shall  prosecute  his  writ  of  appeal  to  ef- 
fect and  answer  all  damages  and  costs  if  he 
fail  to  make  his  plea  good.  Such  indemnity, 
where  the  judgment  or  decree  is  for  the  re- 
covery of  money  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  judg- 
ment or  decree,  including  "just  damages  for 
delay,"  and  costs  and  interest  on  the  appeal; 
but  in  all  suits  where  the  property  in  contro- 
versy necessarily  follows  the  event  of  the 
suit,  as  in  real  actions,  replevin,  and  in  suits 
on  mortgages ;  or  where  the  property  is  in 
the  custody  of  the  marshal,  under  admiralty 
process,  as  in  case  of  capture  or  seizure ; 
or  where  the  proceeds  thereof,  or  a  bond  for 
the  value  thereof,  is  in  the  custody  or  con- 
trol of  the  court,  indemnity  in  all  such  cases 
is  only  required  in  an  amount  sufficient  to 
secure  the  sum  recovered  for  the  use  and 
detention  of  the  property  and  the  costs  of 
the  suit  and  "just  damages  for  delay,"  and 
costs  and  interest  on  the  appeal. 


ORDER  IN  REFERENCE  TO 


APPEALS   FROM   THE   COURT   OF   CLAIMS! 

KBSULATIOlfS   PBBSCKIBBD  BT  THE  SUPBEMB  COITRT   OF  THE  UNITED   STATES   UNDKB  WHICH 
APPEALS  MAT  BE  lAKEN  FKOM  THE  COUKT  OF  CLAIMS  TO  SAID  SUPREME  COURT. 


Bule  1 . 
In  all  cases  hereafter  decided  in  the  court 
of  claims,  in  which,  by  the  act  of  Congress, 
such  appeals  were  allowable,  they  shall  be 
heard  in  the  supreme  court  upon  the  follow- 
ing record,  and  none  other : 

1.  A  transcript  of  the  pleadings  in  the 
case,  of  the  final  judgment  or  decree  of  the 
court,  and  of  such  interlocutory  orders,  rul- 
ings, judgments  and  decrees,  as  may.be 
necessary  to  a  proper  review  of  the  case. 

2.  A  finding  of  the  facts  in  the  case  by 


Said  court  of  claims,  and  the  conclusions  of 
law  on  said  facts  on  which  the  court  founds 
its  judgment  or  decree. 

The  finding  of  the  facts  and  the  conclu- 
sions of  law  to  be  stated  separately  and  cer- 
tified to  this  court  as  part  of  the  record. 

The  facts  so  found  are  to  be  the  ultimate 
facts  or  propositions  which  the  evidence  shall 
establish,  in  the  nature  of  a  special  verdict, 
and  not  the  evidence  on  which  those  ultimate 
facts  are  founded.  (See  Burr  vs.  Des  Moines 
Co.,  1  "Wallace,  102.) 
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Bule  2. 
In  all  cases  in  which  the  judgments  or 
decrees  have  heretofore  been  rendered,  where 
either  party  is  by  law  entitled  to  an  appeal, 
the  party  desiring  it  shall  make  application 
to  the  court  of  claims  by  petition  for  the  al- 
lowance of  such  appeal.  Said  petition  shall 
contain  a  distinct  specification  of  the  errors 
alleged  to  have  been  committed  by  said  court 
in  its  rulings,  judgment  or  decree  in  the 
case.  The  court  shall,  if  the  specification  of 
alleged  error  be  correctly  and  accurately 
stated,  certify  the  same,  or  may  certify  such 
alterations  and  modifications  of  the  points 
decided  and  alleged  for  error  as,  in  the 
judgment  of  said  court,  shall  distinctly, 
fully,  and  fairly  present  the  points  decided 
by  the  court.  This,  with  the  transcript 
mentioned  in  Rule  1,  (except  the  statement 
of  facts  and  law  therein  mentioned),  shall 
constitute  the  record  on  which  those  cases 
shall  be  heard  in  the  supreme  court. 

BuleZ 
In  all  cases  an  order  of  allowance  of  ap- 


peal by  the  court  of  claims,  or  the  chief  jus- 
tice thereof  in  vacation,  is  essential,  and 
the  limitation  of  time  for  granting  such  ap- 
peal shall  cease  to  run  from  the  time  an 
application  is  made  for  the  allowance  of 
appeal. 

Bule  4. 

In  all  cases  in  which  either  party  is  enti- 
tled to  appeal  to  the  supreme  court,  the 
court  of  claims  shall  make  and  file  their 
finding  of  facts,  and  the  conclusions  of  law 
therein,  in  open  court,  before  or  at  the  time 
they  enter  their  judgment  in  the  case. 

Bule  5. 

In  all  such  cases  either  party,  on  or  before 
the  hearing  of  the  cause,  may  submit  to  the 
court  a  written  request  to  find  Bpeciflcally 
as  to  the  matter  of  fact  which  such  party 
may  deem  material  to  the  judgment  in  the 
case,  and  if  the  court  fails  or  refuses  to  find 
in  accordance  with  such  prayer,  then  such 
prayer  and  refusal  shall  be  made  a  part  of 
the  record,  certified  on  the  appeal,  to  tliis 
court. 


RULES   OF  PRACTICE 


COURTS  OF  EQUITY  OF  THE  UNITED  STATES. 


PRELIMINARY  REGULATIONS. 

1.  The  circuit  courts,  as  courts  of  equity, 
shall  be  deemed  always  open  for  the  pur- 
poses of  filing  bills,  answers,  and  other 
pleadings,  for  issuing  and  returning  mesne 
and  final  process  and  commissions,  and  for 
making  and  directing  all  interlocutory  mo- 
tions, orders,  rules,  and  other  proceedings, 
preparatory  to  the  hearing  of  all  causes  upon 
their  merits. 

2.  The  clerk's  ofSce  shall  be  open  and  the 
clerk  shall  be  in  attendance  therein  on  the 
first  Monday  of  every  month,  for  the  pur- 
pose of  receiving,  entering,  entertaining,  and 
disposing  of  all  motions,  rules,  orders,  and 
other  proceedings,  which  are  grantable  of 
course,  and  applied  for  or  had  by  the  parties 
or  their  solicitors,  in  all  causes  pending  in 


equity,  in  pursuance  of  the  rules  hereby  pre- 
scribed. 

3.  Any  judge  of  the  circuit  court,  as  well 
in  vacation  as  in  term,  maji-,  at  chambers,  or 
on  the  rule  days  at  the  clerk's  office,  make 
and  direct  all  such  interluctory  orders,  rules 
and  other  proceedings  preparatory  to  the 
hearing  of  all  causes  upon  their  merits,  in 
the  same  manner  and  with  the  same  effect 
as  the  circuit  court  could  make  and  direct 
the  same  in  term,  reasonable  notice  of  the 
application  therefor  being  first  given  to  the 
adverse  party,  or  his  solicitor,  to  appear  and 
show  cause  to  the  contrary  at  the  next  rule 
day  thereafter,  unless  some  other  time  is  as- 
signed by  the  judge  for  the  hearing. 

4.  All  motions,  rules,  orders,  and  other 
proceedings  made  and  directed  at  chambers, 
or  on  rule  days  at  the  clerk's  office,  whether 
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special  or  of  course,  shall  be  entered  by  the 
clerk  in  an  order  book,  to  be  kept  at  the 
clerk's  office,  on  the  day  when  they  are 
made  and  directed ;  which  book  shall  be 
open  at  all  office  hours  to  the  free  inspection 
of  the  parties  in  any  suit  in  equity,  and  their 
solicitors.  And,  except  in  cases  where  per- 
sonal or  other  notice  is  specially  required  or 
directed,  such  entry  in  the  order  book  shall 
be  deemed  sufficient  notice  to  the  parties 
and  their  solicitors,  without  further  service 
thereof,  of  all  orders,  rules,  acts,  notices, 
and  other  proceedings  entered  in  such  order 
book,  touching  any  and  all  the  matters  in 
the  suit  to  and  in  which  they  are  parties  and 
solicitors.  And  notice  to  the  solicitors  shall 
be  deemed  notice  to  the  parties  for  whom 
they  aopear  and  whom  they  represent,  in  all 
cases  where  personal  notice  on  the  parties  is 
not  otherwise  specially  required.  Where 
the  solicitors  for  all  the  parties  in  a  suit  re- 
side in  or  near  the  same  town  or  city,  the 
judges  of  the  circuit  court  may,  by  rule, 
abridge  the  time  for  notice  of  rules,  orders, 
or  other  proceedings  not  requiring  personal 
service  on  the  parties,  in  their  discretion. 

5.  All  motions  and  applications  in  the 
clerk's  office  for  the  issuing  of  mesne  pro- 
cess and  final  process  to  enforce  and  exe- 
cute decrees,  for  filing  bills,  answers,  pleas, 
demurrers,  and  other  pleadings ;  for  mak- 
ing amendments  to  bills  and  answers  ;  for 
taking  bills  pro  confesso :  for  filing  excep- 
tions, and  for  other  proceedings  in  the  clerk's 
office  which  do  not,  by  the  rules  hereinafter 
prescribed,  require  any  allowance  or  order 
of  the  court,  or  of  any  judge  thereof,  shall 
be  deemed  motions  and  applications,  grant- 
able  of  course  by  the  clerk  of  the  court. 
But  the  same  may  be  suspended,  or  altered, 
or  rescinded  by  any  judge  of  the  court,  upon 
special  cause  shown. 

■  6.  All  motions  for  rules  or  orders  and 
other  proceedings,  which  are  not  grantable 
of  course,  or  without  notice,  shall,  unless  a 
different  time  be  assigned  by  a  judge  of  the 
court,  be  made  on  a  rule  day,  and  entered 
in  the  order-book,  and  shall  be  heard  at  the 
rule  day  next  after  that  on  which  the  mo- 
tion is  made.  And  if  the  adverse  party,  or 
his  solicitor,  shall  not  then  appear,  or  shall 
not  show  good  cause  against  the  same,  the 
motion  may  be  heard  by  any  judge  of  the 
court  ex  parte,  and  granted,  as  if  not  ob- 
jected to,  or  refused,  in  his  discretion. 


Process. 

7.  The  process  of  subpoena  shall  constitute 
the  proper  mesne  process  in  all  suits  in 
equity,  in  the  first  instance,  to  require  the 
defendant  to  appear  and  answer  the  evi- 
gency  of  the  bill;  and,  unless  otherwise 
provided  in  these  rules,  or  specially  ordered 
by  the  circuit  court,  a  writ  of  attachment, 
and,  if  the  defendant  cannot  be  found,  a 
writ  of  sequestration,  or  a  writ  of  assist- 
ance to  enforce  a  delivery  of  possession,  as 
the  case  may  require,  shall  be  the  proper 
process  to  issue  for  the  purpose  of  compel- 
ling obedience  to  any  interlocutory  or  final 
order  or  decree  of  the  court. 

8.  Pinal  process  to  execute  any  decree 
may,  if  the  decree  be  solely  for  the  payment 
of  money,  be  by  a  writ  of  execution,  in  the 
form  used  in  the  circuit  court  in  suits  at 
common  law  in  actions  of  assumpsit.  If 
the  decree  be  for  the  performance  of  any- 
specific  act,  as,  for  example,  for  the  exe- 
cution of  a  conveyance  of  land  or  the  deliv- 
ering up  of  deeds,  or  other  documents,  the 
decree  shall,  in  all  cases,  prescribe  the  time 
within  which  the  act  shall  be  done,  of  which 
the  defendant  shall  be  bound  without  fur- 
ther service  to  take  notice :  and  upon  affi- 
davit of  the  plaintiff",  filed  in  the  clerk's 
office,  that  the  same  has  not  been  complied 
with  within  the  prescribed  time,  the  clerk 
shall  issue  a  writ  of  attachment  against  the 
delinquent  party,  from  which,  if  attached 
thereon,  he  shall  not  be  discharged,  unless 
upon  a  full  compliance  with  the  decree  and 
the  payment  of  all  costs,  or  upon  a  special 
order  of  the  court  or  of  a  judge  thereof, 
upon  motion  and  affidavit,  enlarging  the 
time  for  the  performance  thereof.  If  the 
delinquent  party  cannot  be  found,  a  writ 
of  sequestration  shall  issue  against  his  es- 
tate upon  the  return  of  non  est  inventus,  to 
compel  obedience  to  the  decree. 

9.  When  any  decree  or  order  is  for  the 
delivery  of  possession  upon  proof  made  by 
affidavit  of  a  demand  and  refusal  to  obey  the 
decree  or  order,  the  party  prosecuting  the 
same  shall  be  entiled  to  a  writ  of  assistance 
from  the  clerk  of  the  court. 

10.  Every  person,  not  being  a  party  in 
any  cause,  who  has  obtained  an  order,  or  in 
whose  favor  an  order  shall  have  been  made, 
shall  be  enabled  to  enforce  obedience  to  such 
order  by  the  same  process  as  if  he  were  a 
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party  to  the  cause ;  and  every  person,  not 
being  a  party  in  any  canse,  against  whom 
obedience  to  any  order  of  the  court  may  be 
enforced,  shall  be  liable  to  the  same  process 
for  enforcing  obedience  to  such  order  as  if 
he  Trere  a  party  in  the  cause. 

Service  of  Process. 

11.  No  process  of  subpoena  shall  issue 
from  the  clerk's  office  in  any  suit  in  equity 
until  the  bill  is  filed  in  the  ofBce. 

12.  "Whenever  a  bill  is  filed  the  clerk 
shall  issue  the  process  of  subpoena  thereon, 
as  of  course,  upon  the  application  of  the 
plaintiff,  which  shall  be  .returnable  into  the 
clerk's  office  the  next  rule  day,  or  the  next 
rule  day  but  one,  at  the  election  of  the  plain- 
tiff, occurring  after  twenty  days  from  the 
time  of  the  issuing  thereof.  At  the  bottom 
of  the  subpoena  shall  be  placed  a  memoran- 
dum, that  the  defendant  is  to  enter  his  ap- 
pearance in  the  suit  in  the  clerk's  office  on 
or  before  the  day  at  which  the  writ  is  re- 
turnable ;  otherwise,  the  bill  may  be  taken 
pro  eonfesso.  Where  there  are  more  than 
one  defendant,  a  writ  of  subpoena  may,  at 
the  election  of  the  plaintiff,  be  sued  out  sep- 
arately for  each  defendant,  except  in  the 
case  of  husband  and  wife  defendants,  or  a 
joint  subpoena  against  all  the  defendants. 

13.  The  service  of  all  subpoenas  shall  be 
by  a  delivery  of  a  copy  thereof  by  the  officer 
serving  the  same  to  the  defendant  person- 
ally, or,  in  case  of  husband  and  wife,  to  the 
husband  personally,  or  by  leaving  a  copy 
thereof  at  the  dwelling-house  or  usual  place 
of  abode  of  each  defendant,  with  some  free 
white  person  who  is  a  member  or  resident 
in  the  family. 

14.  Whenever  any  subpoena  shall  be  re- 
turned not  executed  as  to  any  defendant, 
the  plaintiff  shall  be  entitled  to  another 
subpoena,  toties  quoties,  against  such  defend- 
ant, if  he  shall  require  it,  until  due  service  is 
made. 

15.  The  service  of  all  process,  mesne  and 
final,  shall  be  by  the  marshal  of  the  district, 
or  his  deputy,  or  by  some  other  person 
specially  appointed  by  the  court  for  that 
purpose,  and  not  otherwise.  In  the  latter 
case,  the  person  serving  the  process  shall 
make  affidavit  thereof. 

16.  Upon  the  return  of  the  subpoena  as 
served  and  executed  upon  any  defendant, 


the  clerk  shall  enter  the  suit  upon  his 
docket  as  pending  in  the  court,  and  shall 
state  the  time  of  the  entry. 

Appearance. 

17.  The  appearance  day  of  the  defendant 
shall  be  the  rule  day  to  which  the  subpoena 
is  made  returnable,  provided  he  has  been 
served  with  the  process  twenty  days  before 
that  day ;  otherwise  his  appearance  day 
shall  be  the  next  rule  day  succeeding  the 
rule-day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either 
personally  or  by  his  solicitor,  shall  be  en- 
tered in  the  order  book  on  the  day  thereof 
by  the  clerk. 

Bills  taken  pro  eonfesso. 

18.  It  shall  be  the  duty  of  the  defendant, 
unless  the  time  shall  be  otherwise  enlarged, 
for  cause  shown,  by  a  judge  of  the  court, 
upon  motion  for  that  purpose,  to  file  his 
plea,  demurrer,  or  answer  to  the  bill,  in  the 
clerk's  office,  on  the  rule  day  next  succeed- 
ing that  of  entering  his  appearance.  In  de- 
fault thereof,  the  plaintiff  may,  at  his  elec- 
tion,, enter  an  order  (as  of  course)  in  the  or- 
der book,  that  the  bill  be  taken  pro  eonfesso  ; 
and  thereupon  the  cause  shall  be  proceeded 
in  ex  parte,  and  the  matter  of  the  bill  may 
be  decreed  by  the  court  at  the  next  ensuing 
term  thereof  accordingly,  if  the  same  can  be 
done  without  an  answer,  and  is  proper  to  be 
decreed ;  or  the  plaintiff,  if  he  requires  any 
discovery  or  answer  to  enable  him  to  obtain 
a  proper  decree,  shall  be  entitled  to  process 
of  attachment  against  the  defendant,  to  com- 
pel an  answer,  and  the  defendant  shall  not, 
when  arrested  upon  such  process,  be  dis- 
charged therefrom,  unless  upon  filing  his  an- 
swer, or  otherwise  complying  with  such  or- 
der as  the  court  or  a  judge  thereof  may  di- 
rect, as  to  pleading  to  or  fully  answering  the 
bill,  within  a  period  to  be  fixed  by  the  court 
or  judge,  and  undertaking  to  speed  the 
cause. 

19.  When  the  bill  is  taken  pro  eonfesso, 
the  court  may  proceed  to  a  decree  at  the 
next  ensuing  term  thereof,  and  such  decree 
rendered  shaV  be  deemed  absolute,  unless  the 
court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the  an- 
swer, upon  cause  shown  upon  motion  and 
affidavit  of  the  defendant.     And  no  such 
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motion  shall  bo  granted,  unless  upon  the 
payment  of  the  costs  of  the  plaintiff  in  the 
suit  up  to  that  time,  or  such  part  thereof  as 
the  court  shall  deem  reasonable,  and  unless 
the  defendant  shall  undertake  to  file  his  an- 
swer within  such  time  as  the  court  shall  di- 
rect, and  submit  to  such  other  terms  as  the 
court  shall  direct,  for  the  purpose  of  speed- 
ing the  cause. 

Frame  of  bills. 

20.  Every  bill,  in  the  introductory  part 
thereof,  shall  contain  the  names,  places  of 
abode,  and  citizenship  of  all  the  parties, 
plaintiffs  and  defendants,  by  and  against 
whom  the  bill  is  brought.  The  form,  in 
substance,  shall  be  as  follows  :  "  To  the 
judges  of  the  circuit  court  of  the  United 

States    for    the    district    of :    A.  B., 

of ,  and  a  citizen  of  the  state  of , 

brings  this  his  bill  against  CD.,  of , 

and  a  citizen  of  the  state  of ,  and  E.  F., 

of  — — ,  and  a  citizen  of  the  state  of . 

And  thereupon  your  orator  complains  and 
says,  that,"  &c. 

21.  The  plaintiff,  in  his  bill,  shall  be  at 
liberty  to  omit,  at  his  option,  the  part  which 
is  usually  called  the  common  confederacy 
clause  of  the  bill,  averring  a  confederacy  be- 
tween the  defendants  to  injure  or  defraud 
the  plaintiff;  also  what  is  commonly  called 
the  charging  part  of  the  bill,  setting  forth 
the  matters  or  excuses  which  the  defendant 
is  supposed  to  intend  to  set  up  by  way  of 
defence  to  the  bill ;  also  what  is  commonly 
called  the  jurisdiction  clause  of  the  bill,  that 
the  acts  complained  of  are  contrary  to  equity, 
and  that  the  defendant  is  without  any  re- 
medy at  law ;  and  the  bill  shall  not  be  de- 
murrable therefor.  And  the  plaintiff  may, 
in  the  narrative  or  stating  part  of  his  bill, 
state  and  avoid,  by  counter-averments,  at 
his  option,  any  matter  or  thing  which  he 
supposes  will  be  insisted  upon  by  the  de- 
fendant, by  way  of  defence  or  excuse  to  the 
case  made  by  the  plaintiff  for  relief.  ,  The 
prayer  of  the  bill  shall  ask  the  special  re- 
lief to  which  the  plaintiff  supposes  himself 
entitled,  and  also  shall  contain  a  prayer  for 
general  relief  j  and  if  an  injunction,  or  a 
writ  of  ne  exeat  regno,  or  any  other  special 
order  pending  the  suit,  is  required,  it  shall 
also  be  specially  asked  for. 

22.  If  any  persons,,  other  than  those  named 
as  defendants  in  the  bill,  shall  appear  to  be 
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necessary  or  proper  parties  thereto,  the  bill 
shall  aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without  the 
jurisdiction  of  the  court,  or  that  they  can- 
not be  joined  without  ousting  the  jurisdic- 
tion of  the  court  as  to  the  other  parties. 
And  as  to  persons  who  are  without  the  juris- 
diction and  may  properly  be  made  parties, 
the  bill  may  pray  that  process  may  issue  to 
make  them  parties  to  the  bill  if  they  should 
come  within  the  jurisdiction. 

23.  The  prayer  for  process  of  subpoena  in 
the  bill  shall  contain  the  names  of  all  the 
defendants  named  in  the  introductory  part 
of  the  bill,  and  if  any  of  them  are  known 
to  be  infants  under  age,  or  otherwise  under 
guardianship,  shall  state  the  fact,  so  that 
the  court  may  take  order  thereon  as  justice 
may  require,  upon  the  return  of  the  process. 
If  an  injunction,  or  a  writ  of  ne  exeat  regno, 
or  any  other  special  order  pending  the  suit, 
is  asked  for  in  the  prayer  for  relief,  that 
shall  be  suflBcient  without  repeating  the 
same  in  the  prayer  for  process. 

24.  Every  bill  shall  contain  the  signature 
of  counsel  annexed  to  it,  which  shall  be  con- 
sidered as  an  affirmation  on  his  part,  that 
upon  the  instructions  given  to  him  and  the 
case  laid  befor5  him,  there  is  good  ground 
for  the  suit,  in  the  manner  in  which  it  is 
framed. 

25.  In  order  to  prevent  unnecessary  costs 
and  expenses,  and  to  promote  brevity,  suc- 
cinctness, and  directness  in  the  allegations 
of  bills  and  answers,  the  regular  taxable 
costs  for  every  bill  and  answer  shall  in  no 
case  exceed  the  sum  which  is  allowed  in  the 
state  court  of  chancery  in  the  district,  if 
any  there  be ;  but, if  there  be  none,  then  it 
shall  not  exceed  the  sum  of  three  dollars  for 
every  bill  or  answer. 

Secmdal  and  impertinence  in  bills. 

26.  Every  bill  shall  be  expressed  in  aa 
brief  and  succinct  terms  as  it  reasonably  can 
be,  and  shall  contain  no  unnecessary  recitals 
of  deeds,  documents,  contracts,  or  other  in- 
struments, in  hcsc  verba,  or  any  other  im- 
pertinent matter,  or  any  scandalous  matter 
not  relevant  to  the  suit.  If  it  does,  it  may 
on  exceptions  be  referred  to  a  master  by 
any  judge  of  the  court  for  impertinence  or 
scandal ;  and  if  so  found  by  him,  the  matter 
shall  be  expunged  at  the  expense  of  the 
plaintiff,  and  he  shall  pay  to  the  defendant 
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all  his  costs  in  the  suit  up  to  that  time,  un- 
less the  court  or  a  judge  thereof  shall  other- 
wise order.  If  the  master  shall  report  that 
the  bill  is  not  scandalous  or  impertinent,  the 
plaintiff  shall  be  entitled  to  all  costs  occa- 
sioned by  the  reference. 

27.  No  order  shall  be  made  by  any  judge 
for  referring  any  bill,  answer  or  pleading,  or 
other  matter,  or  proceeding  depending  be- 
fore the  court  for  scandal  or  impertinence, 
unless  exceptions  are  taken  in  writing  and 
signed  by  counsel,  describing  the  particular 
passages  which  are  considered  to  be  scandal- 
ous or  impertinent ;  nor  unless  the  excep- 
tions shall  be  filed  on  or  before  the  next 
rule  day  after  the  process  on  the  bill  shall 
be  returnable,  or  after  the  answer  or  plead- 
ing is  filed.  And  such  order,  when  obtained, 
shall  be  considered  as  abandoned,  unless  the 
party  obtaining  the  order  shall,  without  any 
unnecessary  delay,  procure  the  master  to 
examine  and  report  for  the  same  on  or  be- 
fore the  next  succeeding  rule  day,  or  the  mas- 
ter shall  certify  that  further  time  is  neces- 
sary for  him  to  complete  the  examination. 

Amendment  of  Bills. 

28.  The  plaintiff  shall  be  at  liberty,  as  a 
matter  of  course,  and  witholit  payment  of 
costs,  to  amend  his  bill  in  any  matters  what- 
soever, before  any  copy  has  been  taken  out 
of  the  clerk's  office,  and  in  any  small  matters 
afterward,  such  as  filling  blanks,  correcting 
errors  of  dates,  misnomer  of  parties,  mis- 
description of  premises,  clerical  errors,  and 
generally  in  matters  of  form.  But  if  he 
amend  in  a  material  point  (as  he  may  do 
of  course),  after  a  copy  has  been  so  taken, 
before  any  answer  or  plea,  or  demurrer  to 
the  bill,  he  shall  pay  to  the  defendant  the 
costs  occasioned  thereby,  and  shall,  without 
delay,  furnish  him  a  fair  copy  thereof,  free 
of  expense,  with  suitable  references  to  the 
places  where  the  same  are  to  be  inserted. 
Arid  if  the  amendments  are  numerous,  he 
shall  furnish  in  like  manner,  to  the  defend- 
ant a  copy  of  the  whole  bill  as  amended ; 
and  if  there  be  more  than  one  defendant,  a 
copy  shall  be  furnished  to  each  defendant 
affected  thereby. 

29.  After  an  answer,  or  plea,  or  demurrer 
is  put  in,  and  before  replication,  the  plaintiff 
may,  upon  motion  or  petition,  without  no- 
tice, obtain  an  order  from  any  judge  of  the 
court  to  amend  his  bill  on  or  before  the  next 


succeeding  rule  day,  upon  payment  of  eosta 
or  without  payment  of  costs,  as  the  court  oi 
a  judge  thereof  may  in  his  discretion  direct 
But  after  replication  filed,  the  plaintiff  shall 
not  be  permitted  to  withdraw  it  and  to  amend 
his  bill,  except  upon  a  special  order  of  a 
judge  of  the  court,  upon  motion  or  petition, 
after  due  notice  to  the  other  party,  and  upon 
proof  by  aflBdavit  that  the  same  is  not  made 
for  the  purpose  of  vexation  or  delay,  or  that 
the  matter  of  the  proposed  amendment  is 
material,  and  could  not  with  reasonable  dili- 
gence have  been  sooner  introduced  into  the 
bill,  and  upon  the  plaintiff's  submitting  to 
such  other  terms  as  may  be  imposed  by  the 
judge  for  speeding  the  cause. 

30.  If  the  plaintiff,  so  obtaining  any  order 
to  amend  his  bill  after  answer,  or  plea,  or 
demurrer,  or  after  replication,  shall  not  file 
his  amendments  or  amended  bill,  as  the  case 
may  require,  in  the  clerk's  office,  on  or  be- 
fore the  next  succeeding  rule  day,  he  shall 
be  considered  to  have  abandoned  the  same, 
and  the  cause  shall  proceed  as  if  no  applica- 
tion for  any  amendment  had  been  made. 

31 — Demurrer  and  Pleas. 

No  demurrer  or  plea  shall  be  allowed  to 
be  filed  to  any  bill,  unless  upon  a  certificate 
of  counsel,  that  in  his  opinion  it  is  well 
founded  in  point  of  law,  and  supported  by 
the  affidavit  of  the  defendant,  that  it  is  not 
interposed  for  delay ;  and  if  a  plea  that  it  is 
true  in  point  of  fact. 

32.  The  defendant  may,  at  any  time  be- 
fore the  bill  is  taken  for  confessed,  or  after- 
wards with  the  leave  of  the  court,  demur 
or  plead  to  the  whole  bill,  or  to  part  of  it, 
and  he  may  demur  to  part,  plead  to  part, 
and  answer  as  to  the  residue ;  but  in  every 
case  in  which  the  bill  specially  charges 
fraud  or  combination,  a  plea  to  such  part 
must  be  accompanied  with  an  answer  forti- 
fying the  plea,  and  explicitly  denying  the 
fraud  and  combination,  and  the  facts  on 
which  the  charge  is  founded. 

33.  The  plaintiff  may  set  down  the  de- 
murrer or  plea  to  be  argued,  or  he  may  take 
issue  on  the  plea.  If,  upon  an  issue,  the 
facts  stated  in  the  plea  be  determined  for  the 
defendant,  they  shall  avail  him  as  far  as  in 
law  and  equity  they  ought  to  avail  him. 

34.  If,  upon  the  hearing,  any  demurrer 
or  plea  is  overruled,  the  plaintiff  shall  be  en- 
titled to  his  costs  in  the  cause  up  to  that  pe- 
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riod,  unless  the  court  shall  be  satisfied  that 
the  defendant  has  good  ground  in  point  of 
\a.w  or  fact  to  interpose  the  same,  and  it  was 
not  interposed  vexatiously  or  for  delay. 
And  upon  the  overruling  of  any  plea  or  de- 
murrer, the  defendant  shall  be  assigned  to 
answer  the  bill,  or  so  much  thereof  as  is 
covered  by  the  plea  or  demurrer,  the  next 
succeeding  rule  day,  or.at  such  other  period 
as,  consistently  with  justice  and  the  rights 
of  the  defendant,  the  same  can,  in  the  judg- 
ment of  the  court,  be  reasonably  done ;  in 
default  whereof,  the  bill  shall  be  taken 
against  him,  pro  eonfesso,  and  the  matter 
thereof  proceeded  in  and  decreed  accordingly. 

35.  If,  upon  the  hearing,  any  demurrer 
or  plea  shall  be  allowed,  the  defendant  shall 
be  entitled  to  his  costs.  But  the  court  may, 
in  its  discretion,  upon  motion  of  the  plaintiff, 
allow  him  to  amend  his  bill  upon  such  terms 
as  it  shall  deem  reasonable. 

36.  No  demurrer  or  plea  shall  be  held  bad 
and  overruled  upon  argument,  only  because 
such  demurrer  or  plea  shall  not  cover  so 
much  of  the  bill  as  it  might  by  law  have  ex- 
tended to. 

37.  No  demuiTer  or  plea  shall  be  held 
bad  and  overruled  upon  argument,  only  be- 
cause the  answer  of  the  defendant  may  ex- 
tend to  some  part  of  the  same  matter,  as  may 
be  covered  by  such  demurrer  or  plea. 

38.  If  the  plaintiff  shall  not  reply  to  any 
plea,  or  set  down  any  plea  or  demurrer  for 
argument,  on  the  rule  day  when  the  same  is 
filed,  or  on  the  next  succeeding  rule  day,  he 
shall  be  deemed  to  admit  the  truth  and 
sufficiency  thereof,  and  his  bill  shall  be  dis- 
missed as  of  course,  unless  a  judge  of  the 
court  shall  allow  him  further  time  for  the 
purpose. 

Answers. 

39.  The  rule,  that  if  a  defendant  submits 
to  answer  he  shall  apply  fully  to  all  the  mat- 
ters of  the  bill,  shall  no  longer  apply  in 
cases  where  he  might  by  plea  protect  him- 
self from  such  answer  and  discovery.  And 
the  defendant  shall  be  entitled  in  all  cases 
by  answer  to  insist  upon  all  matters  of  de- 
fense (not  being  matters  of  abatement,  or  to 
the  character  of  the  parties,  or  matters  of 
form)  in  bar  of  or  to  the  merits  of  the  bill, 
of  which  he  may  be  entitled  to  avail  himself 
by  a  plea  in  bar;  and  in  such  answer  he 
shall  not  be  compellable  to  answer  any  other 


matters  than  he  would  be  compellable  to  an- 
swer and  discover  upon  filing  a  plea  in  bar, 
and  an  answer  in  support  of  such  plea, 
touching  the  matters  set  forth  in  the  bill,  to 
avoid  or  repel  the  bar  or  defence.  Thus,  for 
example,  a  bona  fide  purchaser  for  a  valu- 
able consideration,  without  notice,  may  set 
up  that  defence  by  way  of  answer  instead  of 
plea,  and  shall  be  entitled  to  the  same  pro- 
tection, and  shall  not  be  compellable  to  make 
any  further  answer  or  discoveiy  of  his  title 
than  he  would  be  in  any  answer  in  support 
of  such  plea. 

40.  A  defendant  shall  not  be  bound  to  an- 
swer any  statement  or  charge  in  the  bill,  un- 
less specially  and  particularly  interrogated 
thereto ;  and  a  defendant  shall  not  be  bound 
to  answer  any  interrogatory  in  the  bill,  ex- 
cept those  interrogatories  which  such  de- 
fendant is  required  to  answer ;  and  where  a 
defendant  shall  answer  any  statement  or 
charge  in  the  bill,  to  which  he  is  not  inter- 
rogated, only  by  stating  his  ignorance  of  the 
matter  bo  stated  or  charged,  such  answer 
shall  be  deemed  impertinent. 

Decbmbbk  Term,  1850. 

Ordered,  That  the  fortieth  rule  heretofore 
adopted  and  promulgated  by  this  court  as 
one  of  the  rules  of  practice  in  suits  in  equity 
in  the  circuit  courts  be,  and  the  same  is 
hereby,  repealed  and  annulled.  And  it  shall 
not  hereafter  be  necessary  to  interrogate  a 
defendant  specially  and  particularly  upon 
any  statement  in  the  bill,  unless  the  com- 
plainant desires  to  do  so,  to  obtain  a  dis- 
covery. 

41.  The  interrogatories  contained  in  the 
interrogating  part  of  the  bill  shall  be  divided 
as  conveniently  as  may  be  from  each  other, 
and  numbered  consecutively  1,  2,  3,  &c.;  and 
the  interrogatories  which  each  defendant  is 
required  to  answer  shall  be  specified  in  a 
note  at  the  foot  of  the  bill,  in  the  form  or  to 
the  effect  following ;  that  is  to  say — "  The 
defendant  (A.  B.)  is  required  to  answer  the 
interrogatories  numbered  respectively  1,  2, 
3,  &c. ; "  and  the  office  copy  of  the  bill  taken 
by  each  defendant  shall  not  contain  any  in- 
terrogatories except  those  which  such  de- 
fendant is  so  required  to  answer,  unless  such 
defendant  shall  require  to  be  furnished  with 
a  copy  of  the  whole  bill. 

42.  The  note  at  the  foot  of  the  bill,  speci- 
fying the  interrogatories  which  each  defend 
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ant  is  required  to  answer,  shall  be  consid- 
ered and  treated  as  part  of  the  bill,  and  the 
addition  of  any  such  note  to  the  bill,  or  any 
alteration  in  or  addition  to  such  note  after 
the  bill  is  filed,  shall  be  considered  and 
treated  as  an  amendment  of  the  bill. 

43.  Instead  of  the  words  of  the  bill  now 
in  use,  preceding  the  interrogating  part 
thereof,  and  beginning  with  the  words  "  To 
the  end,  therefore,"  there  shall  hereafter  be 
used  words  in  the  form  or  to  the  efiect  fol- 
lowing :  "  To  the  end,  therefore,  that  the 
said  defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  here- 
by prayed,  and  may,  upon  their  several  and 
respective  corporal  oaths,  and  according  to 
the  best  and  utmost  of  their  several  and  re- 
spective knowledge,  remembrance,  informa- 
tion, and  belief,  full,  true,  direct,  and  per- 
fect answer  make  to  such  of  the  several  in- 
terrogatories hereinafter  numbered  and  set 
forth,  as  by  the  note  hereunder  written  they 
are  respectively  required  to  answer  j  that  is 
to  say — 

"  1.  Whether,  &c. 
"2.  "Whether,  &c." 

44.  A  defendant  shall  be  at  liberty,  by 
answer,  to  decline  answering  any  interroga- 
tory, or  part  of  an  interrogatory,  from  an- 
swering which  he  might  have  protected  him- 
self by  demurrer ;  and  he  shall  be  at  liberty 
so  to  decline,  notwithstanding  he  shall  an- 
swer other  parts  of  the  bill  from  which  he 
might  have  protected  himself  by  demurrer. 

45.  No  special  replication  to  any  answer 
shall  be  filed.  But  if  any  matter  alleged  in 
the  answer  shall  make  it  necessary  for  the 
plaintiff  to  amend  his  bill,  he  may  have 
leave  to  amend  the  same  with  or  without 
the  payment  of  costs,  as  the  court,  or  a 
judge  thereof,  may  in  his  discretion  direct. 

46.  In  every  case  where  an  amendment 
shall  bamade  after  answer  filed,  the  defend- 
ant shall  put  in  a  new  or  supplemental  an- 
swer, on  or  before  the  next  succeeding  rule 
day  after  that  on  which  the  amendment  or 
amended  bill  is  filed,  unless  the  time  is  en- 
larged or  otherwise  ordered  by  a  judge  of  the 
court ;  and  upon  his  default  the  like  pro- 
ceedings may  be  had  as  in  cases  of  an  omis- 
sion to  put  in  an  answer. 

Parties  to  Bills. 

47.  In  all  cases  where  it  shall  appear  to 


the  court  that  persons,  who  might  otherwise 
be  deemed  necessary  or  proper  parties  to  the 
suit,  cannot  be  made  parties  by  reason  of 
their  being  out  of  the  jurisdiction  of  the 
court,  or  incapable  otherwise  of  being  made 
parties,  or  because  their  joinder  would  oust 
the  jurisdiction  of  the  court  as  to  the  parties 
before  the  court,  the  court  may  in  their  dis- 
cretion proceed  in  the  cause  without  making 
such  persons  parties ;  and  in  such  cases  the 
decree  shall  be  without  prejudice  to  the 
rights  of  the  absent  parties. 

48.  Where  the  parties  on  either  side  are 
very  numerous,  and  cannot,  without  mani- 
fest inconvenience  and  oppressive  delays  in 
the  suit,  be  all  brought  before  it,  the  court 
in  its  discretion  may  dispense  with  making 
all  of  them  parties,  and  may  proceed  in  the 
suit,  having  sujBBicient  parties  before  it  to 
represent  all  the  adverse  interests  of  the 
plaintifis  and  the  defendants  in  the  suit 
properly  before  it.  But  in  such  cases  the 
decree  shall  be  without  prejudice  to  the 
rights  and  claims  of  all  the  absent  parties.   , 

49.  In  all  suits  concerning  real  estate 
which  is  vested  in  trustees  by  devise,  and 
such  trustees  are  competent  to  sell  and  give 
discharges  for  the  proceeds  of  the  sale,  and 
for  the  rents  and  profits  of  the  estate,  such 
trustees  shall  represent  the  persons  benefi- 
cially interested  in  the  estate,  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the  same 
manner  and  to  the  same  extent,  as  the  ex- 
ecutors or  administrators  in  suits  concerning 
personal  estate  represent  the  persons  bene- 
ficially interested  in  such  personal  estate; 
and  in  such  cases  it  shall  not  be  necessary 
to  make  the  persons  beneficially  interested 
in  such  real  estate,  or  rents  and  profits,  par- 
ties to  the  suit ;  but  the  court  may,  upon 
consideration  of  the  matter  on  the  hearing, 
if  it  shall  so  think  fit,  order  such  persons  to 
be  made  parties. 

50.  In  suits  to  execute  the  trusts  of  a 
will,  it  shall  not  be  necessary  to  make  the 
heirat  law  a  party  ;  but  the  plaintiff  shall 
be  at  liberty  to  make  the  heir-at-law  a  party 
where  he  desires  to  have  the  will  established 
against  him. 

51.  In  all  cases  in  which  the  plaintiff  has 
a  joint  and  several  demand  against  several 
persons,  either  as  principals  or  sureties,  it 
shall  not  be  necessary  to  bring  before  the 
court  as  parties  to  a  suit  concerning  such  de- 
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mand,  all  the  persons  liable  thereto ;  but 
the  plaintiff  maj'  proceed  against  one  or 
more  of  the  persons  severally  liable. 

52.  Where  the  defendant  shall,  by  his  an- 
swer, suggest  that  the  bill  is  defective  for 
want  of  parties,  the  plaintiff  shall  be  at  lib- 
erty, within  fourteen  days  after  answer  filed, 
to  set  down  the  cause  for  argument  upon 
that  objection  only ;  and  the  purpose  for 
which  the  same  is  so  set  down  shall  be  noti- 
fied by  an  entry,  to  be  made  in  the  clerk's 
order  book,  in  the  form  or  to  the  effect  fol- 
lowing, (that  is  to  say,)  "  Set  down  upon 
the  defendant's  objection  for  want  of  parties." 
And  where  the  plaintiff  shall  not  so  set  down 
his  cause,  but  shall  proceed  therewith  to  a 
hearing,  notwithstanding  an  objection  for 
want  of  parties  taken  by  the  answer,  he 
shall  not,  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be  allowed, 
be  entitled  as  of  course  to  an  order  for  lib- 
erty to  amend  his  bill  by  adding  parties. 
But  the  court,  if  it  thinks  fit,  shall  be  at 
liberty  to  dismiss  the  bill. 

53.  If  a  defendant  shall,  at  the  hearing  of 
a  cause,  object  that  a  suit  is  defective  for 
want  of  parties  not  having  by  plea  or  answer 
taken  the  objection,  and  therein  specified  by 
name  or  description  the  parties  to  whom  the 
objection  applies,  the  court  (if  it  shall  think 
fit)  shall  be  at  liberty  to  make  a  decree 
saving  the  rights  of  the  absent  parties. 

Nominal  Parties  to  Bills. 

54.  Where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against 
a  party  to  a  suit,  not  being  an  infant,  the 
party,  upon  service  of  the  subpoena  upon 
him,  need  not  appear  and  answer  the  bill, 
unless  the  plaintiff  specially  requires  him  so 
to  do  by  the  prayer  of  his  bill;  but  he  may 
appear  and  answer  at  his  option  ;  and  if  he 
does  not  appear  and  answer  he  shall  be 
bound  by  all  the  proceedings  in  the  cause. 
If  the  plaintiff  shall  require  him  to  appear 
and  answer,  he  shall  be  entitled  to  the  costs 
of  all  the  proceedings  against  him,  unless 
the  court  shall  otherwise  direct. 

55.  Whenever  an  injunction  is  asked  for 
by  the  bill  to  stay  proceedings  at  law,  if  the 
defendant  do  not  enter  his  appearance  and 
plead,  demur  or  answer  to  the  same  within 
the  time  prescribed  therefor  by  these  rules, 
the  plaintiff  shall  be  entitled,  as  of  course, 


upon  motion  without  notice,  to  such  injunc- 
tion. But  special  injunctions  shall  be  grant- 
able  only  upon  due  notice  to  the  other  party 
by  the  court  in  term,  or  by  a  judge  thereof 
in  vacation,  after  a  heanng,  which  may  be 
ex  parte,  if  the  adverse  party  does  not  ap- 
pear at  the  time  and  place  ordered.  In  every 
case  where  an  injunction,  either  the  com- 
mon injunction  or  a  special  injunction,  is 
awarded  in  vacation,  it  shall,  unless  previ- 
ously dissolved  by  the  judge  granting  the 
same,  continue  until  the  next  term  of  the 
court,  or  until  it  is  dissolved  by  some  other 
order  of  the  coiirt. 

Bills  of  revivor  and  supplemental  hills. 

56.  Whenever  a  suit  in  equity  shall  be- 
come abated  by  the  death  of  either  party,  or 
by  any  other  event,  the  same  may  be  re- 
vived by  a  bill  of  revivor,  or  a  bill  in  the 
nature  of  a  bill  of  revivor,  as  the  circum- 
stances of  the  case  may  require,  filed  by  the 
proper  parties  entitled  to  revive  the  same ; 
which  bill  may  be  filed  in  the  clerk's  oifice 
at  any  time;  and  upon  suggestion  of  the 
facts,  the  proper  process  of  subpoena  shall, 
as  of  course,  be  issued  by  the  clerk,  requir- 
ing the  proper  representatives  of  the  other 
party  to  appear  and  show  cause,  if  any  they 
have,  why  the  cause  should  not  be  revived. 
And  if  no  cause  shall  be  shown  at  the  next 
rule  day  which  shall  occur  after  fourteen 
days  from  the  time  of  the  service  of  the 
same  process,  the  suit  shall  stand  revived, 
as  of  course. 

57.  Whenever  any  suit  in  equity  shall  be- 
come defective  from  any  event  happening 
after  the  filing  of  the  bill,  (as,  for  example, 
by  change  of  interest  in  the  parties,)  or  for 
any  other  reason  a  supplemental  bill,  or  a 
bill  in  the  nature  of  a  supplemental  bill,  may 
be  necessary  to  be  filed  in  the  cause,  leave 
to  file  the  same  may  be  granted  by  any 
judge  of  the  court  on  any  rule  day,  upon 
proper  cause  shown,  and  due  notice  to  the 
other  party.  And  if  leave  is  granted  to  file 
such  supplemental  bill,  the  defendant  shall 
demur,  plead,  or  answer  thereto,  on  the  next 
succeeding  rule  day  after  the  supplemental 
bill  is  filed  in  the  clerk's  ofSce,  unless  some 
other  time  shall  be  assigned  by  a  judge  of 
the  court. 

58.  It  shall  not  be  necessary  in  any  bill 
or  revivor,  or  supplemental  bill,  to  set  forth 
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any  of  the  statements  in  the  original  suit, 
unless  the  special  circumstances  of  the  case 
may  require  it. 

Answers. 

59.  Every  defendant  may  swear  to  his  an- 
swer before  any  justice  or  judge  of  any 
court  of  the  United  States,  or  before  any 
commissioner  appointed  by  any  circuit  court 
to  take  testimony  or  depositions,  or  before 
any  master  in  chancery  appointed  by  any 
circuit  court,  or  before  any  judge  of  any 
court  of  the  state  or  territory. 

Amendment  of  Answers. 

60.  After  an  answer  is  put  in,  it  may  be 
amended  as  of  course,  in  any  matter  of  form 
or  by  filling  up  a  blank,  or  correcting  a  date, 
or  reference  to  a  document  or  other  small 
matter,  and  be  resworn,  at  any  time  before 
a  replication  is  put  in,  or  the  cause  is  set 
down  for  a  hearing  upon  bill  and  answer. 
But  after  replication,  or  such  setting  down 
for  a  hearing,  it  shall  not  be  amended  in  any 
material  matters,  as  by  adding  new  facts 
or  defences,  or  qualifying  or  altering  the 
original  statements,  except  by  special  leave 
of  the  court  or  of  a  judge  thereof,  upon  mo- 
tion and  cause  shown  after  due  notice  to 
the  adverse  party,  supported,  if  required,  by 
affidavit.  And  in  every  case  where  leave  is 
so  granted,  the  court  or  the  judge  granting 
the  same  may,  in  his  discretion,  require  that 
the  same  be  separately  engrossed  and  added 
as  a  distinct  amendment  to  the  original  an- 
swer, so  as  to  be  distinguishable  therefrom. 

Exceptions  to  Aitswers. 

61.  After  an  answer  is  filed  on  any  rule 
day,  the  plaintiff  shall  be  allowed  until  the 
next  succeeding  rule  day  to  file  in  the  clerk's 
office  exceptions  thereto  for  insufficiency,  and 
no  longer,  unless  a  longer  time  shall  be  al- 
lowed for  the  purpose,  upon  cause  shown  to 
the  court  or  a  judge  thereof;  and  if  no  ex- 
ception shall  be  filed  thereto  within  that 
period,  the  answer  shall  be  deemed  and 
taken  to  be  sufficient, 

62.  When  the  same  solicitor  is  employed 
for  two  or  more  defendants,  and  separate 
answers  shall  be  filed,  or  other  proceedings 
had  by  two  or  more  of  the  defendants  sepa- 
rately costs  shall  not  be  allowed  for  such  sepa- 
rate answers  or  other  proceedings,  imless  a 
master,  upon  reference  to  him,  shall  certify 


that  such  separate  answers  and  other  pro- 
ceedings were  necessary  or  proper,  and 
ought  not  to  have  been  joined  together. 

63.  Where  exceptions  shall  be  filed  to  the 
answer  for  insufficiency  within  the  period 
prescribed  by  these  rules,  if  the  defendant 
shall  not  submit  to  the  same  and  file  an 
amended  answer  on  the  next  succeeding  rule 
day,  the  plaintift'  shall  forthwith  set  them 
down  for  a  hearing  on  the  next  succeeding 
rule  day  thereafter  before  a  judge  of  the 
court,  and  shall  enter,  as  of  course,  in  the 
order-book,  an  order  for  that  purpose.  And 
if  he  shall  not  so  set  down  the  same  for  a 
hearing,  the  exceptions  shall  be  deemed 
abandoned,  and  the  answer  shall  be  deemed 
sufficient :  provided,  however,  that  the  court 
or  any  judge  thereof,  may,  for  good  cause 
shown,  enlarge  the  time  for  filing  exceptions, 
or  for  answering  the  same  in  his  discretion, 
upon  such  terms  as  he  may  deem  reasonable. 

64.  If,  at  the  hearing,  the  exceptions  shall 
be  allowed,  the  defendant  shall  be  bound  to 
put  in  a  full  and  complete  answer  thereto 
on  the  next  succeeding  lule  day ;  otherwise 
the  plaintiff  shall,  as  of  course,  be  entitled 
to  take  the  bill,  so  far  as  the  matter  of  such 
exceptions  is  concerned,  as  confessed,  or,  at 
his  election,  he  may  have  a  writ  of  attach- 
ment to  compel  the  defendant  to  make  a 
better  answer  to  the  matter  of  the  excep- 
tions ;  and  the  defendant,  when  he  is  in  cus- 
tody upon  such  writ,  shall  not  be  discharged 
therefrom  but  by  an  order  of  the  court,  or 
of  a  judge  thereof,  upon  his  putting  in  such 
answer  and  complying  with  such  terms  as 
the  court  or  judge  may  direct. 

65.  If,  upon  argument,  the  plaintiff's  ex- 
ceptions to  the  answer  shall  be  overruled, 
or  the  answer  shall  be  adjudged  insufficient, 
the  prevailing  party  shall  be  entitled  to  all 
the  costs  occasioned  thereby,  unless  other- 
wise directed  by  the  court,  or  the  judge 
thereof,  at  the  hearing  upon  the  exceptions. 

BepUcation  and  issue. 

66.  Whenever  the  answer  of  the  defend- 
ant shall  not  be  excepted  to,  or  shall  be  ad- 
judged or  deemed  sufficient,  the  plaintiff 
shall  file  the  general  replication  thereto  on  or' 
before  the  next  succeeding  rule  day  there- 
after ;  and  in  all  cases  where  the  general 
replication  is  filed,  the  cause  shall  be  deemed 
to  all  intents  and  purposes  at  issue,  without 
any  rejoinder  or  other  pleading  on  eithw 
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side.  If  the  plaintiff  shall  omit  or  refuse  to 
file  such  replication  within  the  prescribed 
period,  the  defendant  shall  be  entitled  to  an 
order,  as  of  course,  for  a  dismissal  of  the 
suit ;  and  the  suit  shall  thereupon  stand  dis- 
missed, unless  the  court,  or  a  judge  thereof, 
shall,  upon  motion  for  cause  shown,  allow  a 
replication  to  be  filed  nunc  pro  tunc,  the 
plaintiff  submitting  to  speed  the  cause,  and 
to  such  other  terms  as  may  be  directed. 

Testimony — how  taken. 

67.  After  the  cause  is  at  issue,  commissions 
to  take  testimony  may  be  taken  out  in  va- 
cation as  well  as  in  term,  jointly  by  both 
parties,  or  severally  by  either  party,  upon 
uiterrogatories  filed  by  the  party  taking  out 
the  same  in  the  clerk's  office,  ten  days'  no- 
tice thereof  being  given  to  the  adverse  party 
to  file  cross-interrogatories  before  the  issu- 
ing of  the  commission  ;  and  if  no  cross-in- 
terrogatories are  filed  at  the  expiration  of 
the  time,  the  commission  may  issue  ex  parte. 
In  all  cases  the  commissioner  or  commis- 
sioners shall  be  named  bj'  the  court,  or  by  a 
judge  thereof.  If  the  parties  shall  so  agree, 
the  testimony  may  be  taken  upon  oral  inter- 
rogatories by  the  parties  or  their  agents, 
without  filing  any  written  interrogatories. 

December  Teem,  1854. 

Ordered,  That  the  sixty-seventh  rule  gov- 
erning equity  practice  be  so  amended  as  to 
allow  the  presiding  judge  of  any  court  exer- 
cising jurisdiction,  either  in  teim  time  or  va- 
cation, to  vest  in  the  clerk  of  said  court 
general  power  to  name  commissioners  to  take 
testimony  in  like  manner  that  the  court  or 
judge  thereof  can  now  do  by  the  said  sixty- 
seventh  rule. 

December  Term,  1861. 

Ordered,  That  the  last  paragraph  in  the 
sixty-seventh  rule  in  equity  be  repealed,  and 
the  rule  be  amended  as  follows  :  Either 
party  may  give  notice  to  the  other  that  he 
desires  the  evidence  to  be  adduced  in  the 
cause  to  be  taken  orally,  and  thereupon  all 
the  witnesses  to  be  examined  shall  be  ex- 
amined before  one  of  the  examiners  of  the 
court,  or  before  an  examiner  to  be  specially 
appointed  by  the  court,  the  examiner  to  be 
furnished  with  a  copy  of  the  bill  and  answer, 


if  any ;  and  such  examination  shall  take 
place  in  the  presence  of  the  parties  or  their 
agents,  by  their  counsel  or  solicitors, 
and  the  witnesses  shall  be  subject  to  cross- 
examination  and  re-examination,  and  which 
shall  be  conducted  as  near  as  may  be  in  the 
mode  now  used  in  common  law  courts. 
The  depositions  taken  upon  such  oral  ex- 
amination shall  be  taken  down  in  writing  by 
the  examiner  in  the  form  of  narrative,  unless 
he  determines  the  examination  shall  be  by 
question  and  answer,  in  special  instances  ; 
and,  when  completed,  shall  be  read  over  to 
the  witness  and  signed  by  him,  in  the  pre- 
sence of  the  parties  or  counsel,  or  such  of 
them  as  may  attend ;  provided,  if  the  wit- 
ness shall  refuse  to  sign  the  said  deposition, 
then  the  examiner  shall  sign  the  same  ;  and 
the  examiner  may,  upon  all  examinations, 
state  any  special  matters  to  the  court  as  he 
shall  think  fit ;  and  any  question  or  ques- 
tions which  may  be  objected  to  shall  be 
noted  by  the  examiner  upon  the  deposition, 
but  he  shall  not  have  power  to  decide  on  the 
competency,  materiality,  or  relevancy  of  the 
questions  ;  and  the  court  shall  have  power 
to  deal  with  the  costs  of  incompetent,  im- 
material, or  irrelevant  depositions,  or  parts 
of  them,  as  may  be  just. 

The  compulsory  attendance  of  witnesses. 

In  case  of  refusal  of  witnesses  to  attend, 
or  to  answer  any  question  put  by  the  exam- 
iner, or  by  counsel  or  solicitor,  the  same 
practice  shall  be  adopted  as  is  now  practiced 
with  respect  to  witnesses  to  be  produced  on 
examination  before  an  examiner  of  said  court, 
on  written  interrogatories. 

Notice  shall  be  given  by  the  respective 
counsel  or  solicitors,  to  the  opposite  counsel 
or  solicitors  or  parties,  of  the  time  and  place 
of  the  examination,  for  such  reasonable  time 
as  the  examiner  may  fix  by  order  in  each 
cause. 

When  the  ex.amination  "of  witnesses  be- 
fore the  examiner  is  concluded,  the  original 
deposition,  authenticated  by  the  signature  of 
the  examiner,  shall  be  transmitted  by  him 
to  the  clerk  of  the  court,  to  be  there  filed  of 
record  in  the  same  mode  as  prescribed  in  the 
thirtieth  section  of  act  of  congress,  Septem- 
ber 24,  1789. 

Testimony  may  be  taken  on  commission 
in  the  usual  way,  by  written  interrogatories 
and  cross-interrogatories,  on  motion  to  the 
court  in  term  time,  or  to  a  judge  in  vacation, 


1024 


APPENDIX. 


for  special  reasons  satisfactory  to  the  court 
or  judge. 

Dbcbmbbr  Tekm,  1869. 
Amendment  to  &Jth  Rule. 
Where  the  evidence  to  be  adduced  in  a 
cause  is  to  be  taken  orally,  as  provided  in 
the  order  passed  at  the  December  term, 
1861,  amending  the  67th  general  rule,  the 
court  may,  on  motion  of  either  party,  assign 
a  time  within  which  the  complainant  shall 
take  his  evidence  in  support  of  the  bill,  and  a 
time  thereafter  within  which  the  defendant 
shall  take  his  evidence  in  defense,  and  a  time 
thereafter  within  which  the  complainant 
shall  take  his  evidence  in  reply;  and  no 
further  evidence  shall  be  taken  in  the  cause 
unless  by  agreement  of  the  parties,  or  by 
leave  of  court  first  obtained  on  motion 
for  cause  shown. 

68.  Testimony  may  also  be  taken  in  the 
cause,  after  it  is  at  issue,  by  deposition,  ac- 
cording to  the  acts  of  congress.  But  in 
such  case,  if  no  notice  is  given  to  the  adverse 
party  of  the  time  and  place  of  taking  the  de- 
position, he  shall,  upon  motion  and  affidavit 
of  the  fact,  be  entitled  to  a  cross-examina- 
tion of  the  witness,  either  under  a  commis- 
sion or  by  a  new  deposition  taken  under  the 
acts  of  congress,  if  a  court  or  a  judge  there- 
of shall,  under  all  the  circumstances,  deem 
it  reasonable. 

69.  Three  months,  and  no  more,  shall  be 
allowed  for  the  taking  of  testimony  after  the 
cause  is  at  issue,  unless  the  court  or  judge 
thereof  shall,  upon  special  cause  shown  by 
either  party,  enlarge  the  time ;  and  no 
testimony  taken  after  such  period  shall  be 
allowed  to  be  read  in  evidence  at  the  hear- 
ing. Immediately  upon  the  return  of  the 
commissions  and  depositions  containing  the 
testimony  into  the  clerk's  ofHce,  publication 
thereof  may  be  ordered  in  the  clerk's  ofBce, 
by  any  judge  of  the  court,  upon  due  notice 
to  the  parties,  or  it  may  be  enlarged,  as  he 
may  deem  reasonable  under  all  the  circum- 
stances ;  but,  by  consent  of  the  parties, 
publication  of  the  testimony  may  at  any 
time  pass  in  the  clerk's  ofBce,  such  consent 
being  in  writing,  and  a  copy  thereof  entered 
in  the  order  books,  or  indorsed  upon  the 
deposition  or  testimony. 

Testimony  die  bene  esse. 

70.  After  any  bill  filed,  and  before  the 


defendant  hath  answered  the  same,  upon 
affidavit  made  that  any  of  the  plaintilf's 
witnesses  are  aged  and  infirm,  or  going  out 
of  the  country,  or  that  any  one  of  them  is  a 
single  witness  to  a  material  fact,  the  clerk 
of  the  court  shall,  as  of  course,  upon  the 
application  of  the  plaintiff,  issue  a  commis- 
sion to  such  commissioner  or  commissioners 
as  a  judge  of  a  court  may  direct,  to  take 
the  examination  of  such  witness  or  witnesses 
de  bene  esse,  upon  giving  due  notice  to  the' 
adverse  party  of  the  time  and  place  of  taking 
his  testimony. 

Foi-m  of  the  Last  Interrogatory. 

71.  The  last  interrogatory  in  the  written 
interrogatories  to  take  testimony  now  com- 
monly in  use  shall  in  the  future  be  altered, 
and  stated  in  substance  thus :  "  Do  you 
know,  or  can  you  set  forth,  any  other  mat- 
ter or  thing  which  may  be  a  benefit  or  ad- 
vantage to  the  parties  at  issue  in  this  cause, 
or  either  of  them,  or  that  may  be  material 
to  the  subject  of  this  your  examination,  or 
the  matters  in  question  in  this  cause  ?  If 
yea,  set  forth  the  same  fully  and  at  large  in 
your  answer. 

Cross  Bill. 

72.  Where  a  defendant  in  equity  files  a 
cross  bill  for  discovery  only  against  the 
plaintiff  in  the  original  bill,  the  defendant  to 
the  original  bill  shall  first  answer  thereto 
before  the  original  plaintiff  shall  be  compel- 
lable to  answer  the  cross  bill.  The  answer 
of  the  original  plaintiff  to  such  cross  bill 
may  be  read  and  used  by  the  party  filing  the 
cross  bill  at  the  hearing,  in  the  same  manner 
and  under  the  same  restriqtions  as  the 
answer  praying  relief  may  now  be  read  and 
used. 

Beference  to  and  Proceedings  before  Masters. 

73.  Every  decree  for  an  account  of  the  per- 
sonal estate  of  a  testator  or  intestate  shall 
contain  a  direction  to  the  master,  to  whom 
it  is  referred  to  take  the  same,  to  inquire 
and  state  to  the  court  what  parts,  if  any,  of 
such  personal  estate  are  outstanding  or  un- 
disposed of,  unless  the  court  shall  otherwise 
direct. 

74.  Whenever  any  reference  of  any  mat- 
ter is  made  to  a  master  to  examine  and  re- 
port thereon,  the  party  at  whose  instance  or 
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for  whose  benefit  the  reference  is  made  shall 
cause  the  same  to  be  presented  to  the  master 
for  a  hearing  on  or  before  the  next  rule  day 
succeeding  the  time  when  the  reference  was 
made ;  if  he  shall  omit  to  do  so,  the  adyerse 
party  shall  be  at  liberty  forthwith  to  cause 
proceedings  to  be  had  before  the  master,  at 
the  costs  of  the  party  procuring  the  refer- 
ence. 

75.  Upon  every  such  reference  it  shall  be 
the  duty  of  the  master,  as  soonas  he  reason- 
ably can  after  the  same  is  brought  before 
him,  to  assign  a  time  and  place  for  proceedr 
ings  in  the  same,  and  to  give  due  notice 
thereof  to  each  of  the  parties,  or  their  solici- 
tors ;  and  if  either  party  shall  fail  to  appear 
at  the  time  and  place  appointed,  the  master 
shall  be  at  liberty  to  proceed  ex  parte,  or,  in 
his  discretion,  to  adjourn  the  examination 
and  proceedings  to  a  future  day,  giving  no- 
tice to  the  absent  party  or  his  solicitor  of 
such  adjournment ;  and  it  shall  be  the  duty 
of  the  master  to  proceed  with  all  reasonable 
diligence  in  every  such  reference,  and  with 
the  least  practicable  delay,  and  either  party 
shall  be  at  liberty  to  apply  to  the  court,  or  a 
judge  thereof,  for  an  order  to  the  master  to 
speed  the  proceedings,  and  to  make  his  re- 
port, and  to  certify  to  the  court  or  judge  the 
reasons  for  any  delay. 

76.  In  the  reports  made  by  the  master  to 
the  court  no  part  of  any  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer 
brought  in  or  used  before  them  shall  be 
stated  or  recited.  But  such  state  of  facts, 
charge,  affidavit,  deposition,  examination,  or 
answer  shall  be  identified,  specified,  and  re- 
ferred to,  so  as  to  inform  the  court  what 
state  of  facts,  charge,  affidavit,  deposition, 
examination,  or  answer  were  so  brought  in 
or  used. 

77.  The  master  shall  regulate  all  the  pro- 
ceedings in  every  hearing  before  him,  upon 
every  such  reference ;  and  he  shall  have  full 
authority  to  examine  the  parties  in  the  cause, 
upon  oath,  touching  all  matters  contained  in 
the  reference ;  and  also  to  require  the  pro- 
duction of  all  books,  papers,  writings, 
vouchers,  and  other  documents  applicable 
thereto ;  and  also  to  examine  on  oath,  viva 
voce,  all  witnesses  produced  by  the  parties 
before  him,  and  to  order  the  examination  of 
other  witnesses  to  be  taken,  under  a  com- 
mission to  be  issued  upon  his  certificate 
from  the  clerk's  office,  or  by  deposition,  ae- 
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cording  to  the  acts  of  congress,  or  otherwise, 
as  hereinafter  provided ;  and  also  to  direct 
the  mode  in  which  the  matters  requiring 
evidence  shall  be  proved  before  him ;  and 
generally  to  do  all  other  acts,  and  direct  all 
other  inquiries  and  proceedings  in  the  mat- 
ters before  him,  which  he  may  deem  neces- 
sary and  proper  to  the  justice  and  merits 
thereof  and  the  rights  of  the  parties. 

78.  Witnesses  who  live  within  the  district 
may,  upon  due  notice  to  the  opposite  party, 
be  summoned  to  appear  before  the  commis- 
sioner appointed  to  take  testimony,  or  before 
a  master  or  examiner  appointed  in  any  cause, 
by  subpoena  in  the  usual  form,  which  may 
be  issued  by  the  clerk  in  blank,  and  filled 
up  by  the  party  praying  the  same,  or  by  the 
commissioner,  master,  or  examiner,  requir- 
ing the  attendance  of  the  witnesses  at  the 
time  and  place  specified,  who  shall  be  al^ 
lowed  for  attendance  the  same  compensation 
as  for  attendance  in  court ;  and  if  any  wit- 
ness shall  refuse  to  appear,  or  to  give  e-vi- 
dence,  it  shall  be  deemed  a  contempt  of  the 
court,  which  being  cei-tified  to  the  clerk's 
office  by  the  commissioner,  master,  or  ex- 
aminei',  an  attachment  may  issue  thereupon 
by  order  of  the  court  or  of  any  judge  there- 
of, in  the  same  manner  as  if  the  contempt 
were  for  not  attending,  oi:  for  refusing  to 
give  testimony  in  the  court.  But  nothiiig 
herein  contained  shall  prevent  the  examina- 
tion of  witnesses  viva  voce  when  produced  in 
open  court,  if  the  court  shall,  in  its  discre- 
tion deem  it  advisable. 

79.  All  parties  accounting  before  a  master 
shall  bring  in  their  respective  accounts  in 
the  form  of  debtor  and  creditor ;  and  any  of 
the  other  parties  who  shall  not  be  satisfied 
with  the  accounts  so  brought  in  shall  be  at 
liberty  to  examine  the  accounting  party  viva 
voce,  or  upon  interrogatories  in  the  master's 
office,  or  by  deposition,  as  the  master  shall 
direct. 

80.  All  affidavits,  depositions,  and  docu- 
ments which  have  been  previously  made, 
read,  or  used  in  the  court,  upon  any  pro- 
ceeding in  any  cause  or  matter,  maybe  used 
before  the  master 

81.  The  master  shall  be  at  liberty  to  ex- 
amine any  creditor  or  other  person  coming 
in  to  claim  before  him,  either  upon  written 
interrogatories  or  viva  voce,  or  in  both  modes, 
as  the  nature  of  the  case  may  appear  to  him 
to  require.     The  evidence  upon  such  exami- 
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nations  shall  be  taken  down  by  the  master, 
or  by  some  other  person  by  his  order  and  in 
his  presence,  if  either  party  requires  it,  in  or- 
der that  the  same  may  be  used  by  the  court, 
if  necessary. 

82.  The  circuit  courts  may  appoint  stand- 
ing masters  in  chancery  in  their  respective 
districts,  both  the  judges  concurring  in  the 
appointment;  and  they  may  also  appoint  a 
master  ^ro  ftac  vice  in  any  particular  case. 
The  compensation  to  be  allowed  to  every 
master  in  chancery  for  his  services  in  any 
particular  case  shall  be  fixed  by  the  circuit 
court  in  its  discretion,  having  regard  to  all 
the  circumstances  thereof,  and  the  compen- 
sation shall  be  charged  upon  and  borne  by 
such  of  the  parties  in  the  cause  as  the  court 
shall  direct.  The  master  shall  not  retain 
his  rep'irt  as  security  for  his  compensation ; 
but  when  the  compensation  is  allowed  by 
the  court,  he  shall  be  entitled  to  an  attach- 
ment for  the  amount  against  the  party  who 
is  ordered  to  pay  the  same,  if,  upon  notice 
thereof,  he  does  not  pay  it  'within  the  time 
prescribed  by  the  court. 

Exceptions  to  Report  of  Master. 

83.  The  master,  as  soon  as  his  report  is 
ready,  shall  return  the  same  into  the  clerk's 
office,  and  the  day  of  the  return  shall  be  en- 
tered by  the  clerk  in  the  order  book.  The 
parties  shall  have  one  mohth  from  the  time 
of  filing  the  report  to  file  exceptions  thereto  ; 
and  if  no  exceptions  are  within  that  period 
filed  by  either  party,  the  report  shall  stand 
confirmed  on  the  next  rule  day  after  the 
month  is  expired.  If  exceptions  are  filed, 
they  shall  stand  for  hearing  before  the  court, 
if  the  court  is  then  in  session ;  or,  if  not, 
then  at  the  next  sitting  of  the  court  'which 
shall  be  held  thereafter  by  adjournment  or 
otherwise. 

84.  And  in  order  to  prevent  exceptions  to 
reports  from  being  filed  for  frivolous  causes, 
or  for  mere  delay,  the  party  'whose  excep- 
tions are  overruled  shall,  for  every  exception 
overruled,  pay  costs  to  the  other  party,  and 
for  every  exception  allowed  shall  be  entitled 
to  costs — the  costs  to  be  fixed  in  each  case 
by  the  court,  by  a  standing  rule  of  the  cir- 
cuit court. 

Decrees. 

85.  Clerical  mistakes  in  decrees,  or  decre- 


tal orders,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any  time 
before  an  actual  enrollment  thereof,  be  cor- 
rected by  order  of  the  court  or  a  judge  there- 
of, upon  petition,  without  the  form  or  ex- 
pense of  a  hearing. 

86.  In  drawing  up  decrees  and  orders, 
neither  the  bill,  nor  answer,  nor  other  plead- 
ings, nor  any  part  thereof,  nor  the  report  of 
any  master,  nor  any  other  prior  proceeding, 
shall  be  recited  or  stated  in  the  decree  or 
order  ;  but  the  decree  or  order  shall  begin, 
in  substance  as  follows  :  "  This  cause  came 
on  to  be  heard  (or  to  be  further  lieard  as  the 
case  may  be)  at  this  terra,  and  was  argued 
by  counsel ;  and  thereupon,  upon  considera- 
tion thereof,  it  was  ordered,  adjudged,  and 
decreed  as  follows,  viz :"  [Here  insert  the 
decree  or  order.] 

Guardians  and  Proehein  Amis. 

87.  Guardians  ad  litem  to  defend  a  suit 
may  be  appointed  by  the  court,  or  by  any 
judge  thereof,  for  infants  or  other  persons 
who  are  under  guardianship,  or  otherwise 
incapable  to  sue  tor  themselves.  All  infants 
and  other  persons  so  incapable  may  sue  by 
their  guardians,  if  any,  or  by  their  proehein 
ami;  subject,  however,  to  such  orders  as 
the  court  may  direct  for  the  protection  of  in- 
fants and  other  persons. 

88.  Every  petition  for  a  rehearing  shall 
contain  the  special  matter  or  cause  on  which 
such  rehearing  is  applied  for,  shall  be  signed 
by  counsel,  and  the  facts  therein  stated,  if 
not  apparent  on  the  record,  shall  be  verified 
by  the  oath  of  the  party,  or  by  some  other 
peison.  No  rehearing  shall  be  gi'anted  after 
the  term  at  which  the  final  decree  of  the 
court  shall  have  been  entered  and  recorded, 
if  an  appeal  lies  to  the  supreme  court.  But 
if  no  appeal  lies,  the  petition  may  be  admit- 
ted at  any  time  before  the  end  of  the  next 
terra  of  the  court  in  the  discretion  of  the 
court. 

89.  The  circuit  courts  (both  judges  con- 
curring therein)  may  make  any  other  and 
further  rules  and  regulations  for  the  practice, 
proceedings,  and  process,  mesne  and  final, 
in  their  respective  districts,  not  inconsistent 
with  the  rules  hereby  prescribed  in  their  dis- 
cretion, and  from  time  to  time  alter  and 
amend  the  same. 

90.  In  all  cases  where  the  rules  prescribed 
by  this  court  or  by  the  circuit  court  do  not 
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apply,  the  practice  of  the  circuit  court  shall 
be  regulated  by  the  present  practice  of  the 
high  court  of  chancery  in  England,  so  far 
as  the  same  may  reasonably  be  applied  con- 
sistently with  the  local  circumstances  and 
local  convenience  of  the  district  where  the 
court  is  held,  not  as  positive  rules,  but  as 
furnishing  just  analogies  to  regulate  the 
practice. 

91.  Whenever,  under  these  rules,  an  oath 
is  or  may  be  required  to  be  taken,  the  party 
may,  if  conscientiously  scrupulous  of  taking 
an  oath,  in  lieu  thereof,  make  solemn  afBrma- 
tion  to  the  truth  of  the  facts  stated  by  him. 


Decembek  Term,  1863. 

92.  Ordered,  That  in  suits  in  equity  for 
the  foreclosure  of  mortgages  in  the  circuit 
courts  of  the  United  States,  or  in  any  court 
of  the  territories  having  jurisdiction  of  the 
same,  a  decree  may  be  rendered  for  any  bal- 
ance that  may  be  found  due  to  the  complain- 
ant over  and  above  the  proceeds  of  the  sale 
or  sales,  and  execution  may  issue  for  the 
collection  of  the  same,  as  is  provided  in  the 
8th  rule  of  this  court  regulating  the  equity 
practice,  where  the  decree  is  solely  for  the 
payment  of  money. 


RULES   OF  PRACTICE 

FOB 

COURTS  or  THE  UIITED  STATES 


ADMIKALTY  AND  MARITIME    JUEISDICTION,  ON    THE  INSTANCE    SIDE  OF  THE 

COURT,  IN  PURSUANCE  OF  THE  ACT    OF  THE  TWENTY-SECOND 

OF  AUGUST,   1844,  CHAP.   188. 


1.  No  mesne  process  shall  issue  from  the 
district  courts  in  any  civil  cause  of  admi- 
ralty and  maritime  jurisdiction  until  the 
libel,  or  libel  of  information,  shall  be  filed 
in  the  clerk's  oflSce  from  which  such  process 
is  to  issue.  All  process  shall  be  served  by 
the  marshal,  or  by  his  deputy,  or,  where  he 
or  they  are  interested,  by  some  discreet  and 
disinterested  person  appointed  by  the  court. 

2.  In  suits  in  personam  the  mesne  process 
may  be  by  a  simple  warrant  of  arrest  of  the 
person  of  the  defendant  in  the  nature  of  a 
capias,  or  by  a  warrant  of  arrest  of  the  per- 
son of  the  defendant,  with  a  clause  therein 
that  if  he  cannot  be  found,  to  attach  his 
goods  and  chattels  to  the  amount  sued  for ; 
or  if  such  property  cannot  be  found,  to  at- 
tach his  credits  and  effects  to  the  amount 
sued  for  in  the  hands  of  the  garnishees 
named  therein ;  or  by  a  simple  monition,  in 
the  nature  of  a  summons  to  appear  and  an- 
swer to  the  suit,  as  the  libellant  shall,  in 
his  libel  or  information  pray  for  or  elect. 


3.  In  all  suits  im,  personam  where  a  sim- 
ple warrant  of  arrest  issues  and  is  executed, 
the  marshal  may  take  bail,  with  sufficient 
sureties,  from  the  party  arrested,  by  bond 
or  stipulation,  upon  condition  that  he  will 
appear  in  the  suit  and  abide  by  all  orders 
of  the  court,  interlocutory  or  final,  in  the 
cause,  and  pay  the  money  awarded  by  the 
final  decree  rendered  therein  in  the  court  to 
which  the  process  is  returnable,  or  in  any 
appellate  court.  And  upon  such  bond  or 
stipulation  summary  process  of  execution 
may  and  shall  be  issued  against  the  princi- 
pal and  sureties  by  the  court  to  which  such 
process  is  returnable,  to  enforce  the  final 
decree  so  rendered,  or  upon  appeal  by  the 
appellate  court. 

4.  In  all  suits  in  personam  where  goods 
and  chattels,  or  credits  and  effects  are  at- 
tached under  such  warrant  authorizing  the 
same,  the  attachment  may  be  dissolved  by 
order  of  the  court  to  which  the  same  war- 
rant   is    returnable    upon    the    defendant, 
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whose  property  is  so  attached,  giving  a  hond 
or  stipulation,  with  sufficient  sureties,  to 
abide  by  all  orders,  interlocutory  or  final,  of 
the  court,  and  pay  amount  awarded  by  the 
final  decree  rendered  in  the  court  to  which 
the  process  is  returnable,  or  in  any  appellate 
court;  and  upon  such  bond  or  stipulation 
summary  process  of  execution  shall  and 
may  be  issued  against  the  principal  and 
sureties  by  the  court  to  which  such  warrant 
is  returnable,  to  enforce  the  final  decree  so 
rendered,  or  upon  appeal  by  the  appellate 
court. 

5.  Bonds  or  stipulations  in  admiralty 
suits,  may  be  given  and  taken  in  open  court, 
or  at  chambers,  or  before  any  commissioner 
of  the  court  who  is  authorized  by  the  court 
to  take  affidavits  of  bail  and  depositions  in 
cases  pending  before  the  court. 

6.  In  all  suits  in  personam,  where  bail  is 
taken  the  court  may,  upon  motion,  for  due 
cause  shown,  reduce  the  amount  of  the  sum 
contained  in  the  bond  or  stipulation  there- 
for ;  and  in  all  cases  where  a  bond  or  stipu- 
lation is  taken  as  bail,  or  upon  dissolving  an 
attachment  of  property,  as  aforesaid,  if 
either  of  lihe  sureties  shall  become  insolvent 
pending  the  suit,  new  sureties  may  be  re- 
quired by  the  order  of  the  court  to  be 
given,  upon  motion  and  due  proof  thereof. 

7.  In  suits  in  personam  no  warrant  of  ar- 
rest, either  of  the  person  or  property  pf  the 
defendant,  shall  issue  for  a  sum  exceeding  five 
hundred  dollars,  unless  by  the  special  order 
of  the  court  upon  affidavit  or  other  proper 
proof  showing  the  propriety  thereof. 

8.  In  all  suits  in  rem  against  a  ship,  her 
tackle,  sails,  apparel,  furniture,  boats  or 
other  appurtenances,  if  such  tackle,  sails, 
apparel,  furniture,  boats  or  other  ap- 
purtenances are  in  the  possession  or 
custody  of  any  third  person,  the  court  may, 
after  a  due  monition  to  such  third  person, 
and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award 
and  decree  that  the  same  be  delivered  into 
the  custody  of  the  marshal  or  other  proper 
officer,  if  upon  the  hearing,  the  same  is  I'e- 
quired  by  law  and  justice. 

9.  In  all  cases  of  seizure,  and  in  other  suits 
and  proceedings  in  rem  the  process,  unless 
otherwise  provided  for  by  statute,  shall  be 
by  a  warrant  of  arrest  of  the  ship,  goods,  or 
other  thing  to  be  arrested ;  and  the  marshal 
shall  thereupon  arrest  and  take  the  ship, 


goods  or  other  thing  into  his  possession  for 
safe  custody,  and  shall  cause  public  notice 
thereof  and  of  the  time  assigned  for  the  return 
of  such  process  and  the  hearing  of  the  cause, 
to  be  given  in  such  newspaper  within  the 
district  as  the  district  court  shall  order; 
and  if  there  is  no  newspaper  published 
therein,  then  in  such  other  public  places  iiv 
the  district  as  the  court  shall  direct. 

10.  In  all  cases  where  any  goods  or  othei 
things  are  arrested,  if  the  same  are  perisha- 
ble, or  are  liable  to  deterioration,  decay  oi 
injury  by  being  detained  in  custody  pending 
the  suit,  the  court  may,  upon  the  applica^ 
tion  of  either  party,  in  its  discretion,  order 
the  same  or  so  much  thereof  to  be  sold  as 
shall  be  perishable  or  liable  to  depreciation, 
decay  or  injury;  and  the  proceeds,  or  so 
much  thereof  as  Shall  be  a  full  security  to 
satisfy  in  decree,  to  be  brought  into  court 
to'abide  the  event  of  the  suit;  or  the  court 
may,  upon  the  application  of  the  claimant, 
order  a  delivery  thereof  to  him,  upon  a  due 
appraisement  to  be  had  under  its  direction, 
either  upon  the  claimant's  depositing  in 
court  so  much  money  as  the  court  shall  or- 
der, or  upon  his  giving  a  stipulation,  with 
sureties  in  such  sum  as  the  court  shall 
direct,  to  abide  by  and  pay  the  money 
awarded  by  the  final  decree  rendered  by  the 
court  or  the  appellate  court,  if  any  appeal 
intervenes,  as  the  one  or  the  other  course 
shall  be  ordered  by  the  court. 

11.  In  like  manner,  where  any  ship  shall 
be  arrested,  the  same  may,  upon  the  appli- 
cation of  the  claimant  be  delivered  to  him, 
upon  a  due  appraisement  to  be  had,  under 
the  direction  of  the  court,  upon  the  claim- 
ant's depositing  in  court  so  much  money  as 
the  court  shall  order,  or  upon  his  giving  a 
stipulation,  with  sureties  as  aforesaid ;  and 
if  the  claimant  shall  decline  any  such  appli- 
cation, then  the  court  may,  in  its  discretion, 
upon  the  application  of  either  party,  upon 
due  cause  shown,  order  a  sale  of  such  ship, 
and  the  proceeds  thereof  to  be  brought  into 
court,  or  otherwise  disposed  of,  as  it  may 
deem  most  for  the  benefit  of  all  concerned. 

12.  In  all  suits  by  material  men  for  sup- 
plies or  repairs,  or  other  necessaries,  for  a 
foreign  ship,  or  for  a  ship  in  a  foreign  port, 
the  libellant  may  proceed  against  the  ship 
and  freight  in  rem,  or  against  the  master  or 
owner  alone  in  personam.  And  the  like 
proceeding  in  personam  but  not  in  rem  shall 
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apply  to  cases  of   domestic  ships,  for  sup- 
plies, repairs,  or  other  necessaries. 

13.  In  all  suits  for  mariner's  wages  the 
libellant  may  proceed  against  the  ship, 
freight,  and  master,  or  against  the  ship  and 
freight,  or  against  the  owner  or  the  master 
alone  in  personam. 

14.  In  all  suits  for  pilotfige  the  libellant 
may  proceed  against  the  ship  and  master,  or 
against  the  ship  alone,  or  against  the  owner 
alone,  or  the  master  alone,  in  personam. 

15.  In  all  suits  for  damage  by  collision 
the  libellant  may  proceed  against  the  ship 
and  master,  or  against  the  ship  alone,  or 
against  the  master  or  the  owner  alone,  in 
personam. 

16.  In  all  suits  for  an  assault  or  beating 
on  the  high  seas,  or  elsewhere  within  the 
admiralty  and  maritime  jurisdiction,  the  suit 
shall  be  in  personam  only. 

17.  In  all  suJls  against  the  ship  or  freight 
founded  upon  a  mere  maritime  hypotheca- 
tion, either  express  or  implied,  of  the  master, 
for  moneys  taken  up  in  a  foreign  port  for  sup- 
plies or  repairs,  or  other  necessaries  for  the 
voyage,  without  any  claim  of  marine  interest, 
the  libellant  may  proceed  either  in  rem,  or 
against  the  master  or  the  owner  alone  in 
personam. 

18.  In  all  suits  on  bottomry  bonds,  prop- 
erly so  called,  the  suit  shall  be  in  rem  only 
against  the  property  hypothecated,  or  the 
proceeds  of  the  property,  in  whosesoever 
hands  the  same  may  be  found,  unless  the 
master  has,  without  authority,  given  the  bot- 
tomry bond,  or  by  his  fraud  or  misconduct 

.  has  avoided  the  same,  or  has  substracted  the 
property,  or  unless  the  owner  has,  by  his 
own  misconduct  or  wrong,  lost  or  subtracted 
the  property,  in  which  latter  cases  the  suit 
may  be  m  personam  against  the  wrong- 
doer. 

19.  In  all  suits  for  salvage  the  suit  may 
be  in  rem  against  the  property  saved,  or  the 
proceeds  thereof,  or  in  personam  against  the 
party  at  whose  request  and  for  whose  bene- 
fit the  salvage  service  has  been  performed. 

20.  In  all  petitory  and  possessory  suits 
between  part  owners  or  adverse  proprietors, 
or  by  the  owners  of  a  ship,  or  the  majority 
thereof,  against  the  master  of  a  ship  for  the 
ascertainment  of  the  title  and  delivery  of 
the  possession,  or  for  the  possession  only,  or 
by  one  or  more  part  owners  against  the 
others  to  obtain  security  for  the  return  of 


the  ship  from  any  voyage  undertaken  with- 
out their  consent,  or  by  one  or  more  part 
owners  against  the  others  to  obtain  posses- 
sion of  the  ship  for  any  voyage,  upon  giving 
security  for  the  safe  return  thereof,  the  pro- 
cess shall  be  by  an  arrest  of  the  ship,  and 
by  a  monition  to  the  adverse  party  or  par- 
ties to  appear  and  make  answer  to  the  suit. 

21.  In  all  cases  of  a  final  decree  for  the 
payment  of  money  the  libellant  shall  have  a 
writ  of  execution,  in  the  nature  of  a  fieri 
facias,  commanding  the  marshal  or  his  de- 
puty to  levy  and  collect  the  amount  thereof 
out  of  the  goods  and  chattels,  lands  and 
tenements,  or  other  real  estate  of  the  de- 
fendant or  stipulators. 

22.  All  informations  and  libels  of  infor- 
mation upon  seizures  for  any  breach  of  the 
revenue,, or  navigation,  or  other  laws  of  the 
United  States,  shall  state  the  place  of  seiz- 
ure, whether  it  be  on  land  or  on  the  high 
seas,  or  on  navigable  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the 
United  States,  and  the  district  within  which 
the  property  is  brought,  and  where  it  then 
is.  The  information  or  libel  of  information 
shall  also  propound  in  distinct  articles  the 
matters  relied  on  as  grounds  or  causes  of 
forfeiture,  and  aver  the  same  to  be  contrary 
to  the  form  of  statute  or  statutes  of  the 
United  States  in  such  case  provided,  as  the 
case  may  require,  and  shall  conclude  with  a 
prayer  of  due  process  to  enforce  the  for- 
feiture, and  to  give  notice  to  all  persons  con- 
cerned in  interest  to  appear  and  show  cause 
at  the  return  day  of  the  process  why  the 
forfeiture  should  not  be  decreed. 

23.  All  libels  in  instance  causes,  civil  or 
maritime,  shall  state  the  nature  of  the  cause ; 
as,  for  example,  that  it  is  a  cause,  civil  and 
maritime,  of  contract,  or  of  tort  or  damage, 
or  of  salvage,  or  of  possession,  or  otherwise, 
as  the  case  may  be ;  and  if  the  libel  be  in 
rem,  that  the  property  is  within  the  district; 
and  if  in  personam,  the  names  and  occupa- 
tions and  places  of  residence  of  the  parties. 
The  libel  shall  also  propound  and  articulate 
in  distinct  articles  the  various  allegations  of 
fact  upon  which  the  libellant  relies  in  sup- 
port of  his  suit,  so  that  the  defendant  may 
be  enabled  to  answer  distinctly  and  sepa- 
rately the  several  matters  contained  in  each 
article ;  and  it  shall  conclude  with  a  prayer 
of  due  process  to  enforce  his  rights  in  rem, 
or  in  personam  (as  the  case  may  require). 
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and  for  such  relief  and  redress  as  the  court 
is  competent  to  give  in  the  premises.  And 
the  libellant  may  further  require  the  defend- 
ant to  answer  on  oath  all  interrogatories  pro- 
pounded by  him  touching  all  and  singular  the 
allegations  in  the  libel  at  the  close  or  con- 
clusion thereof. 

24.  In  all  informations  and  libels,  in  causes 
of  admirality  and  maritime  jurisdiction, 
amendments,  in  matters  of  form,  may  be 
made  at  any  time,  on  motion,  to  the  court 
as  of  course.  And  new  counts  may  be  filed, 
and  amendments,  in  matters  of  substance, 
may  be  made,  upon  motion,  at  any  time  be- 
fore the  final  decree,  upon  such  terms  as  the 
court  shall  impose.  And  where  any  defect 
of  form  is  set  down  by  the  defendant  upon 
special  exceptions  and  is  allowed,  the  court 
may,  in  granting  leave  to  amend,  impose 
terms  upon  the  libellant. 

25.  In  all  cases  of  libels  in  personam  the 
court  may,  in  its  discretion,  upon  the  ap- 
pearance of  the  defendant,  where  no  bail 
has  been  taken  and  no  attachment  of  prop- 
erty has  been  made  to  answer  the  exigency 
of  the  suit,  require  the  defendant  to  give  a 
stipulation,  with  sureties  in  such  sum  as  the 
court  shall  direct,  to  pay  all  costs  and  ex- 
penses which  shall  be  awarded  against  him 
in  the  suit,  upon  the  final  adjudication 
thereof,  or  by  any  interlocutory  order,  in  the 
progress  of  the  suit. 

26.  In  suits  in  rem  the  party  claiming 
the  property  shall  verify  his  claim  on  oath 
or  solemn  affirmation,  stating  that  the 
claimant  by  whom  or  on  whose  behalf  the 
claim  is  made  is  the  true  and  bona  fide 
owner,  and  that  no  other  person  is  the 
owner  thereof.  And  where  the  claim  is 
put  in  by  an  agent  or  consignee,  he  shall 
also  make  oath  that  he  is  duly  authorized 
thereto  by  the  owner;  or  if  the  property  be, 
at  the  time  of  the  arrest,  in  the  possession 
of  a  master  of  a  ship,  that  he  is  the  lawful 
bailee  thereof  for  the  owner.  And  upon 
putting  in  such  claim,  the  claimant  shall 
file  a  stipulation,  with  sureties  in  such  sum 
as  the  court  shall  direct,  for  the  payment  of 
all  costs  and  expenses  which  shall  be 
awarded  against  him  by  the  final  decree  of 
the  court,  or,  upon  an  appeal,  by  the  appel- 
late court. 

27.  In  all  libels  in  causes  of  civil  and 
maritime  jurisdiction,  whether  in  in  rem  or 
in  personam,  the  answer  of  the  defendant 


to  the  allegations  in  the  libel  shall  be  on 
oath  or  solemn  affirmation ;  and  the  answer 
shall  be  full  and  explicit  and  distinct  to 
each  separate  article  and  separate  allegation 
in  libel,  in  the  same  order  as  numbered  in 
the  libel,  and  shall  also  answer  in  like  man- 
ner each  interrogatory  propounded  at  the 
close  of  the  libel.* 

28.  The  libellant  may  except  to  the  suffi- 
ciency, or  fullness,  or  distinctness,  or  rele- 
vancy of  the  answer  to  the  articles  and  in- 
terrogatories in  the  libel  ;  and  if  the  court 
shall  adjudge  the  same  exceptions,  or  any  of 
them,  to  be  good  and  valid,  the  court  shall 
order  the  defendant  forthwith,  within  such 
time  as  the  court  shall  direct,  to  answer  the 
same,  and  may  further  order  the  defendant 
to  pay  such  costs  as  the  court  shall  adjudge 
reasonable. 

29.  If  the  defendant  shall  omit  or  refuse 
to  make  due  answer  to  the  libel  upon  the 
return-day  of  the  process^  or  other  day  as- 
signed by  the  court,  the  court  shall  pro- 
nounce him  to  be  in  contumacy  and  default; 
and  thereupon  the  libel  shall  be  adjudged  to 
be  taken  pro  confesso  against  him,  and  the 
court  shall  proceed  to  hear  the  cause  ex 
•parte  and  adjudge  therein  as  to  law  and  jus- 
tice shall  appertain.  But  the  ccurt  may,  in 
its  discretion,  set  aside  the  default,  and, 
upon  the  application  of  the  defendant,  ad- 
mit him  to  make  answer  to  the  libel  at  any 
time  before  the  final  hearing  and  decree, 
upon  his  payment  of  all  the  costs  of  the 
suit  up  to  the  time  of  granting  leave  there- 
for. 

30.  In  all  cases  where  the  defendant 
answers,  but  does  not  answer  fully  and  ex- 
plicitly and  distinctly  to  all  the  matters  in 
any  article  of  the  libel,  and  exception  is 
taken  thereto  by  the  libellant,  and  the  ex- 
ception is  allowed,  the  court  may,  by  attach- 
ment, compel  the  defendant  to  make  further 
answer  thereto,  or  may  direct  the  matter  of 
the  exception  to  be  taken  pro  confesso 
against  the  defendant  to  the  full  purport  and 
effect  of  the  article  to  which  it  purports  to 
answer,  and  as  if  no  answer  had  been  put  in 
thereto. 

31.  The  defendant  may  object',  by  his 
answer,  to  answer  any  allegation  or  interro- 
gatory contained  in  the  libel  which  will  ex- 
pose him  to  any  prosecution  or  punishment 

*Vide  i)os*,  49th  Rule,  p.  1032. 
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for  a  crime,  or  for  any  penalty  or  any  for- 
feiture of  his  property  for  any  penal  offense. 

32.  The  defendant  shall  have  a  right  to 
require  the  personal  answer  of  the  libellaut 
upon  oath  or  solemn  affirmation  to  any  in- 
terrogatories which  he  may,  at  the  close  of 
his  answer,  propound  to  the  libellant  touch- 
ing any  matters  charged  in  the  libel,  or 
touching  any  matter  of  defense  set  up  in  the 
answer,  subject  to  the  like  exceptions  as  to 
matters  which  shall  expose  the  libellant  to 
any  prosecution,  or  punishment,  or  forfeiture 
as  is  provided  in  the  thirty-first  rule.  In 
default  of  due  answer  by  the  libellant  to 
such  interrogatories,  the  court  may  adjudge 
the  libellant  to  be  in  default  and  dismiss  the 
libel,  or  may  compel  his  answer  in  the  pre- 
mises by  attachment,  or  take  the  subjgct 
matter  of  the  interrogatory  pro  eonfesso  in 
favor  of  the  defendant,  as  the  court,  in  its 
discretion,  shall  deem  most  fit  to  promote 
public  justice. 

33.  Where  either  the  libellant  or  the  de- 
fendant is  out  of  the  country,  or  unable, 
from  sickness  or  other  casualty,  to  make  an 
answer  to  any  interrogatory  on  oath  or 
solemn  affirmation  at  the  proper  time,  the 
court  may,  in  its  discretion,  in  furtherance 
of  the  due  administration  of  justice,  dispense 
therewith,  or  may  award  a  commission  to 
take  the  answer  of  the  defendant  when  and 
as  soon  as  it  may  be  practicable. 

34.  If  any  third  person  shall  intervene  in 
any  cause  of  admiralty  and  maritime  juris- 
diction in  rem  for  his  own  interest,  and  he  is 
entitled,  according  to  the  course  of  admiralty 

'  proceedings,  to  be  heard  for  his  own  interest 
therein,  he  shall  propound  the  matter  in 
suitable  allegations,  to  which,  if  admitted  by 
the  court,  the  other  party  or  parties  in  the 
suit  may  be  required,  by  order  of  the  court, 
to  make  due  answer  :  and  such  further  pro- 
ceedings shall  be  had  and  decree  rendered 
by  the  court  theiein  as  to  law  and  justice 
shall  appertain.  But  every  such  intervenor 
shall  be  required  upon  filing  his  allegations 
to  give  a  stipulation,  with  sureties,  to  abide 
by  the  final  decree  rende|pd  in  the  cause, 
and  to  pay  all  such  costs  and  expenses  and 
damages  as  shall  be  awarded  by  the  court 
upon  the  final  decree,  whether  it  is  rendered 
in  the  original  or  appellate  court. 

35.  Stipulations  in  admiralty  and  mari- 
time suits  may  be  taken  in  open  court,  or  by 
the  proper  judge  at  chambers,  or,  under  his 


order,  by  any  commissioner  of  the  court 
who  is  a  standing  commissioner  of  the  court, 
and  is  now  by  law  authorized  to  take  affida- 
vits of  bail,  and  also  depositions  in  civil 
causes  pending  in  the  courts  of  the  United 
States. 

36.  Exceptions  may  be  taken  to  any  libel, 
allegation,  or  answer,  for  surplusage,  irrele- 
vancy, impertinence,  or  scandal ;  and  if,  up- 
on reference  to  a  master,  the  exception  shall 
be  reported  to  be  so  objectionable,  and  al- 
lowed by  the  court,  the  matter  shall  be  ex- 
punged, at  the  cost  and  expense  of  the  party 
in  whose  libel  or  answer  the  same  is  found. 

37.  In  cases  of  foreign  attachment,  the 
garnishee  shall  be  required  to  answer  on 
oath  or  solemn  affirmation  as  to  the  debts, 
credits,  or  effects  of  the  defendant  in  his 
hands,  and  to  such  interrogatories  touching 
the  same  as  may  be  propounded  by  the  libel- 
lant ;  and  if  he  shall  refuse  or  neglect  so  to 
do,  the  court  may  award  compulsory  pro- 
cess in  personam  against  him.  If  he  ad- 
mits any  debts,  credits,  or  effects,  the  same 
shall  be  held  in  his  hands,  liable  to  answer 
the  exigency  of  the  suit. 

38.  In  cases  of  mariners'  wages,  or  bot- 
tomry, or  salvage,  or  other  proceedings  in 
rem,  where  freight  or  other  proceeds  of  prop- 
erty are  attached  to  or  are  bound  by  the 
suit,  which  are  in  the  hands  or  possession  of 
any  person,  the  court  may,  upon  due  appli- 
cation, by  petition  of  the  party  interested, 
require  the  party  charged  with  the  posses- 
sion thereof  to  appear  and  show  cause  why 
the  same  should  not  be  brought  into  court 
to  answer  the  exigency  of  the  suit ;  and  if 
no  sufficient  cause  be  shown,  the  court  may 
order  the  same  to  be  brought  into  court  to 
answer  the  exigency  of  the  suit ;  and  upon 
failure  of  the  party  to  comply  with  the  or- 
der, may  award  an  attachment,  or  other 
compulsive  process,  to  compel  obedience 
thereto. 

39.  If,  in  any  admiralty  suit,  the  libellant 
shall  not  appear  and  prosecute  his  suit,  ac- 
cording to  the  course  and  orders  of  the  court, 
he  shall  be  deemed  in  default  and  contuma- 
cy, and  the  court  may,  upon  the  application 
of  the  defendant,  pronounce  the  suit  to  be 
deserted,  and  the  same  may  be  dismissed 
with  costs. 

40.  The  court  may,  in  its  discretion,  upon 
the  motion  of  the  defendant  and  the  pay- 
ment of  costs,  rescind  the  decree  in  any  suit 
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ia  which,  on  account  of  his  contumacy  and 
default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him,  and  grant  a  re- 
hearing thereof  at  any  time  within  ten  days 
after  the  decree  has  been  entered,  the  de- 
fendant submitting  to  such  further  orders 
and  terms  in  the  premises  as  the  court  may 
direct. 

41 .  All  sales  of  property  under  any  decree 
of  admiralty  shall  be  made  by  the  marshal 
or  his  deputy,  or  other  proper  officer  assigned 
by  the  court,  where  the  marshal  is  a  party 
in  interest,  in  pursuance  of  the  orders  of  the 
court;  and  the  proceeds  thereof,  when  sold, 
shall  be  forthwith  paid  into  the  registry  of 
the  court  by  the  officer  making  the  sale,  to 
be  disposed  of  by  the  court  according  to 
law. 

42.  All  moneys  paid  into  the  registry  of 
the  court  shall  be  deposited  in  some  bank 
designated  by  the  court,  and  shall  be  so  de- 
posited in  the  name  of  the  court,  and  shall 
not  be  drawn  out  except  by  a  check  or 
checks,  signed  by  a  judge  of  the  court,  and 
countersigned  by  the  clerk,  stating  on  whose 
account  and  for  whose  use  it  is  drawn,  and 
in  what  suit  and  out  of  what  fund  in  par- 
ticular it  is  paid .  The  clerk  shall  keep  a 
regular  book,  containing  a  memorandum 
and  copy  of  all  the  checks  so  drawn  and  the 
date  thereof. 

43.  Any  person  having  an  interest  in  any 
proceeds  in  the  registry  of  the  court  shall 
have  a  right,  by  petition  and  summary  pro- 
ceeding, to  intervene  pro  interesse  suo 
for  a  deUvery  thereof  to  him  ;  and  upon  due 
notice  to  the  adverse  parties,  if  any,  the 
court  shall  and  may  proceed  summarily  to 
hear  and  decide  thereon,  and  to  decree  there- 
in according  to  law  and  justice.  And  if 
such  petition  or  claim  shall  be  deserted,  or, 
upon  a  hearing,  be  dismissed,  the  court  may 
in  its  discretion,  award  costs  against  the  pe- 
titioner in  favor  of  the  adverse  party. 

44.  In  cases  where  the  court  shall  deem 
it  expedient  or  necessary  for  the  purposes  of 
justice,  the  court  may  refer  any  matters 
arising  in  the  progress  of  the  suit  to  one  or 
more  commissioners,  to  be  appointed  by  the 
court  to  hear  the  parties  and  make  report 
therein.  And  such  commissioner  or  com- 
missioners, shall  have  and  possess  all  the 
powers  in  the  premises  which  are  usually 
given  to  or  exerpised  by  masters  in  chancery 
in  references  to  them,  including  the  power , 


to  administer  oaths  to  and  to  examine  the 
parties  and  witnesses  touching  the  premises. 

45.  All  appeals  from  the  district  to  the 
circuit  court  must  be  made  while  the  court 
is  sitting,  or  within  such  other  period  as 
shall  be  designated  by  the  district  court  by 
its  general  rules,  or  by  an  order  specially 
made  in  the  particular  suit. 

46.  In  all  cases  not  provided  for  by  the 
foregoing  rules  the  district  and  circuit  courts 
are  to  regulate  the  practice  of  the  said 
courts  respectively,  in  such  manner  as  they 
shall  deem  most  expedient  for  the  due  ad- 
ministration of  justice  in  suits  in  admiralty. 

47.  In  all  suits  in  personam  where  a 
simple  warrant  of  arrest  issues  and  is  exe- 
cuted, bail  shall  be  taken  by  the  marshal 
and  the  court  in  those  cases  only  in  which 
it  is  required  by  the  laws  of  the  state  where 
an  arrest  is  made  upon  similar  or  analo- 
gous process  issuing  from  the  state  courts. 
And  imprisonment  for  debt,  on  process 
issuing  out  of  the  admiralty  court,  is  abol- 
ished in  all  cases  where,  by  the  laws  of  the 
state  in  which  the  court  is  held,  imprison- 
ment for  debt  has  been,  or  shall  be  here- 
after, abolished,  upon  similar  or  analogous 
process  issuing  from  a  state  court. 

48.  The  twenty-seventh  rule  shall  not 
apply  to  cases  where  the  sum  or  value  in 
dispute  does  not  exceed  fifty  dollars,  exclu- 
sive of  costs,  unless  the  district  court  shall 
be  of  opinion  that  the  proceedings  prescribed 
by  that  rule  are  necessary  for  the  purposes 
of  justice  in  the  case  before  the  court. 

All  rules  and  parts  of  rules  heretofore 
adopted  inconsistent  with  this  order  are 
hereby  repealed  and  annulled. 

49.  Further  proof  taken  in  a  circuit  court 
upon  an  admiralty  appeal  shall  be  by  depo- 
sition, taken  before  some  commissioner  ap- 
pointed by  a  circuit  court,  pursuant  to  the 
acts  of  congress  in  that  behalf,  or  before 
some  officer  authorized  to  take  depositions 
by  the  thirtieth  section  of  the  act  of  con- 
gress of  the  24th  of  September,  1789,  upon 
an  oral  examination  and  cross-examination, 
unless  the  court  in  which  such  appeal  shall 
be  pending,  or  one  of  the  judges  thereof, 
shall,  upon  motion,  allow  a  commission  to 
issue  to  take  such  depositions  upon  writ- 
ten interrogatories  and  cross-interrogatories. 
When  such  deposition  shall  be  taken  by 
oral  examination,  a  notification  from  the 
magistrate  before  whom  it  is  to  he  taken,  or 
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from  the  clerk  of  the  court  in  which  such 
appeal  shall  be  pending,  to  the  adverse  party 
to  be  present  at  the  taking  of  the  same,  and 
to  put  interrogatories,  if  he  think  fit,  shall 
be  served  on  the  adverse  party,  or  his  attor- 
ney, allowing  time  for  their  attendance  after 
being  notified  not  less  than  twenty-four 
hours,  and  in  addition  therefo  one  day,  Sun^ 
days  exclusive,  for  every  twenty  miles 
travel:  Brovrided,  That  the  court  in  which 
such  appeal  may  be  pending,  or  either  of 
the  judges  thereof,  may,  upon  motion,  in- 
crease or  diminish  the  length  of  notice 
above  required. 

50.  When  oral  evidence  shall  be  taken 
down  by  the  clerk  of  the  district  court, 
pursuant  to  the  above  mentioned  section  of 
the  act  of  congress*,  and  shall  be  transmitted 
to  the  circuit  court,  the  same  may  be  used 
in  evidence  on  the  appeal,  saving  to  each 
party  the  right  to  take  the  depositions  of 
the  same  witnesses,  or  either  of  them,  if  he 
should  so  elect. 

51.  When  the  defendant,  in  his  answer, 
alleges  new  facts,  these  shall  be  considered 
as  denied  by  the  libellant,  and  no  replica- 
tion, general  or  special,  shall  be  allowed. 
But  within  such  time  after  the  answer  is 
filed  as  shall  be  fixed  by  the  district  court, 
either  by  general  rule  or  by  special  order, 
the  libellant  may  amend  his  libel  so  as  to 
confess  and  avoid,  or  explain  or  add  to  the 
new  matters  set  forth  in  the  answer ;  and 
within  such  time  as  may  be  fixed,  in  like 
manner,  the  defendant  shall  answer  such 
amendments. 

52.  Tlie  clerks  of  the  district  courts  shall 
make  up  the  records  to  be  transmitted  to 
the  circuit  courts  on  appeals,  so  that  the 
same  shall  contain  the  following : 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties  setting  forth 
the  original  parties,  and  those  who  have 
become  parties  before  the  appeal,  if  any 
change  has  taken  place. 

3.  If  bail  was  taken,  or  property  was 
attached  or  arrested,  the  process  of  arrest 
or  attachment  and  the  service  thereof,  all 
bail  and  stipulations,  and,  if  any  sale  has 
been  made,  the  orders,  warrants,  and  re- 
ports relating  thereto. 

4.  The  libel,  with  exhibits  annexed  there- 
to. 

5.  The  pleadings  of  the  defendant,  with 
the  exhibits  annexed  thereto. 


6.  The  testimony  on  the  part  of  the  libel- 
lant, and  any  exhibits  not  annexed  to  the 
libel. 

7.  The  testimony  on  the  part  of  the  de- 
fendant, and  any  exhibits  not  annexed  to 
his  pleadings. 

8.  Any  order  of  the  court  to  which  ex- 
ception was  made. 

9.  Any  report  of  an  assessor  or  assessors, 
if  excepted  to,  with  the  orders  of  the  court 
respecting  the  same,  and  the  exceptions  to 
the  report.  If  the  report  was  not  excepted 
to,  only  the  fact  that  a  reference  was  made, 
and  so  much  of  the  report  as  shows  what 
results  were  arrived  at  by  the  assessor,  are 
to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the 
action  of  the  district  court  thereon ;  and  no 
reasons  of  appeal  shall  be  filed  or  inserted 
in  the  transcript. 

The  following  shall  be  omitted : 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  ex- 
cepted to,  which  are  merely  preparatory  for 
trial. 

3.  The  commissions  to  take  depositions, 
notices  therefor,  their  captions,  and  certifi- 
cates of  their  being  sworn  to,  unless  some 
exception  to  a  deposition  in  the  district 
court  was  founded  on  some  one  or  more  of 
these ;  in  which  case  so  much  of  either  of 
them  as  may  be  involved  in  the  exception 
shall  be  set  out.  In  all  other  cases  it  shall 
be  sufficient  to  give  the  name  of  the  witness, 
and  to  oopy  the  interrogatories  and  answers, 
and  to  state  the  names  of  the  commissioner, 
and  the  place  where  and  the  date  when  the 
deposition  was  sworn  to  ;  and  in  the  copy- 
ing all  depositions  taken  on  interrogatories, 
the  answers  shall  be  inserted  immediately 
following  the  question. 

The  clerk  of  the  district  court  shall  page 
the  copy  of  the  record  thus  made  up,  and 
shall  make  an  index  thereto,  and  he  shall 
certify  the  entire  document,  at  the  end 
thereof,  under  the  seal  of  the  court,  to  be  a 
transcript  of  the  record  of  the  district  court 
in  the  cause  named  at  the  beginning  of  the 
copy  made  up  pursuant  to  this  rule ;  and  no 
other  certificate  of  the  record  shall  be  need- 
ful or  inserted. 

53.  Whenever  a  cross  libel  is  filed  upon 
any  counter-claim  arising  out  of  the  same 
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cause  of  action  for  which  the  original  libel 
was  filed,  the  respondents  in  the  cross  libel 
shall  give  security,  in  the  usual  amount  and 
form,  to  respond  in  damages  as  claimed  in 


said  cross  libel,  unless  the  court  on  cause 
shown  shall  otherwise  direct ;  and  all  pro- 
ceedings upon  the  original  libel  shall  be 
stayed  until  such  security  shall  be  given. 


GENERAL   ORDERS   IN   BANKRUPTCY. 


In  pursuance  of  the  tenth  section  of  the 
act  entitled  "  An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2, 1867,  the  justices 
of  the  supreme  court  of  the  United  States 
have  framed  the  following  general  orders, 
which  shall  constitute  the  rules  of  practice 
and  procedure  in  bankruptcy  in  the  district 
courts  of  the  United  States  : 

Duties  of  Clerks  of  District  Courts. 

The  clerks  of  the  several  district  courts 
shall  enter  upon  each  petition  in  bankruptcy 
the  day,  and  the  hour  of  the  day,  upon 
which  the  same  shall  be  filed ;  and  shall 
also  make  a'similar  note  upon  every  subse- 
quent paper  filed  with  them ;  and  the  papers 
in  each  case  shall  be  kept  in  a  file  by  them- 
selves. No  paper  shall  be  taken  from  the 
files  for  any  purpose  except  by  order  of  the 
court.  Every  paper  shall  have  indorsed 
upon  it  a  brief  statement  of  its  character. 
The  clerks  shall  keep  a  docket,  in  which 
the  cases  shall  be  entered  and  numbered  in 
the  order  in  which  they  are  commenced  ; 
and  the  number  of  each  case  shall  be  in- 
dorsed on  every  paper.  The  docket  shall 
be  so  arranged  that  a  brief  memorandum  of 
every  proceeding  in  each  case  shall  be  en- 
tered therein,  in  a  manner  convenient  for 
reference,  and  shall  at  all  times  be  open  for 
public  inspection.  The  clerks  shall  also 
keep  separate  minute  books  for  the  record 
or  proceedings  in  bankruptcy,  in  which 
shall  be  entered  a  minute  ol  all  the  proceed- 
ings in  each  case,  either  of  the  court  or  of  a 
register  of  the  court,  under  their  respective 
dates. 

2 — Process. 

All  process,  summons,  and  subpoenas  shall 
issue  out  of  the  court  under  the  seal  thereof, 
and  be  tested  by  the  clerk ;  and  blanks  with 
the  signature  of  the  clerk  and  seal  of  the 
court  may,  upon  application,  be  furnished  to 
the  registers. 


3 — Appearance. 
Proceedings  in  bankruptcy  may  be  con- 
ducted by  the  bankrupt  in  person  in  his 
own  behalf,  or  by  a  petitioning  or  opposing 
creditor ;  but  a  creditor  will  only  be  allowed 
to  manage  before  the  court  his  individual  in- 
terest. Either  party  may  appear  and  con- 
duct the  proceedings  by  attorney,  who  shall 
be  an  attorney  or  counselor  authorized  to 
practice  in  the  circuit  or  district  court.  The 
name  of  the  attorney  or  counselor,  with  his 
place  of  residence  and  business,  shall  be 
entered  upon  the  docket,  with  the  date  of 
the  entry.  All  papers  or  proceedings  offered 
by  an  attorney  to  be  filed  shall  be  indorsed 
as  above  required ;  and  orders  granted  on 
motion  shall  contain  the  name  of  the  party 
or  attorney  making  the  motion.  Notices  and 
orders  which  are  not,  by  the  act  or  by  these 
rules,  required  to  be  served  on  the  party  per- 
sonally, may  be  served  upon  his  attorney. 

4 — Commencement  of  Proceedings. 

Upon  the  filing  of  a  petition  in  case  of 
voluntary  bankruptcy,  or  as  soon  as  any 
adjudication  of  bankruptcy  is  made  upon  a 
petition  filed  in  case  of  involuntary  bank- 
ruptcy, the  petition  shall  be  referred  to  one 
of  the  registers  in  such  manner  as  the  dis- 
trict court  shall  direct,  and  the  petitioner 
shall  furnish  the  register  with  a  copy  of  the 
papers  in  the  case,  and  thereafter  all  the 
proceedings  required  by  the  act  shall  be  had 
before  him,  except  such  as  are  required  by 
the  act  to  be  had  in  the  district  court,  or  by 
special  order  of  the  district  judge,  unless 
some  other  register  is  directed  to  act  in  the 
case. 

The  order  designating  the  register  to  act 
upon  any  petition  shall  name  a  day  upon 
which  the  bankrupt  shall  attend  before  the 
register,  from  which  date  he  shall  be  subject 
to  the  orders  of  the  court  in  all  matters  rela- 
ting to  his  bankruptcy,  and  may  receive  from 
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the  register  a  protection  against  arrest,  to 
continue  until  the  final  adjudication  on  his 
application  for  a  discharge,  unless  suspended 
or  vacated  by  order  of  the  court. 

A  copy  of  the  order  shall  forthwith  be  sent 
by  mail  to  the  register,  or  be  delivered  to 
him  personally,  by  the  clerk  or  other  officer 
of  the  court. 

5 — Begisters. 
The  time  when  and  the  place  where  the 
registers  shall  act  upon  the  matters  arising 
under  the  several  cases  referred  to  them, 
shall  be  fixed  by  special  order  of  the  district 
court,  or  by  the  register  acting  under  the 
authority  oif  a  general  order,  in  each  case, 
made  by  the  district  court ;  and  at  such 
times  and  places  the  registers  may  perform 
the  acts  which  they  are  empowered  to  do 
by  the  act,  and  conduct  proceedings  in  rela- 
tion to  the  following  matters,  when  uncon- 
tested, viz :  making  adjudication  of  bank- 
ruptcy on  petition  of  the  debtor;  directing, 
unless  otherwise  ordered  by  the  court,  the 
newspapers  in  which  the  notice  shall  be 
published  by  the  messenger ;  administering 
oaths;  receiving  the  surrender  of  a  bank- 
rupt ;  granting  protection  thereon ;  giving 
requisite  direction  for  notices,  advertise- 
ments, and  other  ministerial  proceedings; 
taking  proofs  of  claims ;  ordering  payment 
of  rates  and  taxes,  and  salary  or  wages  of 
persons  in  the  employment  of  the  assignee  ; 
ordering  amendments,  or  inspection,  or  co- 
pies, or  extracts  of  any  proceedings ;  taking 
accounts  of  proceeds  of  securities  held  by 
any  creditor ;  taking  evidence  concerning 
expenses  and  charges  against  the  bankrupt's 
estate ;  auditing  and  passing  accounts  of  as- 
signees ;  proceedings  for  the  declaration  and 
payment  of  dividends,  and  taxing  costs  in 
any  of  the  proceedings,  all  of  which  shall  be 
subject  to  the  control  of  the  court. 

6 — Dispatch  of  Business. 
Every  register,  in  performing  the  duties 
required  of  him  under  the  act,  and  by  these 
orders,  or  by  orders  of  the  district  court, 
shall  use  all  reasonable  dispatch,  and  shall 
not  adjourn  the  business  but  for  good  cause 
shown.  Six  hours'  .session  shall  constitute 
a  days'  sitting  if  the  business  requires ;  and 
when  there  is  time  to  complete  the  proceed- 
ings in  progress  within  the  day,  the  party 
obtaining  any  adjournment  or  postponement 


thereof  may  be  charged,  if  the  court  think 
proper,  with  all  the  costs  incurred  in  conse- 
quence of  the  delay. 

7 — Examination  and  Filing  of  Papers. 

It  shall  be  the  duty  of  the  register  to  ex- 
amine the  bankrupt's  petition  and  scedules 
filed  therewith,  and  to  certify  whether  the 
same  are  correct  in  form ;  or,  if  deficient,  in 
what  respect  they  are  so ;  and  the  court  may 
allow  amendments  to  be  made  in  the  peti- 
tion and  schedules  upon  the  application  of 
the  petitioner,  upon  proper  cause  shown  at 
any  time  prior  to  the  discharge  of  the  bank- 
rupt. At  the  close  of  the  last  examination 
of  the  bankrupt,  the  register  having  charge 
of  the  case  shall  file  all  the  papers  relating 
thereto  in  the  office  of  the  clerk  of  the  dis- 
trict court,  and  these  papers,  together  with 
those  on  file  in  the  clerk's  office,  and  the 
entries  in  the  minute-book  shall  constitue 
the  record  in  each  case ;  and  the  clerk  shall 
cause  the  papers  in  each  case  to  be  bound 
together. 

8 — Orders  by  the  Register. 

Whenever  an  order  is  made  by  a  register 
in  any  proceeding  in  which  notice  is  re- 
quired to  be  given  to  either  party  before  the 
order  can  be  made,  the  fact  that  the  notice 
was  given,  and  the  substance  of  the  evidence 
of  the  manner  in  which  it  was  given,  shall 
be  recited  in  the  preamble  to  the  order,  and 
the  fact  also  stated  that  no  adverse  iterest 
was  represented  at  the  time  and  place  ap- 
pointed for  the  hearing  of  the  matter  upon 
such  notice ;  and  whenever  an  order  is  made 
where  adverse  interests  are  represented  be- 
fore the  register,  the  fact  shall  be  stated  that 
the  opposing  parties  consented  thereto,  or 
that  the  adverse  interest  represented  made 
no  opposition  to  the  granting  of  such  order. 

9 — Notification  of  Assignee  of  his  Appoint- 
ment. 

It  shall  be  the  duty  of  the  register  immedi- 
ately upon  the  appointment  of  an  assignee, 
as  prescribed  in  sections  twelve  and  thirteen 
of  the  act,  (should  he  not  be  present  at  such 
meeting,)  to  notify  him  by  personal  or  mail 
service,  of  his  appointment;  and  in  such 
notification  the  assignee  so  appointed  shall 
be  required  to  give  notice  forthwith  to  the 
court  or  register  of  his  acceptance  or  re- 
jection of  the  trust. 
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10 — Testimony,  how  taken. 

The  examination  of  witnesses  before  a 
register  in  bankruptcy  may  be  conducted  by 
the  party  in  person  or  by  his  counsel  or  at- 
torney, and  the  witnesses  shall  be  subject  to 
examination  and  cross-examination,  which 
shall  be  had  in  conformity  with  the  mode 
now  adopted  in  courts  of  law.  The  depo- 
sitions upon  such  examination  shall  be  taken 
down  in  writing  by  the  register  in  the  form 
of  narrative,  unless  he  determines  that  the 
examination  shall  be  by  question  and  answer 
in  special  instances,  and  when  completed 
shall  be  read  over  to  the  witness  and  signed 
by  him  in  the  presence  of  the  register.  Any 
question  or  questions  which  may  be  objected 
to  shall  be  noted  by  the  register  upon  the 
deposition,  but  he  shall  not  have  power  to 
decide  on  the  competency,  materiality  or 
relevancy  of  the  question ;  and  the  courts 
shall  have  power  to  deal  with  incompetent, 
immaterial  or  irrelevant  depositions,  or 
parts  of  them,  as  may  be  just.  In  case  of 
refusal  of  a  witness  to  attend,  or  to  testify 
before  a  register,  the  same  proceedings  may 
be  had  as  are  now  authorized  with  respect 
to  Witnesses  to  be  produced  on  examination 
before  an  examiner  of  any  of  the  courts  of 
the  United  States  on  written  interrogatories. 

H — Minutes  before  register,  filing,  etc. 

A  memorandum  made  of  each  act  per- 
formed by  a  register  shall  be  in  suitable 
form,  to  be  entered  upon  the  minute  book  of 
the  court,  and  shall  be  forwarded  to  the 
clerk  of  the  court  not  later  than  by  mail  the 
next  day  after  the  act  has  been  performed. 
Whenever  an  issue  is  raised  before  the  reg- 
ister in  any  proceedings,  either  of  fact  or 
law,  he  shall  cause  the  same  to  be  stated  in 
writing  in  the  manner  required  by  the 
fourth  and  sixth  sections  of  the  act,  and  cer- 
tify the  same  forthwith  to  the  district  judge 
for  his  decision.  The  pendency  of  the  issue 
undecided  before  a  judge  shall  not  neces- 
sarily suspenc^  or  delay  other  proceedings 
before  the  register  or  court  in  the  case. 

12 — Accounts  for  services  of  register  and 
marshal. 

Every  register  shall  keep  an  accurate  ac- 
count of  his  traveling  and  incidental  ex- 
penses, and  those  of  any  clerk  or  other  of- 
ficer attending  him  in  the  performance  of  his 


duties  in  any  case  or  number  of  cases  which 
may  be  referred  to  him ;  and  shall  make  re- 
turn of  the  same  under  oath,  with  proper 
vouchers,  (when  vouchers  can  be  procured) 
on  the  first  Tuesday  in  each  month ;  and 
the  marshal  shall  make  his  return,  under 
oath,  of  his  actual  and  necessary  expenses 
in  the  service  of  every  warrant  addressed  to 
him,  and  for  custody  of  property,  publica- 
tion of  notices  and  other  services,  and  other 
actual  and  necessary  expenses  paid  by  him, 
with  vouchers  therefor  whenever  practicable, 
and  also  with  a  statement  that  the  amounts 
charged  by  him  are  just  and  reasonable. 

13 — Marshal  as  messenger.* 

It  shall  be  the  duty  of  the  marshal  as  mes- 
senger to  take  possession  of  the  property  of 
the  bankrupt,  and  to  prepare,  within  three 
days  from  the  time  of  taking  of  such  posses- 
sion, a  complete  inventory  of  all  the  property, 
and  to  return  it  as  soon  as  completed.  The 
time  for  making  the  inventory  and  return  may 
be  enlarged,  under  proper  circumstances,  by 
special  order  of  the  district  court.  He  shall 
also,  in  case  the  bankrupt  is  absent,  or  can- 
not be  found,  prepare  a  schedule  of  the 
names  and  residences  of  his  creditors,  and 
the  amount  due  to  each,  from  the  books  or 
other  papers  of  the  bankrupt  that  may  be 
seized  Jjy  him  under  his  warrant,  and  from 
any  other  sources  of  information  ;  but  all 
statements  upon  which  his  return  shall  be 
made  shall  be  in  writing,  and  sworn  to,  by 
the  parties  making  them,  before  one  of  the 
registers  in  bankruptcy  of  the  court,  or  a 
commissioner  of  the  courts  of  the  United 
States.  In  cases  of  voluntary  bankruptcy, 
the  marshal  may  appoint  special  deputies  to 
act,  as  he  may  designate,  in  one  or  more 
cases,  as  messengers,  for  the  purpose'of  caus- 
ing the  notices  to  be  published  and  served 
as  required  in  the  eleventh  section  of  the  act, 
and  for  no  other  purpose.  In  giving  the  no- 
tices required  by  the  third  subdivision  of 
the  eleventh  section  of  the  act,  it  shall  be  suf- 
ficient to  give  the  names,  residences,  and  the 
amount  of  the  debts  (in  figures)  due  the  sev- 
eral creditors,  so  far  as  known,  and  no  more. 

December  Term,  1867. 

It  is  ordered  that  rule  thirteen  be  amended 
so  as  to  read  as  follows : 


•  Vide  amendment  next  following. 
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It  shall  be  the  duty  of  the  marshal  as 
messenger  to  take  possession  of  the  property 
of  the  bankrupt,  and  to  prepare,  within 
three  days  from  the  time  of  taking  such  pos- 
session, a  complete  inventory  of  all  the 
property,  and  to  return  it  as  soon  as  com- 
pleted. The  time  for  making  the  inventory 
and  return  may  be  enlarged,  under  proper 
circumstances,  by  special  order  of  the  dis- 
trict court :  [Prmided,  however.  That  if  any 
goods  or  effects  so  taken  into  possession  as 
the  property  of  the  bankrupt  shall  be  claimed 
by  or  in  behalf  of  any  other  person,  the 
marshal  shall  forthwith  notify  the  petition- 
ing creditor  of  such  claim,  and  may,  within 
five  days  after  so  giving  notice  of  such  claim, 
deliver  them  to  the  claimant  or  his  agent, 
unless  the  petitioning  creditor  or  party  at 
whose  instance  possession  is  taken  shall,  by 
bond  with  sufficient  sureties,  to  be  approved 
by  the  marshal,  indemnify  the  marshal  for 
the  taking  and  detention  of  such  goods  and 
effects,  and  the  expenses  of  defending  against 
all  claims  thereto ;  and,  in  case  of  such  in- 
demnity, the  marshal  shall  retain  possession 
of  such  goods  and  effects,  and  proceed  in  re- 
lation thereto  as  if  no  such  claim  had  been 
made :  And  provided  fwrther,  That  in  case 
the  petitioning  creditor  claims  that  any  prop- 
erty not  in  the  possession  of  the  bankrupt 
belongs  to  him,  and  should  be  taken  by  the 
marshal,  the  marshal  shall  not  be  bound  to 
take  possession  of  the  same,  unless  indem- 
nified in  like  manner.]  He  shall  also,  in 
case  the  bankrupt  is  absent  or  cannot  be 
found,  prepare  a  schedale  of  the  names  and 
residences  of  his  creditors,  and  the  amount 
due  to  each,  from  the  books  or  other  papers 
of  the  bankrupt  that  may  be  seized  by  him 
under  his  warrant,  and  from  any  other 
sources  of  information ;  but  all  statements 
upon  which  his  return  shall  be  made  shall 
be  in  writing,  and  sworn  to  by  the  parties 
making  them,  before  one  of  the  registers  in 
bankruptcy  of  the  court,  or  a  commissioner 
of  the  courts  of  the  United  States.  In  cases 
of  voluntary  bankruptcy,  the  marshal  may 
appoint  "Special  deputies  to  aot,  as  he  may 
designate,  in  one  or  more  cases,  as  mes.sen- 
gers,  for  the  purpose  of  causing  the  notices 
to  be  published  and  served  as  required  in 
the  eleventh  section  of  the  act,  and  for  no 
other  purpose.  In  giving  the  notices  re- 
quired by  the  third  subdivision  of  the  elev- 
enth section  of  the  act,  it  shall  be  sufficient 


to  give  the  names,  residences,  and  the 
amount  of  the  debts  (in  figures)  due  the 
several  creditors,  so  far  as  known,  and  no 
more. 

14 — Petitions  and  Amendments. 

All  petitions,  and  the  schedules  filed  there- 
with, shall  be  printed  or  written  out  plainly, 
and  without  abbreviation  or  interlineation, 
except  where  such  abbreviation  and  inter- 
lineation may  be  for  the  purpose  of  refer- 
ence; and  whenever  any  amendments  are 
allowed,  they  shall  be  written  and  signed  by 
the  petitioner  on  a  separate  paper,  in  the 
same  manner  as  the  original  schedules  were 
signed  and  verified  ;  and  if  the  amendments 
are  made  to  different  schedules,  the  amend- 
ments to  each  schedule  shall  be  made  sepa^ 
rately,  with  proper  reference  to  the  schedule 
proposed  to  be  amended,  and  each  amend- 
ment shall  be  verified  by  the  oath  of  the 
petitioner  in  the  same  manner  as  the  origihal 
schedules. 

15 — Priority  of  Actions,  (Involunta/ryBa/nh- 
ruptcy.) 

Whenever  two  or  more  petitions  shall  be 
filed  by  creditors  against  a  common  debtor, 
alleging  separate  acts  of  bankruptcy  com- 
mitted by  said  debtor  on  different  days  witfi- 
in  six  months  prior  to  the  filing  of  said  pe- 
titions, and  the  debtor  shall  appear  and  show 
cause  against  an  adjudication  of  bankruptcy 
against  him  on  the  petitions,  that  petition 
shall  be  first  heard  and  tried  which  alleges 
the  commission  of  the  earliest  act  of  bank- 
ruptcy ;  and  in  case  the  several  acts  of 
bankruptcy  are  alleged  in  the  different  peti- 
tions to  have  been  committed  on  the  same 
day,  the  court  before  which  the  same  are 
pending  may  order  them  to  be  consolidated, 
and  proceed  to  a  hearing  as  upon  one  peti- 
tion J  and  if  an  adjudication  of  bankruptcy 
be  made  upon  either  petition,  or  for  the 
commission  of  a  single  act  of  bankruptcy,  it 
shall  not  be  necessary  to  proceed  to  a  hear- 
ing upon  the  remaining  petitions,  unless  pro- 
ceedings be  taken  by  the  debtor  for  the  pur- 
pose of  causing  such  adjudication  to  be  an- 
nulled or  vacated. 

16 — Filing  Petitions  in  Different  Districts. 

In  case  two  or  more  petitions  shall  be  filed 
against  the  same  individul  in  different  dis- 
tricts, the  first  hearing  shall  be  had  in  the 
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district  in  which  the  debtor  has  his  domicile, 
and  such  petition  may  be  amended  by  insert- 
ing an  allegation  of  an  act  of  bankruptcy 
committed  at  an  earlier  date  than  that  first 
alleged,  if  such  earlier  act  is  charged  in  either 
of  the  other  petitions  ;  and  in  case  of  two  or 
more  petitions  against  the  same  firm  in  dif-. 
ferent  courts,  each  having  jurisdiction  over 
the  case,  the  petition  first  tiled  shall  be  first 
heard,  and  may  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bank- 
ruptcy than  that  first  alleged,  if  such  earlier 
act  is  charged  in  either  of  the  other  peti- 
tions, and,  in  either  case,  the  proceedings 
upon  the  other  petitions  may  be  stayed  un- 
til an  adjudication  is  made  upon  the  petition 
first  heard  ;  and  the  court  whicfi  makes  the 
first  adjudication  of  bankruptcy  shall  retain 
jurisdiction  over  all  proceedings  therein  un- 
til the  same  shall  be  closed.  In  case, two  or 
more  petitions  for  adjudication  of  bankruptcy 
shall  be  filed  in  different  districts  by  differ- 
ent members  of  the  same  copartnership  for 
an  adjudication  of  the  bankruptcy  of  said 
copartnership,  the  court  in  which  the  peti- 
tion is  first  filed  having  jurisdiction  shall 
take  and  retain  jurisdiction  over  all  proceed- 
ings in  such  bankruptcy  until  the  same  shall 
be  closed;  and  if  such  petitions  shall  be 
filed  in  the  same  district,  action  shall  be  first 
had  upon  the  one  first  filed. 

17 — Concerning   Redemptions  of  Property 
and   Compoimding  Claims. 

Whenever  it  may  be  deemed  for  the  bene- 
fit of  the  estate  of  a  bankrupt  to  redeem  and 
discharge  any  mortgage  or  other  pledge,  or 
deposit,  or  lien  upon  any  property,  real  or 
personal,  or  to  relieve  said  property  from 
any  conditional  contract,  and  to  tender  per- 
formance of  the  conditions  thereof,  or  to 
compound  any  debts  or  other  claims  or  se- 
curities due  or  belonging  to  the  estate  of  the 
bankrupt,  the  assignee,  or  the  bankrupt,  or 
any  creditor  who  has  proved  his  debt,  may 
file  his  petition  therefor  in  the  ofBce  of  the 
clerk  of  the  district  court;  and  thereupon 
the  court  shall  appoint  a  suitable  time  and 
place  for  the  hearing  thereof,  notice  of  which 
shall  be  given  in  some  newspaper,  to  be  de- 
signated by  the  court,  at  least  ten  days  be- 
fore the  hearing,  so  that  all  creditors  and 
other  persons  interested  may  appear  and 
show  cause,  if  any  they  have,  why  an  order 
should  not  be  passed  by  the  court  upon  the 


petition  authorizing  such  act  on  the  part  of 
the  assignee. 

18 — Proceedings  in  case  of  Copartnerships. 
In  case  one  or  more  members  of  a  copart- 
nership refuses  to  join  in  a  petition  to  have 
the  firm  declared  bankrupt,  the  parties  re- 
fusing shall  be  entitled  to  resist  the  prayer 
of  the  petition  in  the  same  manner  as  if  the 
petition  had  been  filed  by  a  creditor  of  the 
partnership,  and  notice  of  the  filing  of  the 
petition  shall  be  given  to  him  in  the  same 
manner  as  provided  by  law  and  by  these 
rules  in  the  case  of  a  debtor  petitioned 
against ;  and  he  shall  have  the  right  to  ap- 
pear at  the  time  fixed  by  the  court  for  the 
hearing  of  the  petition,  and  to  make  proof, 
if  he  can,  that  the  copartnership  is  not  in- 
solvent, or  has  not  committed  an  act  of 
bankruptcy,  and  to  take  all  other  defenses 
which  any  debtor  proceeded  against  is  en- 
titled to  take  by  the  provisions  of  the  act ; 
and  in  case  an  adjudication  of  bankruptcy  is 
rajide  upon  the  petition,  such  copartner  shall 
be  required  to  furnish  to  the  marshal,  as 
messenger,  a,  schedule  of  his  debts  and  an 
inventory  of  his  property,  in  the  same  man- 
ner as  is  required  by  the  act  in  cases  of 
debtors  against  whom  adjudication  of  bank 
ruptcy  shall  be  made. 

16 — Duties  of  Assignees. 
The  assignee  shall,  immediately  on  enter- 
ing upon  his  duties,  prepare  a  complete  in- 
ventory of  all  the  property  of  the  bankrupt 
that  comes  into  his  possession  ;  and  all  sales 
of  the  same  shall  be  by  public  auction,  un- 
less otherwise  ordered  by  the  court.  Every 
assignee  shall  keep  full,  exact,  and  regular 
books  of  account  of  all  receipts,  payments, 
and  expenditures  of  money  by  him,  and 
shall  make  report  to  the  court,  within 
twenty  days  after  receiving  the  deed  of  as- 
signment, of  the  articles  set  off  to  the  bank- 
rupt by  him,  according  to  the  provisions  of 
the  fourteenth  section  of  the  act,  with  the 
estimated  value  of  each  article,  and  any 
creditor  may  take  exceptions  to  the  deter- 
mination of  the  assignee  within  twenty  days 
after  the  filing  of  the  report. 

20 — Composition  with  Creditors,  (Arhitra- 
tion.) 

Whenever  an  assignee  shall  make  appli- 
cation to  the  court  for  authorty  to  submit  a 
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controversy  arising  in  the  settlement  of  de- 
mands against  the  bankrupt's  estate,  or  of 
debts  due  to  it,  to  the  determination  of  ar- 
bitrators, or  for  authority  to  compound  and 
settle  such  controversy  by  agreement  with 
the  other  party,  the  subject  matter  of  the 
controversy  and  the  reasons  why  the  as- 
signee thinks  it  proper  and  most  for  the  in- 
terest of  the  creditors  that  it  should  be  set- 
tled by  arbitration  or  otherwise,  shall  be 
set  forth  clearly  and  distinctly  in  the  appli- 
cation ;  and  the  court,  upon  examination  of 
the  same,  may  immediately  proceed  to  take 
testimony  and  make  an  order  thereon,  or 
may  direct  the  assignee  to  give  notice  of  the 
application,  either  by  publication  or  by  mail, 
or  both,  to  the  creditors  who  have  proved 
their  claims  to  appear  and  show  cause,  on 
a  day  to  be  named  in  the  order  and  notice 
why  the  application  should  not  be  granted, 
and  may  make  such  order  thereon  as  may 
be  just  and  proper. 

21 — Disposal  of  Froperty  by  Assignee. 

In  making  sales  of  personal  property  the 
assignee  shall  give  at  least  ten  days'  notice 
of  the  time  and  place  of  the  sale,  and  of  the 
articles  to  be  sold,  by  advertisement  in  one 
or  more  newspaper,  to  be  designated  by  the 
court  or  by  a  register,  and  by  posted  hand- 
bills or  otherwise,  as  he  may  think  best 
for  the  interest  of  the  estate,  or  as  the 
court  may  order,  and  he  shall  give  like 
notice  of  the  sale  of  any  real  estate  at 
least  twenty  days  before  such  sale.  Upon 
his  application  to  the  court,  and  for  good 
cause  shown,  the  assignee  may  be  au- 
thorized to  sell  any  specified  portion  of 
the  bankrupt's  estate  at  private  sale.  The 
court  by  order  in  special  cases,  may  dis- 
pense with  newspaper  and  handbill  adver- 
tisements. It  making  sale  of  the  franchise 
of  a  corporation,  it  may  be  offered  in  frac- 
tional parts,  or  in  certain  number  of  shares, 
corresponding  to  the  number  of  shares  in 
the  bankrupt  corporation.  And  in  making 
the  sale  of  the  real  estate  of  a  bankrupt, 
the  assignee  shall,  unless  otherwise  ordered 
by  the  court,  offer  the  same  in  lots  or  par- 
cels, if  it  exists  in  separate  parcels,  in  such 
manner  as  may  be  for  the  interest  of  the 
creditors  of  the  estate. 

22— Perishable  Property. 
In  all  cases  where  goods  or  other  articles 


come  into  possession  of  the  messenger  or 
assignee  which  are  perishable,  or  liable  to 
deterioration  in  value,  the  court  may,  upon 
application,  in  its  discretion,  order  the  same 
to  be  sold,  and  the  proceeds  deposited  in 
court. 

23 — Service  of  Notice. 

The  notice  provided  by  the  eighteenth  sec- 
tion of  the  act  shall  be  served  by  the  mar- 
shal or  his  deputy,  and  notice  to  the  cred- 
itors of  the  time  and  place  of  meeting  pro- 
vided by  the  section  shall  be  given  through 
the  mail  by  letter,  signed  by  the  clerk  of  the 
court. 

Every  envelope  containing  a  notice  sent 
by  the  clerk  or  messenger  shall  have  printed 
on  it  a  direction  to  the  postmaster  at  the 
place  to  which  it  is  sent  to  return  the  same 
within  ten  days  imless  called  for. 

24 — Opposition  to  Discharge. 

A  creditor  opposing  the  application  of  a 
bankrupt  for  discharge  shall  enter  his  ap- 
pearance in  opposition  thereto  on  the  day 
when  the  creditors  are  required  to  show 
cause,  and  shall  file  his  specification  of  the 
grounds  of  his  opposition,  in  writing,  within 
ten  days  thereafter,  unless  the  time  shall  be 
enlarged  by  order  of  the  district  court  in 
the  case,  and  the  court  shall  thereupon 
make  an  order  as  to  the  entry  of  said  case 
for  trial  on  the  docket  of  the  district  court, 
and  the  time  within  which  the  same  shall 
be  heard  and  decided. 

25 — Second  and  Third  Meeting  of  Creditors. 

Whenever  any  bankrupt  shall  apply  for 
his  discharge,  within  three  months  from  the 
date  of  his  being  adjudged  a  bankrupt,  un- 
der the  provisions  of  the  twenty-ninth  sec- 
tion of  the  act,  the  court  may  direct  that  the 
second  and  third  meetings  of  creditors  of 
said  bankrupt  required  by  the  twenty- 
seventh  and  twenty-eighth  sections  of  said 
act  shall  be  had  on  the  day  which  may  be 
fixed  in  the  order  of  notice  for  the  creditors 
to  appear  and  show  cause  why  a  discharge 
should  not  be  gi-anted  such  bankrupt ;  and 
the  notices  of  such  meeting  shall  be  sufB- 
cient  if  it  be  added  to  the  notice  to  show 
cause,  that  the  second  and  third  meetings 
of  said  creditors  shall  be  had  before  the  re- . 
gister  upon  the  same  day  that  cause  may  be 
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shown  against  the  discharge,  or  upon  some 
previous  days  or  day. 

26 — Appeals. 

Appeals  in  equity  from  the  district  to  the 
circuit  court,  and  from  the  circuit  to  the 
supreme  court  of  the  United  States,  shall 
be  regulated  by  the  rules  governing  appeals 
in  equity  in  the  courts  of  the  United  States. 
Any  supposed  creditor  who  takes  an  appeal 
to  the  circuit  court  from  the  decision  of  the 
district  court  rejecting  his  claim,  in  vrhole 
or  in  part,  according  to  the  provisions  of  the 
eighth  sefction  of  the  act,  shall  give  notice 
of  his  intention  to  enter  the  appeal  within 
ten  days  from  the  entry  of  the  final  decision 
of  the  district  court  upon  his  claim ;  and  he 
shall  file  his  appeal  in  the  clerk's  office  of 
the  circuit  within  ten  days  thereafter,  setting 
forth  a  statement  in  writing  of  his  claim  in 
the  manner  prescribed  by  said  section  ;  and 
the  assignee  shall  plead  or  answer  thereto 
in  like  manner  within  ten  days  after  the 
statement  shall  be  filed.  Every  issue  there- 
on shall  be  made  up  in  the  court,  and  the 
cause  placed  upon  the  docket  thereof,  and 
shall  be  heard  and  decided  in  the  same  man- 
ner as  other  actions  at  law. 

27 — Imprisoned  Debtor. 
If  a*  the   time  of  preferring  his  petition 
the  debtor  shall  be  imprisoned,  the  court, 
upon  his  application,  may  order  him  to  be 
produced  upon  habeas  corpus  by  the  jailor, 
or  any  officer  in  whose  custody  he  may  be, 
before  the  register,  for  the  purpose  of  testi- 
fying in  any  matter  relating  to  his  bank- 
ruptcy; and  if  committed   after  the  filing 
of  his  petition  upon  process  in  any  civil  ac- 
tion founded  upon  a  claim  provable  in  bank- 
ruptcy, the  court  may,  upon  like  application, 
discharge  him  from  such  imprisonment.     If 
the  petitioner,  during  the  pendency  of  the 
proceedings  in  bankruptcy,  be  arrested  or 
imprisoned  upon  process  in  any  civil  action, 
the  district  court,  upon  his  application,  may 
issue  a  writ  of  habeas  corpus  to  bring  him 
before  the  court,  to  ascertain  whether  such 
process  has  been  issued  for  the  collection  of 
any  claim  provable  in  bankruptcy,  and,  if  so 
provable,  he  shall  be  discharged  ;  if  not,  he 
shall  be  remanded  to  the  custody  in  which 
he  may  lawfully  be.    Before  granting  the 
order  for  discharge,  the  court  shall  cause 
notice  to  be  served  upon  the  creditor,  or  his 


attorney,  so  as  to  give  him  an  opportnniwy 
of  appearing  and  being  heard  before  the 
granting  of  the  order. 

28 — Deposit  and  payment  of  moneys. 
The  district  court  in  each  district  shall 
designate  certain  national  banks,  if  there  are 
any  within  the  judicial  district,  or,  if  there 
be  none,  then  some  other  safe  depository,  in 
which  all  moneys  received  by  assignees  or 
paid  into  court  in  the  course  of  any  proceed- 
ings in  bankruptcy  shall  be  deposited ;  and 
every  assignee  and  the  clerk  of  said  court 
shall  deposit  all  sums  received  by  them,  sev- 
erally, on  account  of  any  bankrupt's  estate, 
in   one   designated  depository  ;    and  every 
clerk  and  assignee  shall  make  a  report  to  the 
court  of  the  fund.s  received  by  him,  and  of 
deposits  made  by  him,  on  the  first  Monday 
of  every  month!     No   moneys  so  deposited 
shall  be  drawn  from  such  depository  unless 
upon   a  check,  or  warrant,  signed   by   the 
clerk  of  the  court,  or  by  an  assignee,  and 
countersigned  by  the  judge  of  the  court,  or 
one  of  the  registers  designated  for  that  pui'- 
pose,  stating  the  date,  the  sum,  and  the  ac- 
count for  which  it  is  drawn ;  and  the  entry 
of  the  substance  of  such  check  or  warrant, 
with  the  date  thereof,  the  sum  drawn  for, 
and  the  account  for  which  it  is  drawn,  shall 
be  forthwith  made  in  a  book  kept  for  that 
purpose  by  the  assignee  or  the  clerk;  and 
all  checks  and  drafts  shall  be  entered  in  the 
order  of  time  in  which  they  are  drawn,  and 
shall  be  numbered  in  the  case  of  each  estate. 
A  copy  of  this  rule  shall  be  furnished  to  the 
depository  so  designated,  and  also  the  name 
of  any  register  authorized  to  countersign 
said  checks. 

29 — Prepayment  or  secfurity  of  fees. 

The  fees  of  the  register,  marshal,  and  clerk 
shall  be  paid  or  secured  in  all  cases  before 
they  shall  be  compelled  to  perform  the  du- 
ties required  of  them  by  the  pai'ties  requir- 
ing such  service ;  and,  in  the  case  of  wit 
nesses,  their  fees  shall  be  tendered  or  paid 
at  the  time  of  the  service  of  the  summons  or 
subpoena,  and  shall  include  their  traveling 
expenses  to  and  from  the  place  at  which 
they  may  be  summoned  to  attend.  The 
court  may  order  the  whole  of  such  portion 
of  the  fees  and  costs  in  each  case  to  be  paid 
out  of  the  fund  in  court  in  such  case  as  shall 
seem  just. 
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30 — As  to  fees  and  costs. 

To  the  clerk  of  the  court. — For  each  notice 
required  to  be  sent  by  mail,  when  signed  by 
the  clerk,  ten  cents ;  the  postage  to  be  pre- 
paid by  the  party  required  to  give  such  no- 
tice. 

To  the  clerk  and  register. — For  every  copy 
of  any  paper  in  proceedings  in  bankruptcy, 
twenty-flve  cents  for  certifying  the  same, 
and,  in  addition  thereto,  ten  cents  for  each 
folio  of  one  hundred  words. 

To  the  register. — For  every  order  made 
where  notice  is  required  to  be  given,  and  for 
certifying  copy  of  the  same  to  the  clerk,  one 
dollar. 

For  every  certificate  of  question  to  be  cer- 
tified to  the  district  judge,  under  the  fourth 
and  sixth  sections  of  the  act,  one  dollar. 

For  every  proof  of  debt,  twenty-five 
cents;  and  where  testimony  is  taken,  the 
fees  prescribed  by  law  may  be  added. 

In  cases  where  the  debtor  has  no  means, 
and  makes  proof,  to  the  satisfaction  of  the 
court,  that  he  is  unable  to  pay  the  costs 
prescribed  by  the  act  and  these  orders,  the 
judge,  in  his  discretion,  may  direct  that  the 
fees  and  costs  therein  shall  not  exceed  the 
sum  required  by  the  act  to  be  deposited 
with  the  clerk. 

31 — Costs  in  Contested  Adjudications. 

In  cases  of  involuntary  bankruptcy,  where 
ihe  debtor  resists  an  adjudication,  and  the 
TOurt,  after  hearing,  shall  adjudge  the  debtor 
a  bankrupt,  the  petitioning  creditor  shall 
recover,  to  be  paid  out  of  the  fund,  the 
same  costs  that  are  allowed  by  law  to  a 
party  recovering  in  a  suit  in  equity ;  and  in 
case  the  petition  shall  be  dismissed,  the 
debtor  may  recover  like  costs  from  'the 
netitioner. 

32 — As  to  Fwms  and  Schedules. 
The  several  forms  specified  in  the  schedules 
annexed  to  these  orders  for  the  several  pur- 
poses therein  stated  shall  be  observed  and 
used  with  such  alterations  as  may  be  neces- 
sary to  suit  the  circumstances  of  any  par- 
ticular case.  In  all  cases  where,  by  the 
provisions  of  the  act,  a  special  order  is  re- 
quired to  be  made  in  any  proceeding,  or  in 
any  case  instituted  under  the  act  in  a  dis- 
trict court  of  the  United  States,  such  order 


shall  be  framed  by  the  court  to  suit  the  cir- 
cumstances of  the  particular  case ;  and  the 
forms  hereby  prescribed  shall  be  followed, 
as  nearly  as  may  be,  and  so  far  as  the  same 
are  applicable  to  the  circumstances  requiring 
such  special  order.  In  proceedings  in  equity, 
instituted  for  the  purpose  of  carrying  into 
efiect  the  provisions  of  the  act,  or  for  en- 
forcing the  rights  and  remedies  given  by  it, 
the  rules  of  equity  practice  established  by 
the  supreme  court  of  the  United  States 
shall  be  followed  as  nearly  as  may  be.  In 
proceedings  at  law,  instituted  for  the  same 
purpose,  the  rules  of  the  circuit  court  regu- 
lating the  practice  and  procedure  in  cases  at 
law  shall  be  followed  as  nearly  as  may  be. 

December  Tebm,  1867. 

The  thirty-second  rule  in  bankruptcy  is  . 
amended  so  as  to  read  as  follows  : 

The  several  forms  specified  in  the  schedules 
annexed  to  these  orders  for  the  several  pur- 
poses therein  stated  shall  be  observed  and 
used,  with  such  alterations  as  may  be  neces- 
sary to  suit  the  circumstances  of  any  par- 
ticular case.  In  all  cases  where,  by  the 
provisions  of  the  act,  a  special  order  is  re- 
quired to  be  made  in  any  proceeding,  or  in 
any  case  instituted  under  the  act  in  a  dis- 
trict court  of  the  United  States,  such  order 
shall  be  framed  by  the  court  to  suit  the  cir- 
cumstances of  the  particular  case  ;  and  the 
forms  hereby  prescribed  shall  be  followed  as 
nearly  as  iday  be,  and  so  far  as  the  same  are 
applicable  to  the  circumstances  requiring 
such  special  order.  In  proceedings  in  equity, 
instituted  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  act,  or  for  en- 
forcing the  rights  and  remedies  given  by  it, 
the  rules  of  equity  practice  established  by 
the  supreme  court-  of  the  United  States 
shall  be  followed  as  nearly  as  may  be.  In 
proceedings  at  law,  instituted  for  the  same 
purpose,  the  rules  of  the  circuit  court  regu- 
lating the  practice  and  procedure  in  cases  at 
law  shall  be  followed  as  nearly  as  may  be. 
But  the  court,  as  the  judge  thereof,  may, 
by  special  rule  in  any  case,  vary  the  time 
allowed  for  return  of  process,  for  appear- 
ance and  pleading,  and  for  taking  testimony 
and  publication,  and  may  otherwise  modify 
the  rules  for  the  preparation  of  any  par- 
ticular case  so  as  to  facilitate  a  speedy 
hearing. 


Gaz. 


131 


1042 


APPENDIX. 


33 — Omissions  and  Amendments. 

Whenever  a  debtor  shall  omit  to  state  in 
the  schedules  annexed  to  his  petition  any 
of  the  facts  lequired  to  be  stated  concerning 
his  debts  or  his  property,  he  shall  state, 
either  in  its  appropriate  place  in  the 
schedules  or  in  a  separate  affidavit  to  be 
filed  with  the  petition,  the  reason  for  the 
omission,  with  such  particularity  as  will 
enable  the  court  to  determine  whether  to 
admit  the  schedules  as  sufficient,  or  to  re- 


quire the  debtor  to  make  further  efforts  to 
complete  the  same  according  to  the  require- 
ments of  the  law ;  and  in  making  any 
application  for  amendment  to  the  schedules 
the  debtor  shall  state  under  oath  the  sub- 
stance of  the  matters  proposed  to  be  in- 
cluded in  the  amendment,  and  the  reasons 
why  the  same  had  not  been  incorporated  in 
his  schedules  as  origmally  filed,  or  as  pre- 
viously amended.  In  like  manner,  he  may 
correct  any  statement  made  during  the 
course  of  his  examination. 


RULES   IN   BANKRUPTCY 


DISTRICT  COUETS  OF  THE  UNITED  STATES. 


ARKA]SrSAS.-Eastern 
District. 

Be  it  remembered,  Tliat  a  district  court  of 
the  United  States  of  America,  in  and  for 
the  eastern  district  of  Arkansas,  begun  and 
holden  on  Monday,  the  seventh  day  of  Octo- 
ber, Anno  Domini,  one  thousand  eight  hun- 
dred and  sixty-seven :  At  the  United  States 
court  room  in  the  city  of  Little  Rock,  Ar- 
kansas, the  Hon.  Henry  0.  Caldwell, 
judge,  presiding  and  holding  said  court; 
the  following  proceedings  were  had,  to  wit : 

On  Saturday,  January  4th  A.  D.  .1868,  as 
follows : 

Ordered,  That  the  following  rules  and  or- 
ders be  prescribed  and  adopted  as  rules  and 
orders  governing  proceedings  in  bankruptcy, 
in  the  district  court  of  the  United  States, 
for  the  eastern  district  of  Arkansas,  in  addi- 
tion to  the  general  orders  in  bankruptcy  and 
forms  adopted  by  the  justices  of  the  supreme 
court  of  the  United  States. 

RuLB  One. — Reference  of  Petitions  to 


1.  In  voluntary  bankruptcy,  where  the 
petition  states  that  the  debtor  has  resided  or 
carried  on  business  for  the  six  months  next 
immediately  preceding  the  time  of  filing 
such  petition,  or  for  the  longest  period  du- 
ring such  six  months,  in  any  one  of  the  fol- 
lowing named  counties,  to  wit :  Pulaski, 
Saline,  Hot  Spring,  Jefferson,  Dallas,  Brad- 
ley, Drew,  Desha,  Ohocot,  Ashley,  Calhoun, 
Union,  Ouachita,  Columbia,  Hempstead,  La- 
fayette, Pope,  Yell,  Perry,  Montgomery, 
Clark,  Pike,  Oonway,  Prairie  and  Arkansas, 
such  petition  shall  be  referred  to  Albert  W. 
Bishop,  Esq.,  register  in  bankruptcy  in  the 
second  congressional  district. 


2.  Where  the  petitioning  debtor  resdes  in 
any  one  of  the  following  named  counties,  to 
wit:  Green,  Mississippi,  Craighead,  Ran- 
dolph, Lawrence,  Fulton,  Izard,  Searcy, Van 
Buren,  Independence,  Jackson,  Poinsett, 
Crittenden,  St.  Francis,  White,  Monroe, 
Phillips,  Woodruff,  Cross,  Marion  and  New- 
ton ;  the  petition  will  be  referred  to  Elisha 
Baxter,  Esq.,  register  in  bankruptcy,  in  the 
first  congressional  district. 

3.  A  petition  may,  for  special  reasons,  be 
otherwise  referred ;  and  in  involuntary  bank- 
ruptcy the  register  will  be  designated  with 
reference  to  the  special  circumstances  of 
each  case. 

Rule    Two. — Registers'    Certificate    as    to 
Correctness  inform  of  Petition. 

The  certificate  of  the  register  required  by 
rule  7,  of  general  orders  in  bankruptcy,  as 
to  the  correctness  in  form  of  the  petition 
and  schedules,  shall  be  indorsed  on  the  pe- 
tition or  attached  thereto,  before  the  same  is 
filed  in  the  clerk's  office ;  and  the  register 
shall  not  grant  said  certificate,  nor  issue  any 
warrant  under  form  No.  6,  unless  the  whole 
of  the  eleven  sheets  comprising  schedule  A 
and  B,  in  form  No.  1,  make  part  of  the 
schedules  to  the  petition. 

Bulb  Three. — Deposit  of  ^5Q. 
The  sum  of  fifty  dollars  mentioned  in  sec- 
tion 47  of  the   bankrupt  act,  shall  be  de- 
posited in  each  case  with  the  register,  to 
whom  the  case  is  referred. 

Rule  Foue. — Cleric  to  furnish  Blanks  to 


1.  The  clerk  shall  furnish  to  each  register 
blank  forms  process,  summons  and  subpoenas 
with  his  signature  and  the  seal  of  the  court ; 
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and  each  of  said  blanks  when  used  by  regis- 
ter shall  be  countersigned  by  him. 

2.  Each  register  shall  keep  an  account  of 
said  blanks  used  in  each  case,  and  return  a 
copy  of  said  account  to  the  clei  k  in  order  that 
the  fees  of  the  latter  may  be  properly  taxed. 

Rule    Five. — Appointment   of  Assignees. 

1.  If  no  choice  of  an  assignee  is  made  by 
the  creditors  at  the  first  meeting,  or  if  an 
assignee  chosen  by  the  creditors  fails  within 
five  days  to  express  in  writing  his  accept- 
ance of  the  trust ;  or  in  case  of  a  vacancy  in 
the  office  of  assignee  caused  by  removal,  resig- 
nation or  otherwise,  John  Wassell,  Esq.,  of 
the  city  of  Little  Rock,  United  States  com- 
missioner, will  be  appointed  assignee  where 
the  judge  is  required  to  appoint. 

And  when  the  said  John  Wassell  shall  be 
appointed  by  any  register,  such  appointment 
shall  be  entered  "approved  by  tlie  judge." 
In  special  cases,  special  orders  for  the  ap- 
pointment will  be  made. 

3.  Every  election  of  assignee  by  the  cred- 
itors when  indorsed  by  the  register  having 
charge  of  the  case  as  satisfactory,  shall  be  en- 
tered by  the  clerk  "  approved ;"  unless  other- 
wise ordered  by  the  judge,  subject,  however, 
in  all  cases  to  the  judge's  order  for  a  new  elec- 
tion or  removal. 

Rule  Six. — Assignee  to  give  Bond  in  cer- 
tain cases. 

In  all  cases  when  the  estate  of  the  bank- 
rupt, in  the  opinion  of  the  register  will  ex- 
ceed the  sum  of  five  hunnred  dollars,  the 
assignee  before  entering  on  his  duties  shall 
give  bond  to  the  United  States,  conditioned 
for  the  due  and  faithful  discharge  of  his  du- 
ties, in  such  sum  and  with  such  sureties,  as 
shall  be  approved  by  the  judge  or  register, 
by  his  indorsement  thereon. 

Rule  Seven. — Original  Assignment  to  he 
Filed  with  Clerk. 

The  original  assignment  of  every  estate 
in  bankruptcy,  shall  be  deposited  with  the 
clerk,  and  preserved  among  the  files  of  the 
court  pertaining  to  the  case  ;  and  a  certified 
copy  under  the  seal  of  the  court  delivered  to 
the  assignee. 

Rule,  Eight. — PuhlicaUon  of  Notices. 
1.  All  notices  which  under  the  bankrupt 
act  required  newspaper  publication,  shall  be 


published  in  one  or  two  newspapers,  as  the 
register  may  direct,  to  be  selected  by  him, 
subject  to  the  provisions  and  requirements 
of  section  seven  of  the  act  of  congress  of 
March  2d,  1867,  U.  S.  statutes  at  large,  pp. 
466-7. 

2.  Notices  of  meetings  of  creditors,  and 
of  the  bankrupt's  application  foi-  discharge, 
must  be  published  once  a  week  for  two  con- 
secutive weeks,  the  last  publication,  to  be  at 
least  ten  days  before  the  meeting  of  credi- 
tors, or  the  time  of  hearing  the  application 
for  discharge. 

3.  Notice  of  the  appointment  of  assignees, 
must  be  published  once  a  week  for  three 
successive  weeks,  and  no  other  notice  except 
of  the  sale  of  property  by  an  assignee,  or  the 
marshal,  shall  be  published  more  than  once 
a  week  for  two  consecutive  weeks,  at  the 
expense  of  the  estate;  unless  a  greater 
number  of  publications  are  required  by  law, 
or  general  orders. 

4.  The  pompensation  allowed  for  publish- 
ing such  notices,  shall  in  no  case  exceed  the 
rates  allowed  by  the  seventh  section  of  the 
act  of  congress,  of  March  2d,  1867. 

5.  The  marshal,  clerk,  and  every  register 
and  assignee,  when  required  to  publish  any 
notice,  shall  procure  and  return  to  the  court 
to  be  filed  with  the  papers  in  the  case,  a 
copy  of  such  notice  cut  from  each  news- 
paper in  which  it  is  published,  accompanied 
by  the  affidavit  of  the  printer,  or  publisher 
of  the  paper,  or  other  person  having  knowl- 
edge of  the  facts,  showing  that  the  required 
publications  of  such  notice  have  been  made; 
and  no  compensation  shall  be  paid  for  the 
publication  of  any  notice,*until  the  printer 
or  publisher  furnishes  the  required  proof  of 
its  due  publication. 

Rule  Nine. — Register  to  fix  time  and  place 
of  acting  on  cases  referred  to  him. 

Each  register  shall  fix  the  time  when,  and 
the  place  where  he  will  act  upon  matters 
arising  under  the  cases  referred  to  him ; 
unless  the  court  by  its  order  specifies  a  dif- 
ferent time  or  place ;  and  each  register  shall 
by  writing  filed  with  the  clerk,  state  the 
time  when,  and  the  place  at  which  he  will 
attend  for  such  action 

Rule  Ten. — Issuing  C&rtificate  for  Opinion 
of  Cowrt. 
All  issues  certified  by  a  register  for  the 
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opinion  of  the  court,  shall  briefly  state  the 
opinion  of  the  register  on  the  issue  sub- 
mitted. 

Rule  Eleven. — Time  of  Holding  Cowts 
in  Banhruptey. 

A  special  court  of  bankruptcy  will  be 
holden  on  every  Monday  at  10  o'clock  a.  m., 
excepting  such  times  as  the  judge  may 
necessarily  be  absent  from  the  city. 

Rule  Twelve. — Deposit  of  Moneys. 

1.  In  pursuance  of  rule  28,  of  the  "  gen- 
eral orders  in  bankruptcy,"  the  "  Merchants' 
National  Bank  of  Little  Rock,  Arkansas,"  is 
designated  as  the  bank  in  which  all  moneys 
received  by  assigneee,  or  paid  into  court  in 
the  course  of  any  proceedings  in  bankruptcy 
shall  be  deposited. 

2.  All  moneys  received  by  the  clerk  of 
the  court  on  account  of  any  bankrupt's 
estate,  or  paid  into  court  in  the  course  of 
any  proceedings  in  bankruptcy,  (except  the 
sums  deposited  with  the  clerk  under  sec- 
tion 47  of  the  act,)  shall  be  deposited  in 
said  bank. 

3.  The  check  or  warrant  for  drawing 
moneys  deposited  by  the  clerk,  shall  be 
signed  by  the  clerk  and  countersigned  by 
Albert  W.  Bishop,  Esq.,  register  in  bank- 
ruptcy, who  is  designated  for  that  purpose. 

4.  And  the  check  or  warrant  for  drawing 
money  deposited  by  an  assignee,  shall  be 
signed  by  the  assignee  and  said  register  in 
bankruptcy,  Albert  W.  Bishop,  Esq. 

5.  The  clerk  will  furnish  said  bank  a  copy 
of  this  rule  and  also  a  copy  of  rule  28  of 
"general  orders  in  bankruptcy." 

A  true  copy  from  the  record  : 
Attest  :  Clerk. 


CALIFORNIA. 

Rule  1.  In  voluntary  bankruptcy,  the  pe- 
tition shall  be  referred  to  Form  No.  4,  as 
prescribed  by  the  supreme  court  of  the  Uni- 
ted States  to  the  register  of  the  congressional 
district  in  which  the  petition  states  that 
the  debtor,  whether  an  individual,  a  copart- 
nership, corporation,  or  a  joint  stock  com- 
pany, has  resided,  or  carried  on  business,  for 
the  six  months  next  immediately  preceding 
the  time  of  filing  the  petition,  or  for  the 


longest  period  during  such  six  months,  un- 
less otherwise  ordered.  A  petition  may  be 
otherwise  referred  for  .special  reasons,  and  in 
cases  not  herein  provided  for.  In  involun- 
tary bankruptcy,  the  register  will  be  desig- 
nated with  reference  to  the  special  circum- 
stances of  each  case. 

The  order  of  reference.  Form  No.  4,  in 
voluntary  bankruptcy  shall  specify  as  the 
place  where  the  register  shall  act  upon  the 
matters  arising  in  the  case,  and  warrant 
Form  No.  59,  in  involuntary  bankruptcy, 
shall  specify  as  the  place  where  the  meeting 
of  creditors  will  be  held,  the  principal  ofBce 
of  the  register  to  whom  the  said  matters 
shall  be  referred,  to  be  by  him  designated  by 
a  writing  filed  with  the  clerk.  But  the 
court  may,  on  the  suggestion  of  the  register, 
or  on  application  of  the  parties,  designate  an- 
other place  for  said  proceedings,  when  re- 
quired by  the  special  circumstances  of  the 
case. 

All  of  the  registers  shall,  by  writing  filed 
with  the  clerk,  designate  their  principal  of- 
fice in  their  congressional  district,  and  state 
the  times  when  they  will  be  in  attendance 
at  the  same  to  discharge  their  duties. 

2.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 
case  be  referred  to  one  of  the  registei'S,  nam- 
ing him,  to  take  such  proceedings  therein  as 
are  required  by  the  act. 

3.  The  register  shall,  under  Rule  No.  7 
of  the  "  general  orders  in  bankruptcy," 
examine  the  duplicate  copy  of  the  petition 
and  schedules  specified  in  Form  No.  4,  and 
such  duplicate  copy  shall  either  be  a  copy  of 
such  filed  original,  certified  by  the  clerk  un- 
der the  seal  of  the  court,  or  else  a  duplicate 
original,  signed  and  verified  in  like  manner 
with  the  original  petition  and  schedules  filed 
with  the  clerk,  and  shown  by  evidence  satis- 
factory to  the  register  to  be  such  duplicate 
original ;  and  the  certificate  of  the  register, 
required  by  said  rule  7,  as  to  correctness  in 
form  of  the  petition  and  schedules,  shall  be 
made  in  writing,  and  be  signed  by  him,  on 
the  duplicate  copy  which  he  so  examines, 
and  he  shall  not  issue  any  warrant  under 
Form  No.  6,  until  he  shall  have  so  made  a 
certificate,  after  such  examination,  that  the 
petition  and  schedules  are  correct  in  form. 
No  such  certificate  shall  be  made  unless  the 
whole  eleven  pages  composing  schedules  A 
and  B,  in  Form  No.  1,  form  part  of  the 
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schedules  to  the  petition.     (Amendment  Oc- 
tober 13,  1869.) 

Provided,  That  if  it  shall  appear  to  the 
register,  in  his  discretion,  that  it  is  for  the 
interest  of  the  estate  that  the  observance  of 
the  last  clause  of  this  rule  be  dispensed  with, 
he  shall  be  authorized  to  do  so,  and  to  issue 
the  warrant  forthwith. 

4.  The  warrant  issued  under  section  11  or 
section  42  of  the  act,  according  to  Form  No. 
6  or  59,  shall  specify  one  of  the  newspapers 
published  in  the  county  stated  in  the  peti- 
tion, as  the  one  in  which  the  debtor,  whether 
an  individual,  a  copartnership,  a  corporation 
or  a  joint  stock  company,  has  resided  or  car- 
ried on  business  for  the  six  months  next  im- 
mediately preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months;  in  case  a  newspaper  is 
published  in  such  county,  the  selection  of 
such  newspaper  to  be  made  by  the  register 
to  whom  the  petition  or  case  is  referred,  but 
in  case  there  is  no  paper  published  in 
said  county,  then  the  register  is  to  designate 
a  newspaper  published  nearest  to  the  county 
seat  of  said  county. 

The  notices  to  be  published  in  pursuance 
of  said  warrant  shall  be  published  twice  in 
the  newspaper  selected. 

The  warrant  shall  designate  creditors  on 
whom  personal  service  is  to  be  made,  and 
notice  shall  be  served  by  mail  upon  all  cred- 
itors other  than  those  so  designated.  No 
creditor  resident  out  of  this  judicial  district 
shall  be  designated  for  personal  service. 

The  warrant  Form  No.  6  shall  be  regarded 
as  "  Process,''  under  rule  2  of  the  "  gene- 
ral orders  in  bankruptcy,"  and  such  war- 
rant, before  it  is  issued  to  the  marshal,  in 
addition  to  being  signed  by  the  clerk  and 
sealed  with  the  seal  of  the  court,  shall  be 
signed  by  the  judge  or  register  at  the  foot 
thereof,  in  the  following  form,  with  the 
date  : 

"  Issued  by  me,  this  day  of 

A.  D.  187 

District  Judge,  or 
Register  in  Bankruptcy. 

Whenever  the  order.  Form  No.  10,  is  used 
by  a  register,  the  conclusion  of  the  form 
may  be  varied  so  that  the  order  may  be 
attested  or  signed  by  the  register  alone. 

5.  All  proofs  of   debt    which    shall   be 


made  and  verified  prior  to  the  election  or 
appointment  of  an  assignee,  shall  he  de- 
livered or  sent  to  the  register  to  whom  the 
case  is  referred.  If  the  register  entertains 
doubts  of  the  validity  of  any  claim,  or  the 
right  of  a  creditor  to  prove  it,  and  is  of 
opinion  that  such  validity  or  right  ought  to 
be  investigated  by  the  assignee,  he  may 
postpone  the  proof  of  the  claim. 

6.  Under  rule  9,  of  the  "general  orders 
in  bankruptcy,"  an  assignee  shall  notify  the 
register  of  his  acceptance  or  rejection  of  the 
trust,  and  the  register  shall,  immediately  on 
receiving  such  notice,  report  it  to  the  clerk 
of  the  court. 

7.  Every  assignee  shall  immediately  on 
receiving  an  assignment  of  an  estate  in  bank- 
ruptcy, send  or  deliver  such  assignment  to 
the  clerk  of  the  court,  who  shall  make  a 
true  copy  of  it,  and  certify  such  copy  under 
his  hand  and  the  seal  of  the  court,  and 
such  certified  copy  shall  then  be  placed  and 
kept  by  him  on  file,  and  the  original  assign- 
ment shall  be  returned  to  the  assignee. 

8.  Notice  of  the  appointment  of  assignee 
shall  be  given  by  him  by  publication  once  a 
week  for  two  successive  weeks,  in  the  same 
newspaper  in  which  the  notice  of  the  issuing 
of  the  warrant  in  bankruptcy,  has  been  pre- 
viously published. 

9.  Notice  of  sale  by  an  assignee  under 
rule  21  of  the  "general  orders  in  bank- 
rmptcy,"  shall  be  advertised  in  the  same 
newspaper  in  which  notice  of  the  issuing  of 
the  warrant  in  bankruptcy,  and  of  his  ap- 
pointment, has  been  previously  published. 

10.  The  notice  to  creditors  of  dividends 
or  meetings,  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for  by  the  order  contained  in  Form 
No.  28,  and  the  assignee  shall  publish  the 
same  in  the  same  newspaper  as  he  has  pub- 
lished the  notice  of  his  appointment. 

11.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act,  shall  be  made  and  certi- 
fied by  the  register  to  whom  the  petition  or 
case  is  referred,  and  he  shall  place  thereon 
all  debts  which  are  duly  proved. 

12.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items 
in  regard  to  which  the  court  shall,  for  rea- 
sonable cause,  dispense  with  vouchers. 

13.  The  notice  by  the  assignee,  under 
section  28  of  the  act,   of  the  filing  of  his 
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account,  and  of  his  application  for  a  settle- 
ment and  discharge,  shall  be  given  by  him 
by  sending  -written  or  printed  notices  by 
mail,  prepaid,  of  such  filing,  and  of  the 
time  of  such  application,  to  all  known 
creditors  of  the  bankrupt. 

14.  All  questions  for  trial  on  hearing 
uiider  sections  31  and  34  of  the  act,  shall 
be  tried  or  heard  at  a  stated  session  of  the 
court,  on  four  days'  notice  of  the  trial  or 
hearing  to  be  served  by  either  party  upon 
the  other  party,  and  upon  the  clerk,  and  a 
calendar  of  the  same  shall  be  made. 

15.  The  application,  under  section  34  of 
the  act,  to  set  aside  and  annul  a  discharge, 
shall  be  verified  by  the  oath  or  affirmation 
of  the  applicant,  and  the  answer  of  the 
bankrupt  to  the  application,  shall  answer 
specifically  the  allegations  of  the  applica- 
tion and  shall  be  verified  in  like  manner, 

16.  The  demand  in  writing  for  a  trial  by 
jury,  under  section  41  of  the  act,  shall  be 
signed  by  the  debtor  or  his  attorney. 

17.  All  isfsues,  questions,  points  and  mat- 
ters stated  in  writing,  under  rule  11,  of  the 
"general  orders  in  bankruptcj',"  or  under 
the  4th  section  or  the  6th  section  of  the  act, 
or  according  to  Form  No.  70,  and  adjourned 
into  court  for  decision,  or  stated  in  a  special 
case  for  the  opinion  of  the  court,  shall  be 
certified  to  the  judge  by  the  register  by  a 
certificate,  which  shall  also  state,  briefly, 
the  opinion  of  the  register  on  the  issue, 
question,  point  or  matter,  and  shall  be  de- 
livered or  sent  to  the  clerk ;  and  no  oral  or 
written  argument  shall  be  allowed  on  any 
issue  or  question,  unless  by  special  leave 
of  court. 

18.  In  case  of  the  absence  of  the  judge 
at  the  time  and  place  noticed  or  appointed 
for  any  hearing  or  any  proceeding  before 
him  in  bankruptcy,  or  if  the  matter  then 
fails  to  be  called  or  acted  on,  the  same  shall 
be  deemed  continued,  without  other  order, 
to  the  next  sitting  of  the  court  thereafter, 
at  which  time  the  like  proceedings  may  be 
had  thereupon  as  if  first  noticed  or  ap- 
pointed for  such  day. 

19.  If  the  marshal  shall,  under  rule  13 
of  the  "  general  orders  in  bankruptcy,"  ap- 
point special  deputies  to  act  as  messengers, 
he  shall,  as  far  as  possible,  designate  one  or 
more  of  such  special  deputies  to  be  attached 
to  the  office  of  each  register  for  the  purpose 
of  causing  the  notices  to  be  published  and 


served  which  are  specified  in  the  warrants 
issued  in  the  cases  referred  to  such  register. 

20.  All  notices  served  or  sent  by  mail  by 
the  marshal,  the  clerk,  or  an  assignee,  shall 
be  so  written  or  printed  and  folded,  that  the 
direction,  postage  stamp  and  post  mark  shall 
be  upon  the  notice  itself,  and  not  upon  an 
envelope  or  other  separate  piece  of  paper. 

21.  Special  cases  not  comprehended  with- 
in the  foregoing  rules,  or  the  "general 
orders  in  bankruptcy,"  or  the  forms,  shall 
be  submitted  to  the  judge. 

Adopted  August  3,  1867 : 

22.  In  case  no  choice  of  an  assignee  is 
made  by  the  creditors  at  their  first  meeting, 
or  in  case  an  assignee  chosen  by  the  credit- 
ors fails  within  five  days  to  express  in 
writing  his  acceptance  of  the  trust ;  or  in 
case  of  a  vacancy  in  the  office  of  an  assignee 
caused  by  his  removal,  resignation,  death  or 
other  cause,  Henry  0.  Hyde,  Esq.,  of  San 
Francisco,  counselor-at-law,  will  be  appoint- 
ed assignee.  When  the  judge  is  required 
by  the  act  to  appoint  the  assignee,  and  also 
when  the  said  Henry  C.  Hyde,  Esq.,  shall 
be  chosen  assignee  by  the  creditors  of  any 
bankrupt,  or  shall  be  appointed  by  any 
register  as  assignee,  his  appointment  is 
hereby  approved  by  the  judge. 

In  special  cases,  vacancies  in  the  office  of 
assignee  will  be  filled  by  an  election  by  the 
creditors,  or  by  the  appointment  of  *an 
assignee  other  than  the  one  above  named. 

Adopted  March  5,  1868  : 

23.  Orders  to  creditors  to  show  cause  why 
a  discharge  should  not  be  granted,  shall  be 
made  returnable  at  a  special  court,  to  be 
held  at  11  o'clock  A.  M.,  on  Tuesday  of  any 
week.  In  case  there  should  be  no  session 
of  the  court  on  the  day  named  in  the  order, 
the  cause  shall  be  deemed  continued  until 
the  succeeding  Tuesday  at  the  same  hour. 

Adopted  March  5,  1868  : 

24.  The  petition  for  discharge.  Form  No. 
51,  shall  be  presented  to  the  register,  who 
shall  thereupon  issue  the  order  prescribed 
by  the  same  form,  returnable  as  above  di- 
rected. Such  order  shall  designate  the  paper 
or  papers  in  which,  and  the  time  for  which, 
the  notices  shall  be  published,  the  last  pub- 
lication to  be  at  least  ten  days  prior  to  the 
return  day  of  the  order.  The  register  shall 
forthwith  transmit  to  the  clerk  a  list  of  all 
the  creditors  who  have  proved  their  debts, 
with  their  residences  and  post  office  address, 
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and  the  clerk  shall  thereupon  mail  the  proper 
notices  to  such  creditors,  (Form  No.  52)  and 
certify  to  the  register  that  he  has  so  done. 
Adopted  March  5,  1868  : 

25.  When  the  application  for  discharge 
shall  he  made  within  six  months  from  the 
date  of  the  adjudication,  it  shall  be  accom- 
panied by  a  certificate  from  the  assignee 
that  no  debts  have  been  proved  against  the 
estate,  or  that  no  assets  have  come  into  his 
hands. 

Amended  March  24,  1869,  by  adding  : 
When  the  application  shall  be  made  after 
six  months  from  the  date  of  adjudication,  it 
shall  be  accompanied  by  a  certificate  of  the 
assignee,  stating  the  names  and  residences 
of  the  creditors,  the  proof  of  whose  debts 
have  been  received  by  him. 
Adopted  March  5,  1868  : 

26.  The  second  and  third  meetings  of  the 
creditors  under  rule  25th  of  the  "  general 
orders  in  bankruptcy,"  shall  be  called  by 
the  register,  except  on  the  request  of  the  as- 
signee, accompanied  by  a  similar  certificate. 

Adopted  March  5,  1868  : 

27.  On  the  return  day  of  the  order,  the 
bankrupt  shall  present  to  the  court  a  certi- 
ficate of  the  register,  certifying  that  the  pub- 
lications have  been  made,  and  the  notices 
given  pursuant  to  the  order,  that  the  pro- 
ceedings before  him  have  been  regular,  and 
that,  so  far  as  appears,  the  bankrupt  has  in 
all  things  conformed  to  his  duty  under  the 
act. 

Adopted  March  5,  1868  : 

28.  The  bank  of  California  is  designated 
as  the  depository  in  bankruptcy  under  rule 
28th  of  the  supreme  court.  The  require- 
ments of  this  rule  must  be  strictly  observed 
by  all  parties. 

Adopted  March  5,  1868  : 

29.  Separate  accounts  must  be  kept  with 
the  estate  of  each  bankrupt,  and  all  money 
must  be  deposited  to  the  credit  of  the  "  dis- 
trict court  of  the  United  States  for  Califor- 
nia, in  bankruptcy  :  Estate  of  A B , 

a  bankrupt;  0 D ,  assignee;  E 

F ,  register." 

.  The  name  of  the  register  designated  to  act 
in  the  case,  and  of  the  assignee  or  assignees 
appointed,  shall  be  furnished  to  the  bank 
when  the  deposit  is  made.  When  more  than 
one  assignee  has  been  appointed,  the  deposit 
shall  be  entered  as  made  by  all  of  them. 


Adopted  March  5,  1868  : 

30.  All  checks  drawn  against  the  fund  so 
deposited  shall  be  signed  by  all  the  assignees, 
and  countersigned  by  the  register  designated 
to  act  in  the  case.  In  case  the  signature  of 
any  one  or  more  of  the  assignees  cannot,  by 
reason  of  his  or  their  absence,  sickness,  or 
from  other  cause,  be  obtained,  the  court 
may,  by  special  order,  permit  the  moneys  to 
be  drawn  on  the  signature  of  the  remaining 
assignee  or  assignees. 

Adopted  March  5,  1868  : 

31.  The  signature  of  the  judge  of  the  dis- 
trict court  may  be  substituted  in  any  case 
for  that  of  the  register. 

Adopted  March  5,  1868  : 

32.  A  copy  of  "  general  order  28,"  and 
of  the  five  preceding  rules,  shall  be  served 
by  the  clerk  on  the  Bank  of  California,  to- 
gether with  the  names  of  the  registers  for 
the  district. 

Adopted  January  7,  1871 : 

33.  All  orders  of  sale,  and  orders  of  con- 
firmation of  sale  in  bankruptcy  made  by 
this  court  affecting  real  estate,  shall  be  here- 
after recorded  in  a  book  to  be  kept  by  the 
clerk  of  this  court,  which  book  shall  be  en- 
titled "  Orders  of  Sale  and  Confirmation  in 
Bankruptcy,  U.  S.  District  Court,"  and 
shall  constitute  a  part  of  the  records  of  this 
court.  Upon  application  to  this  court  by 
any  persons  interested,  and  upon  payment 
of  the  legal  fees,  the  clerk  shall  record  in 
said  book  any  order  of  sale  or  order  of  con- 
firmation of  sale  affecting  real  estate  hereto- 
fore entered  in  any  bankruptcy  proceeding 
in  this  court. 

Adopted  March  6,  1871 : 

34.  Except  in  those  cases  provided  for  by 
the  22d  rule  in  bankruptcy  of  this  court,  no 
election  or  appointment  of  assignees  will  be 
recognized  as  valid  until  the  same  shall  have 
been  approved  by  the  judge,  as  required  in 
section  13  of  the  bankrupt  act,  and  no  assign- 
ment shall  be  made  by  any  register  to  an  as- 
signee until  the  election  or  appointment  of 
such  assignee  shall  have  been  submitted  to 
and  approved  by  the  judge. 


CONNECTICUT. 

Hartfoed,  Conn.  Oct,  26th,  1870. 

AUDLBT  W.  GAZZAM,  EsQ. 

Dear  Sir, — I   have  to    say  in  reply  to 
your  inquiry  that  I  have  never  adopted  a 
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formal  set  of  rules  in  bankruptcy  for  this 
district.    I  have  had  no  diflBculty  in  adminis- 
tering the  law  under  the  general  orders. 
Yours  Respectfully, 
Wm.  D.  Shipman. 


GEORGIA.— Northera 
District. 

INSTITUTION  OF  SUITS. 

KtJLE  1.  The  mode  of  proceeding  in  this 
court  incases  at  common  law,  shall  be  by 
petition,  as  prescribed  by  the  state  judiciary 
act  of  1799,  which  petition  shall  contain  the 
substance  of  a  declaration  in  stating  the 
complaint,  allegation  or  demand  of  the 
plaintiff. 

2.  In  all  suits  in  assumpsit  on  an  account, 
a  copy  of  the  account  shall  be  annexed  to  a 
copy  of  the  petition  and  process,  and  served 
therewith  on  the  defendant  or  defendants, 
according  to  the  practice  observed  in  the 
superior  courts  of  this  state. 

3.  Kules  shall  be  held  monthly,  in  the 
clerk's  office,  on  the  first  Monday  in  every 
month,  for  the  purpose  of  entering  all  pro- 
ceedings and  orders  which  may  be  entered 
at  the  rules,  and  not  necessary  to  be  taken 
or  made  in  open  court.  The  rules  shall  be 
held  under  the  direction  of  the  clerk ;  but 
the  judge  of  the  court  may  niake  or  allow 
any  special  order  in  any  cause  not  inconsis- 
tent with  the  regulations  herein  prescribed, 
which  shall  be  entered  in  the  rule  book,  and 
take  effect  accordingly. 

4.  When  anj"^  person,  plaintiff  or  defend- 
ant in  any  suit,  shall  be  dead,  it  shall  be 
lawful  for  the  clerk  at  rules,  upon  applica- 
tion and  suggestion  of  the  death,  to  issue 
process  to  bring  into  court  the  ejcecutors  or 
administrators  of  such  deceased  party;  and 
he  may  also,  on  motion  of  the  executors  of  a 
deceased  party,  permit  them  to  enter  them- 
selves a?  parties,  and  to  proceed  in  such  suits. 

5.  Th'i  marshal  shall  be  allowed  time  for 
serving  process,  at  the  rate  of  ten  miles  per 
diem,  counting  from  Atlanta,  and  from  the 
delivery  to  him  or  the  date  or  entry  in  his 
office.  A  copy  left  at  the  defendant's  usual 
place  of  residence  shall  be  sufficient  service. 

6.  When  a  writ  shall  be  served  twenty 
days  or  more,  before  any  term,  the  defend- 
ant shall  be  held  to  plead  at  that  term.  If 
he  file  a  dilatory  plea,  or  demurrer,  it  shall 
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be  decided  at  that  term  ;  and  if  a  plea  to  the 
merits,  he  shall  be  entitled  to  a  continuance 
to  the  next  term.  Whatever  rules  or  orders 
may  be  necessary  to  prepare  the  cause  for 
trial  at  the  second  or  any  subsequent  term, 
may  be  made  at  rules. 

7.  When  pleadings  are  filed,  or  orders 
duly  taken  in  term  or  at  rules,  the  opposite 
party  in  the  cause  shall  be  bound  to  take 
notice  thereof,  without  other  service  of  rule, 
notice,  or  copy  order.  But  when  pleadings 
are  filed,  or  other  acts  done  before  the  clerk 
on  any  other  day  than  a  rule  day,  actual  no- 
tice thereof  will  be  required  to  be  given  to 
the  opposite  party,  or  to  his  attorney. 
When  pleadings  are  filed  in  term  or  on  a  rule 
day,  the  opposite  party  shall  have  until  the 
rule  day  next,  after  the  expiration  of  twenty 
days,  to  reply,  rejoin,  &c. ;  and  when  filed 
on  any  other  day,  he  shall  have  thirty  days 
from  the  service  of  the  rule,  to  plead  ;  and 
in  either  case,  if  his  place  of  residence  shall 
exceed  fifty  miles  from  Atlanta,  he  shall  be 
allowed  time,  at  the  rate  of  twenty  miles 
per  diem,  for  the  excess  of  distance  above 
fifty  miles.  And  the  same  rule  shall  be  ap- 
plied, and  the  same  time  given,  to  both  par- 
ties with  regard  to  all  pleadings  subsequent 
to  the  declaration,  except  in  the  case  pro- 
vided for  in  the  twenty-third  rule. 

8.  Whenever  a  party  fails  to  comply  with 
the  seventh  rule,  an  order  for  judgment,  or 
of  non  pros.,  may  be  entered  at  the  rules; 
but  the  sam«  may  be  set  aside  at  the  next 
rules,  on  motion,  payment  of  costs  and 
pleading  instanter,  orfor  special  cause  shown, 
on  motion  made  the  first  day  of  the  next 
term ;  in  which  latter  case  the  court  will 
impose  such  other  reasonable  terms  as  the 
ends  of  justice  may  require. 

9.  A  copy  of  every  bond,  deed,  or  other 
writing  declared  on,  shall  be  filed  in  the 
clerk's  office,  and  the  defendant  may  have 
oyer  of  the  original  bond,  deed,  or  other 
writing,  before  he  shall  be  required  to  file 
his  plea,  provided  notice  of  a  demand  of 
oyer  be  served  on  the  plaintiff's  attorney 
seven  days  before  the  day  on  which  the  de- 
fendant is  bound  to  plead  to  the  action. 

10.  If  any  frivolous  or  deceitful  plea  be 
filed,  the  adverse  party  shall  not  be  obliged 
to  demur  to  the  same;  but  the  clerk  may 
give  an  order  for  judgment  or  non  pros,  at 
the  rules ;  and  the  party  against  whom  it  is 
given  shall  be  held  to  his  motion  to  set  aside 
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such  order  at  the  next  term,  as  under  the 
eighth  rule. 

11.  No  plea  o!  plene  administravit  shall 
be  received  and  filed  unless  accompanied 
with  an  ofBce  copy  of  the  inventory  and  ap- 
praisement of  the  estate ;  and  the  defendant 
tendering  such  a  plea  shall  be  bound  on  ten 
days'  notice  in  writing,  tq  deposit  with  the 
clerk  a  full  account  of  his  administration,  or 
the  book  or  books  containing  the  same. 

12.  "Whenever  any  gentleman  of  the  bar 
shall  leave  with  the  clerk  instructions  how 
to  direct  to  him  by  mail,  and  a  request  to 
have  the  benefit  of  this  rule,  it  shall  be  the 
duty  of  the  clerk,  within  ten  days  after  the 
rules,  to  forward  to  such  gentleman  an  ab- 
stract of  all  the  rules,  orders,  and  entries 
made  on  each  rule  day,  for  which  the  clerk 
shall  be  entitled  to  demand  one  dollar  for 
each  month. 

JUDGMENTS. 

13.  All  judgments  obtained  at  the  same 
term,  and  entered  up  agreeably  to  the  next 
rule,  shall  be  of  the  same  rank  as  to  prece- 
dence. The  same  shall  be  regularly  docket- 
ed in  a  book  kept  for  the  purpose,  having 
successive  columns,  exhibiting  at  one  view 
the  date,  the  time,  and  nature  of  the  execu- 
tions sued  out,  the  returns  upon  the  same, 
and  the  date  of  satisfacLion,  with  a  column 
for  miscellaneous  occurrences. 

14.  Judgments,  to  retain  their  rank  or 
precedence  under  the  preceding  rule,  shall 
be  entei'ed  up  within  five  days  after  the  par- 
ty is  entitled  to  the  same ;  but  may  be  en- 
tered at  any  time  before  the  second  term 
after,  to  take  precedence  from  date.  If  not 
entered  before  the  said*  second  term,  they 
shall  not  be  entered  without  a  motion  at 
rules,  or  in  open  court,  and  then  not  until 
the  rules  next  after  such  motion. 

15.  In  all  cases  where  judgment  shall  be 
signed  for  a  penalty,  satisfaction  shall  be 
entered  on  payment  of  principal,  interest, 
and  costs ;  and  where  the  condition  is  for 
the  performance  of  something  other  than 
the  payment  of  money,  the  court  will  order 
a  writ  of  enquiry  upon  the  condition  to  de- 
termine the  real  amount  due. 

16.  If  a  motion  in  arrest  of  judgment,  or 
for  a  new  trial,  be  intended  to  be  made,  the 
party  shall  give  notice  thereof,  and  of  his 
grounds,  within  two  days  after  verdict.  No 
motion  in  aiifst  of  judgment  shall  be  heard 


after  a  new  trial  once  had ;  but  the  motion 
in  arrest  of  judgment  and  for  a  new  trial 
may,  in  the  first  instance,  be  made  simulta- 
neously. 

17.  If  judgment  be  taken  by  default,  or 
judgment  be  given  for  plaintiff  in  demurrer, 
the  court,  on  motion  of  plaintiff,  will  assess 
the  damages,  if  the  action  be  on  single  bill, 
promissory  note,  bill  of  exchange,  or  any 
written  contract ;  or  in  all  such  cases  the 
petit  jury  attending  the  court  may  assess 
the  damages  as  in  case  of  writ  of  inquiry  at 
common  law.  The  plaintiff  in  such  case 
shall  produce  the  writing  on  which  the  ac- 
tion is  founded,  but  the  execution  shall  be 
considered  as  established. 

18.  To  prevent  fraud  in  entering  up  judg- 
ment on  warrant  of  attorney,  no  such  judg- 
ment shall  be  signed  unless  accompanied 
with  an  aflBdavit  of  the  debt  specifying  the 
amount  actually  due,  and  a  legal  verifica- 
tion of  the  letter  of  attorney.  And  if  the 
warrant  be  of  a  date  twelve  months  or  more 
anterior,  the  afiiant  shall  further  swear,  to 
his  belief,  that  the  plaintiff  is  still  living. 

19.  If  a  plaintiff  take  an  order  for  judg- 
ment, the  defendant  may,  notwithstanding, 
file  his  plea,  and  take  the  steps  necessary  to 
have  an  issue  made  up,  if  he  means  to  move 
to  set  the  order  aside.  The  plaintiff  in 
such  case  shall  be  bound  to  reply,  and  await 
the  contingency  of  having  the  order  of  judg- 
ment set  aside,  in  order  that  there  may  be 
no  delay  in  the  event  of  setting  aside  such 
order  for  judgment. 

20.  Whenever  the  existence  of  unsatisfied 
judgments  or  mortgages  impedes  the  pay- 
ment over  of  moneys  levied  and  in  the  court, 
or  in  the  hands  of  the  marshal,  it  shall  be 
sufBcient  to  advertise  in  some  one  respect- 
able Gazette  for  one  month,  a  notice  to  the 
parties  interested  in  such  judgments  to 
come  forward  and  show  to  the  court  that 
such  judgments  are  actually  subsisting  un- 
satisfied judgments.  If  the  parties  in  in- 
terest fail  to  do  this,  the  court  may  order 
the  money  to  be  paid  over  to  the  executions 
in  the  marshal's  hands. 

EXECUTIONS. 

21.  No  execution  shall  issue  until  the 
rules  next  after  the  sitting  of  the  court  at 
which  the  judgment  was  obtained. 

22.  The  marshal  shall  return  every  exe- 
cution to  the  clerk,  with  a  special  note  en- 
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dorsed,  exhibiting  what  has  been  done  un- 
der each  execution,  which  executions  and 
returns  shall  be  filed  and  preserved  in  the 
record ;  and  no  new  execution  shall  be 
signed  until  that  previously  issued  has  been 
duly  returned,  except  by  a  special  order  of 
the  judge. 

DOCKETS. 

23.  No  cause  shall  be  docketed  until  the 
issue  is  made  up,  except  where  nothing  is 
wanted  but  a  similiter,  or  joinder  in  de- 
murrer, in  which  cases  the  court  will,  on 
motion  at  any  time  during  the  term,  order 
the  necessary  entry  to  be  made  by  the  clerk. 

24.  The  docket  shall  be  finally  made  up 
by  the  opening  of  the  court  on  the  second 
day  ot  the  term.  Everj'  cause  called  at  four 
several  terms,  and  not  proceeded  in,  shall 
be  omitted  from  the  next  docket,  not  to  be 
restored  but  by  order  of  court,  no  cause 
shown  J  provided  the  same  has  not  been  con- 
tinued at  defendant's  motion. 

25.  Causes  to  which  dilatory  pleas  or  de- 
murrers have  been  filed  shall  be  placed  on 
a  separate  docket,  and  shall  have  an  early 
call. 

26.  Causes  marked  on  the  docket  settled, 
discontinued,  or  otherwise  terminated,  shall 
not  again  be  docketed  without  leave  of 
court,  or  consent  of  both  parties  in  writing. 

27.  The  court  will  call  over  the  docketed 
causes  for  trial,  in  their  order,  beginning 
with  the  issues,  and  will  call  the  docket  but 
once. 

28.  Either  party  may  docket  a  cause  enti- 
tled to  be  docketed,  and  the  parties  to  every 
cause  duly  docketed  may  be  compelled  to 
trial  without  any  further  notioei 

CONTINUANCES. 

29.  Motions  for  continuance  on  the  ground 
of  the  absence  of  a  witness,  or  the  non-re- 
tum  of  a  commission,  shall  be  accompanied 
with  an  affidavit  stating  what  the  party  ex- 
pects to  prove  by  the  witness  or  commission, 
and  that  he  is  not  able  to  prove  the  same  by 
any  other  means.  The  affidavit  shall  also 
show  that  due  diligence  has  been  used  to 
procure  such  testimony,  by  stating  the  steps 
that  have  been  taken,  or  the  causes  why  the 
ordinary  measures  have  not  been  pursued,  to 
the  end  that  the  court  may  be  satisfied  that 
the  party  making  such  motion  does  not  af- 
fect delay. 


WRITS  OP  ENQDlllY. 

30.  A  docket  shall  also  be  made  of  causes 
in  which  writs  of  enquiry  are  to  be  execu- 
ted, and  no  writ  of  enquiry  shall  be  executed 
in  a  cause  not  docketed. 

31.  If  it  be  in  any  way  known  to  the 
plaintiff's  attorney,  that  the  defendant  has 
an  attorney  attending  on  his  cause,  no  writ 
of  enquiry  shall  be  executed  without  reason- 
able notice  given  to  such  attorney. 

JURIES. 

32.  The  marshal  shall  obtain  from  the 
clerks  of  Fulton,  Cobb,  DeKalb,  and  Clay- 
ton counties,  their  respective  lists  of  grand 
and  petit  jurors.  The  names  of  the  grand 
and  petit  jurors  shall  be  deposited  in  sepa- 
rate apartments  in  a  box,  to  bo  provided  by 
the  marshal,  from  which  box  shall  be  drawn, 
in  open  court,  or  by  the  judge  and  clerk  in 
vacation,  twenty-three  names  to  serve  as 
grand  jurors  at  the  ensuing  term,  (whether 
regular  or  special)  or  the  first  term  there- 
after to  which  they  may  be  summoned  ;  and 
twenty-four  names  to  serve,  in  like  manner, 
as  petit  jurors.  It  shall  be  the  duty  of  the 
clerk,  within  three  days  after  receiving  an 
order  to  that  eiFect  from  the  judge  to  deliver 
a  venire  for  the  jury  or  juries  to  the  marshal, 
who  shall  thereupon  serve  a  written  or 
printed  summons  on  each  juror  by  deliver- 
ing the  same  to  him  personally,  or  leaving  it 
at  his  usual  place  of  residence.  Should 
there  be  a  failure  of  the  court,  in  conse- 
quence of  the  non-attendance  of  the  judge, 
the  jurors  being  summoned  shall  stand  over 
to  the  next  succeeding  court. 

33.  The  key  of  the  jury  box  shall  be  kept 
by  the  clerk,  and  the  box  shall  be  kept  by 
the  marshal,  or  some  person  to  whose  care 
he  commits  it,  at  Atlanta. 

Whenever  it  shall  happen,  from  the  non- 
attendance  of  the  judge,  that  a  couit  cannot 
be  held,  and  no  j  ury  shall  have  been  drawn 
for  the  next  term,  the  clerk  and  marshal 
shall  draw  the  juries  for  such  term ;  and  in 
the  absence  of  the  clerk  and  marshal,  or 
either  of  them,  their  deputies,  respectively, 
shall  act  in  their  behalf. 

34.  To  all  writs  of  venire,  the  marshal,  or 
his  deputy,  shall  make  a  return  on  oath  to 
the  clerk,  exhibiting  in  three  several  col- 
umns those  jurors  on  whom  a  summons  has 
been  served  personally,  those  who  have  been 
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served  by  copies  or  notices  left    at  their 
houses,  and  those  who  could  not  he  found. 

35.  The  clerk  shall  keep  a  hook  in  which 
shall  be  entered  the  names  of  all  persons 
who  have  been  summoned  as  jurors,  or 
bound  in  recognizance,  and  have  made  de- 
fault ;  and  shall  enter  opposite  to  the  name 
of  each  defaulter,  whether  he  be  fined  or 
excused,  if  fined,  the  amount  of  the  fine, 
and  if  excused,  by  whom  excused ;  which 
book  shall  be  exhibited  to  the  court  at  every 
sitting. 

36.  The  marshal,  in  his  summons  to  each 
juror,  shall  express  the  day,  hour,  place, 
and  court  at  which  he  is  to  appear,  and  also 
whether  he  is  to  serve  as  petit  or  grand 
juror. 

37.  "Within  ten  days  after  the  adjourn- 
ment of  each  court,  the  clerk  shall  publish 
in  some  one  public  print  of  the  place  where 
the  court  was  held,  the  names  of  the  de- 
faulting jurors  summoned  to  attend  that 
term,  with  a  notice  that  on  the  first  day  of 
the  ensuing  term  they  will  be  fined  accord- 
ing to  law,  unless  they  make  sufHcient  ex- 
cuse on  oath,  which  publication  shall  be 
continued  for  three  weeks,  and  shall  be  a 
sufficient  notice  to  such  defaulters. 

38.  Lists  and  pannels  of  the  persons  sum- 
moned shall  be  kept  and  numbered,  as  in 
the  law  for  regulating  juries  in  the  superior 
courts  of  this  state. 

39.  When  a  jury  shall  not  attend,  of  the 
persons  so  summoned,  the  court  will  sum- 
mon a  jury  de  talibus  circumstantibus. 

40.  Jurors  who  have  made  default,  may 
make  oath  to  their  excuse  before  any  state 
magistrate,  and  file  the  same  with  the  clerk 
on  or  before  the  first  day  of  the  ensuing 
term.  If  the  excuse  be  deemed  insufficient, 
the  same  penalties  shall  be  inflicted  as  are 
inflicted  by  the  state  laws,  or  they  may  be 
moderated  by  the  court  according  to  cir- 
cumstances. The  mode  of  collecting  fines 
so  inflicted,  shall  be  by  attachment  as  for 
contempt. 

41.  Persons  above  sixty  years  of  age  shall 
be  excused  from  serving  on  juries  ;  other  ex- 
cuses must  depend  upon  their  particular 
merits. 

EJECTMENTS. 

42.  No  person  shall  be  admitted  as  de- 
fendant in  ejectment  but  on  condition  that 
on  his    appearance    he   shall    confess    the 


lease,  entry,  and  ouster  stated  in  the  declara- 
tion, and  such  confession  shall  be  entered  on 
the  docket. 

MARSHAL'S  SALES. 

43.  All  sales  of  lands  levied  on  under  ex- 
ecution from  this  court,  by  the  marshal 
thereof,  shall  be  advertised  for  sale,  and  bf 
sold  only  on  the  first  Tue.sday  in  everj 
month,  public  notice  thereof  being  pub- 
lished thirty  days  previously,  in  any  on* 
newspaper  at  Atlanta  or  Athens,  as  may  bs 
nearest  to  the  place  of  such  sale.  When 
levies  are  made  on  lands  that  are  situated 
within  the  counties  of  Rabun,  Habersham, 
Hall,  Jackson,  Walton,  Clarke,  Oglethorpe, 
Greene,  Taliaferro,  Wilkes,  Lincoln,  Elbert, 
Madison,  or  Franklin,  the  sales  shall  be  at 
Athens  at  the  usual  hours.  And  when 
situated  in  any  other  county,  the  same  shall 
be  sold  at  the  court  house  in  Atlanta,  at  the 
usual  hours.  All  property  shall  be  duly  des- 
cribed, and  the  names  of  the  parties,  plain- 
tiff and  defendant,  be  inserted  in  the  public 
notice  given  by  the  marshal. 

44.  Sales  of  all  other  articles  levied  on 
under  execution,  shall  take  place  on  the 
third  Tuesday  in  every  month  at  the  court 
house  in  the  county  in  which  the  levy  is 
made,  and  after  advertising  three  weeks 
in  any  public  print  of  respectable  circula- 
tion, nearest  to  the  place  of  levy,  or  at  any 
other  place,  by  consent  of  parties. 

The  property  to  be  sold  shall  be  sufficient- 
ly described,  and  the  parties,  plaintiff  and 
defendant,  distinctly  named.  All  property 
exempted  from  levy  by  the  state  laws, 
shall  be  exempted  from  levy  under  process 
of  this  court. 

45.  Whenever  the  marshal  shall  levy  upon 
any  animal  property,  the  defendant,  or  in 
default  of  his  doing  so,  the  plaintiff  shall 
have  the  right  to  replevy  such  property 
by  giving  satisfactory  security  for  pro- 
ducing the  same  on  any  sale  day,  to  be  de- 
signated in  conformity  with  the  exigency  of 
the  process  on  which  the  levy  is  made, 
which  bond,  if  given  by  the  defendant,  shall, 
upon  forfeiture  of  the  condition  and  request 
of  the  plaintiff,  be  assigned  to  the  plaintiff 
for  recovery. 

SURVEYS. 

46.  Surveys  of  land  in  any  quantity  not 
exceeding  two  hundred  acres,  shall  be  laid 
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down  by  a  scale  of  ten  chains  to  an  inch ; 
if  exceeding  that  quantity,  by  a  scale  of 
twenty  chains  to  an  inch. 

47.  No  survey  made  under  a  rule  of  court, 
shall  be  received  in  evidence,  unless  it  ap- 
pear that  at  least  fifteen  days'  notice  of  the 
time  and  place  of  commencing  such  survey 
was  given  to  the  opposite  party,  by  or  in  be- 
half of  the  party  who  offers  it  in  evidence. 

48.  Every  surveyor  shall  represent  on  his 
plat,  as  nearly  as  he  can,  the  different  en- 
closures of  the  tenants,  and  the  extent  or 
boundaries  within  which  each  party  has  ex- 
ercised acts  of  ownership  by  cultivation  or 
otherwise ;  they  are  also  required  to  deliver 
copies  of  surveys  by  them  made,  to  each  of 
the  parties  concerned,  upon  their  applica- 
tion, and  at  their  own  proper  costs,  within 
ten  days  after  such  application  is  made ;  and 
the  surveyor  executing  a  survey  and  attend- 
ing court  to  prove  the  same  shall  be  allowed 
the  per  diem  pay  of  a  witness  attending 
upon  subpoena. 

49.  All  objections  to  the  regularity  or 
admission  of  surveys,  must  be  made  before 
the  jury  is  charged  with  the  cause. 

MOTION  FOR  NEW  TRIAL,  OR  IN  AR- 
REST OP  JUDGMENT. 

50.  In  cases  in  which  a  party  shall  re- 
ceive notice  of  a  motion  for  a  new  trial,  or 
in  arrest  of  judgment,  he-  shall  have  leave, 
notwithstanding  to  enter  up  his  judgment 
and  lodge  his  execution  to  bind  property; 
but  if  the  motion  be  sustained,  the  judg- 
ment and  execution  shall  be  wholly  set  aside. 
If  either  party  shall  die  before  a  decision  be 
had  in  the  cause  on  such  motion,  his  legal 
representative  may  enter  himself  party  to 
the  suit  on  motion,  and  be  entitled  to  all  the 
rights  of  the  original  party. 

FINES  AND  FORFEITURES. 

51.  The  clerk  shall  keep  a  regular  debit 
and  credit  account  of  all  fines  and  forfeitures 
imposed  and  money  recovered  on  recogni- 
zances, which  amount  shall  be  exhibited 
with  his  list  of  defaulters,  and  shall  be  an- 
nually attested. 

COMMISSIONS  TO  EXAMINE  WIT- 
NESSES. 

52.  Commissions  for  examining  witnesses 
may  be  forwarded  by  mail,  and  when  exe- 
cuted, may  be  returned  in  the  same  mode, 


provided  that  in  the  latter  case,  the  com- 
missioner who  deposits  it  in  the  post  office, 
certify  the  same  on  the  envelope  over  the 
seal,  and  if  deposited  by  a  messenger,  that 
the  commissioner  certify  the  delivery  to  the 
messenger,  and  the  messenger  certify  the 
delivery  to  the  office.  And  if  it  should  pass 
through  any  number  of  hands  successively, 
the  same  to  be  done  by  each,  noting  every 
stage  of  progress  until  delivered  into  the 
office. 

53.  The  time  to  be  allowed  for  the  return 
of  a  commission  from  any  part  of  the  United 
States,  if  not  exceeding  one  hundred  miles 
distant,  shall  be  one  month ;  if  at  a  greater 
distance,  not  exceeding  five  hundred  miles, 
two  months ;  if  at  a  greater  distance,  not 
exceeding  one  thousand  miles,  three  months ; 
if  from  any  part  of  the  West  India  Islands, 
four  months ;  if  from  any  part  of  Europe, 
six  months ;  if  from  any  other  place,  it  must 
be  judged  of  specially  by  the  court. 

54.  When  a  commission  is  returned  it  may 
be  opened  by  leave  of  the  clerk  at  rules,  or 
at  any  time  upon  consent  of  both  parties  in 
writing,  indorsed  on  the  commission;  and 
after  the  return  of  a  commission,  it  shall  be 
the  property  of  both  parties,  and  remain 
with  the  clerk  to  be  used  by  either. 

55.  Either  party  to  a  cause  at  issue,  or 
ordered  for  judgment,  wishing  to  sue  out  a 
commission  to  examine  witnesses,  shall  first 
file  a  copy  of  the  interrogatories  to  be  pro- 
pounded to  the  witnesses,  and  shall  give  ten 
days'  notice  thereof,  accompanied  with  a 
copy  of  such  interrogatories  to  the  opposite 
party  or  his  attorney ;  and  each  party  may 
name  any  number  of  commissioners  not  ex- 
ceeding five,  any  two  of  whom  shall  be 
competent  to  examine  the  witnesses,  or  any 
one  of  them ;  and  the  cross  interrogatories 
and  commissioners  in  behalf  of  the  opposite 
party  shall  be  rendered  within  ten  days  af- 
ter such  notice.  But  on  application  to  the 
judge,  or  on  motion  at  rules,  commission 
may  be  sued  out  by  plaintiff,  at  any  time 
after  filing  his  declaration,  or  by  the  defend- 
ant at  any  time  after  filing  his  plea,  though 
no  issue  be  made  up,  and  although  the  ten 
days'  notice  be  not  given,  provided  the  same 
be  necessary  for  the  purposes  of  justice,  and 
will  expose  the  opposite  party  to  no  risk. 

PLEAS. 

56.  The  defendant  may  plead  as   many 
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several  pleas  to  the  merits  as  may  be  neces- 
sary to  his  defence. 

57.  The  defendant  shall  not  plead  special- 
ly without  the  consent  of  the  plaintiff,  if  by 
the  rules  of  evidence  the  special  matter  can 
be  given  in  evidence  on  the  general  issue. 

58.  If  the  plaintiff  amend  his  declaration 
so  as  to  substantially  change  his  case,  or 
the  defence,  the  defendant  shall  have  the 
same  time  to  plead  de  novo,  as  is  given  by 
the  seventh  rule. 

59.  The  defendant  shall  not  plead  two 
dilatory  pleas,  that  is,  a  second  after  the 
first  has  been  disposed  of. 

60.  If  the  defendant  shall  plead  non  est 
factum  in  debt,  or  non  assumpsit  on  a  bill 
of  exchange  or  promissory  note,  without  an 
affidavit  to  the  truth  of  his  plea,  the  instru- 
ment declared  on  shall  be  produced  by  the 
plaintiff,  but  need  not  be  proved.  An  ex- 
ecutor or  administrator  in  such  cases  may 
make  affidavit  to  his  belief. 

61.  A  plaintiff  may  have  leave  to  strike  out 
an  issue  in  fact  for  the  purpose  of  filing  a  gen- 
eral demurrer,  on  paj'ment  of  costs,  and 
submission  to  such  terms  as  will  prevent 
delay. 

62.  Neither  party  shall,  after  pleading, 
demand  the  letter  of  attorney  of  the  oppo- 
site party. 

BAIL. 

63.  Bail  may  be  required  in  any  suit 
sounding  in  contract,  provided  an  affidavit 
of  the  sum  actually  due  be  attached  to  the 
process,  and  an  order  indorsed  thereon  re- 
quiring bail  to  be  taken.  In  all  special  oases, 
the  order  of  a  judge  shall  be  obtained. 

64.  The  obligation  entered  into  by  bail  in 
a  civil  suit,  shall  be  to  surrender  the  princi- 
pal, if  in  life,  at  any  time  before  the  bail 
shall  become  legally  fixed,  or  made  person- 
ally liable  for  the  sum  sued  for  in  the 
original  action. 

65.  Bail  in  civil  suits  shall  become  liable 
to  pay  the  sum  recovered  in  the  original 
action,  upon  the  return  of  non  est  inventus 
to  a  ca.  sa.  against  the  principal.  And  al- 
though bail  has  become  fixed,  he  may  have 
the  privilege  of  surrendering  his  principal  in 
discharge  at  any  time  before  judgment 
against  himself,  on  payment  of  costs  and  ex- 
penses. 

66.  A  plaintiff  shall  not  be  at  liberty  to 
discontinue  against  tlie  principal  and  pro- 


ceed against  the  bail,  but  shall  proceed  to 
judgment  and  execution  against  the  princi- 
pal, and  may  have  his  election  to  bring  an 
action  on  the  bail  bond,  or  issue  a  sdre 
facias  against  the  bail,  upon  the  judgment 
against  the  principal,  and  obtain  judgment 
thereon  against  the  bail. 

67.  Bail  to  the  marshal  need  not  enter 
into  a  recognizance  of  special  bail,  but  may 
of  right  surrender  his  principal  to  the  mar- 
shal in  office  hours  or  in  open  court ;  and  he 
shall  also  be  entitled  to  the  aid  of  the  mar- 
shal to  retake  the  principal,  upon  a  wiitten 
demand  to  that  effect,  left  at  the  marshal's 
office,  and  advancing  a  reasonable  sum  to 
defray  all  incidental  expenses.  He  shall  be 
entitled  generally  to  all  the  privileges,  rights 
and  powers  which  may  be  acquired  by  en- 
tering into  a  recognizance  or  special  bail. 

68.  It  shall  be  in  the  power  of  a  plaintiff, 
whenever  he  has  a  legal  right  to  require  bail, 
to  direct  the  marshal  to  make  such  bail 
justfy  before  the  clerk,  or  a,  commissioner 
appointed  by  virtue  of  the  act  for  the  more 
convenient  taking  of  affidavits  and  bail  in 
civil  causes  depending  in  the  courts  of  the 
United  States,  or  before  some  state  magis- 
trate ;  and  the  proceedings  attending  such 
justification  shall  be  duly  returned  with  the 
writ. 

69.  In  all  cases  when  defendants  aie  im- 
prisoned by  virtue  of  any  capias  adsaUs- 
faciendum  issuing  out  of  this  court,  the 
plaintiff  in  execution  shall  be  bound  to  pay 
the  jail  fees  of  the  prisoner  monthly,  or  the 
prisoner,  upon  refusal  so  to  do,  may,  upon 
such  refusal,  forthwith  be  discharged  from 
confinement,  under  an  order  of  this  court, 
or  either  of  the  judges  thereof. 

AWARDS. 

70.  Upon  the  return  of  an  award,  or  um- 
pirage, under  a  rule  of  reference,  a  two  day 
rule  shall  be  served  by  either  party  upon 
the  other,  to  show  cause  why  it  should  not 
be  confirmed  by  the  coiirt,  and  judgment 
entered  thereon.  If  no  sufficient  cause  be 
shown,  the  judgment  shall  be  entered  and 
execution  had  as  in  ordinary  cases. 

MISCELLANEOUS. 

71.  When  the  court  is  open  and  sitting, 
no  rule  or  order  shall  be  granted  which  can 
be  obtained  of  course  before  the  clerk,  un- 
less upon  special  cause  shown. 
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72.  On  all  rules  to  show  cause,  the  party- 
called  on  shall  begin  and  end  his  cause ;  and 
on  all  special  matters,  either  springing  out 
of  a  cause  at  issue  or  otherwise,  the  actor  or 
party  submitting  a  point  to  the  court  shall 
in  like  manner  begin  and  close,  and  the  de- 
fendant who  admits  the  plaintiff's  case,  and 
takes  upon  himself  the  burthen  of  the  proof, 
shall  have  the  like  privilege. 

73.  No  attorney  of  this  court  shall  ever 
attempt  to  argue  or  explain  a  cause  after 
having  been  fully  heard,  and  the  opinion  of 
the  court  has  been  pronounced. 

74.  Every  motion  for  a  rule  or  order  shall 
be  submitted  in  writing,  and  shall  be  copied 
into  the  minutes  from  the  writing  submitted. 

75.  In  actions  of  covenant,  or  on  bonds 
for  the  performance  of  covenants,  the  plain- 
tiff may  assign  as  many  bleaches  as  he 
pleases. 

76.  The  clerk  shall  issue  subpoenas  for  all 
witnesses  whose  names  are  furnished  him 
by  the  district  attorney,  or  the  defendant,  to 
testify  in  criminal  prosecutions. 

77.  Mutual  existing  debts  in  the  same 
right  or  rights  to  recover  money  on  contract, 
express  or  implied,  may  be  set  oif  against 
each  other  upon  the  defendant's  flhng  with 
his  plea  a  notice  thereof,  with  a  bill  of  par- 
ticulars and  copy  of  a  written  contract  ac- 
coiding  to  the  nature  of  his  discount.  If 
the  jury  shall  find  a  sum  or  balance  due  the 
defendant,  he  may  file  his  declaration  in- 
stanter,  and  take  judgment  for  such  balance. 

78.  In  order  to  avoid  bringing  causes  by 
management  into  the  courts  of  the  United 
States  by  creating  nominal  parties  distinct 
from  the  parties  in  interest,  whenever  a  suit 
is  instituted  to  try  the  right  to  property, 
real  or  personal,  and  the  defendant  will  make 
oath  that  he  suspects  and  has  cause  to  sus- 
pect, that  the  plaintiff  has  obtained  or  ac- 
cepted a  conveyance  of  the  property  from 
the  real  and  actual  owner,  or  from  some 
public  officer,  for  the  sole  purpose  of  bring- 
ing a  suit  in  this  court,  when  the  title  in  fact 
exists  in  some  other  person,  not  entitled  to 
sue  in  this  court,  the  defendant  shall  not  be 
required  to  plead  to  the  action,  until  the 
facts  so  surmised,  and  stated  in  the  defend- 
ant's affidavit,  be  denied  on  oath. 

79.  In  the  event  of  the  death  of  the  plain- 
tiff to  a  suit,  if  no  executor  or  administrator 
appear  to  enter  himself  party  to  the  suit 
within  twelve  months  after  a  suggestion  of 


his  death  be  entered  of  record,  the  suit  shall 
finally  abate.  And  in  the  event  of  a  defend- 
ant's death,  if  the  plaintiff  sue  out  his  sum- 
mons to  the  executor  or  administrator  to  en- 
ter himself  party,  and  he  fail  to  do  so  within 
twelve  months  after  service,  the  plaintiff 
may,  by  leave  of  court,  on  proof  thereof, 
sign  his  judgment  against  the  estate. 

80.  In  no  case  shall  the  defendant  be  com- 
pelled to  plead  or  answer  until  the  plaintiff 
shall  have  given  security  for  costs,  if  ten 
days'  notice  be  given,  to  the  plaintiff's  attor- 
ney, that  such  security  will  be  required; 
except  where  the  party  sues  in  forma  pau- 
peris. 

81 .  Attorneys  of  unexceptionable  charac- 
ter, who  have  been  admitted  into  the  supreme 
court,  or  any  one  of  the  circuit  courts  of  the 
United  States,  shall  be  admitted,  of  course, 
to  practice  in  this,  and  those  who  have  been 
admitted  in  the  state  court,  and  practiced 
therein  for  three  years,  and  are  of  unexcep- 
tionable character,  shall  he  admitted  to  prac- 
tice in  this  court. 

82.  Only  two  counsel  on  each  side,  shall 
be  heard  in  any  cause.  One  for  the  pro- 
movent  shall  be  first  beard,  the  two  for  re- 
spondent shall  follow,  and  one  for  the  pro- 
movent  close  in  argument. 

83.  On  points  of  law,  gentlemen  of  the 
bar  shall  address  themselves  exclusively  to 
the  court. 

84.  After  the  argument  of  a  cause,  motion, 
or  exception,  upon  matter  of  law  submitted 
to  the  court,  a  statement  of  the  points  relied 
upon,  and  a  note  of  the  authorities  cited, 
may  be  required  of  the  counsel  on  both 
sides,  by  the  court,  before  pronouncing  its 
opinion  thereon. 

85.  In  all  cases  where  payment  or  satis- 
faction shall  be  made  on  any  judgment  or 
execution,  either  in  whole  or  in  part,  it  shall 
be  the  duty  of  the  attorney  receiving  the 
same  forthwith  to  enter  an  acknowledgment 
thereof,  and  file  the  same  of  record  in  the 
office  of  the  clerk  of  the  court,  who  is  re- 
quired to  record  such  acknowledgment 
among  the  other  proceedings  in  the  cause, 
and  also  to  make  a  note  thereof  on  the 
docket  of  judgments,  opposite  the  place 
where  such  judgment  is  entered.  And  any 
attorney  failing  to  comply  with  this  rule,  on 
or  before  the  last  day  of  the  term  next  suc- 
ceeding the  making  of  such  payment  or  sat- 
isfaction, shall  be  considered  in  contempt. 
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86.  No  attorney  or  other  officer  of  the 
court  shall  be  taken  as  bail  in  any  suit  or 
action  depending  or  undetermined  therein, 
or  as  security  on  any  appeal  or  other  pro- 
ceeding. 

87.  No  consent  between  attorneys  or  par- 
ties will  be  enforced  by  the  court,  unless  it 
be  in  writing,  and  signed  by  the  parties  to 
the  consent,  or  made  in  open  court,  and  en- 
tered on  the  minutes. 

88.  All  notices  required  to  be  given  to 
any  officer  of  court  must  be  made  in  writing. 

89.  Witnesses  shall  first  be  examined  by 
the  party  introducing  them,  then  cross-ex- 
amined by  the  adverse  party ;  further  ex- 
amination shall  not  be  had  but  by  leave  of  the 
court  first  obtained,  and  then  only  upon  the 
declaration  of  the  attorney  or  witness  that  a 
material  fact  has  not  been  stated,  to  which 
fact  so  stated  all  further  inquiries  shall  ex- 
clusively be  directed;  and  in  all  cases  in 
which  more  than  one  attorney  is  retained  on 
either  side,  the  examination  and  cross-ex- 
amination shall  be  conducted  by  one  of  the 
council  only  ;  and  at  the  opening  of  the  case 
both  parties  shall  state  to  the  court  to  which 
attorney  the  examination  and  cross-exami- 
nation of  witnesses  is  confided. 

90.  In  all  cases  wherein  no  particular 
rules  are  herein  set  down,  the  practice  of 
the  court  of  king's  bench  at  Westminister 
shall  be  pursued  so  far  as  the  same  be  not 
repugnant  to  the  above  rules,  or  the  laws  of 
the  United  States. 

SUITS  BY  THE  UNITED  STATES. 

91.  In  suits  by  or  in  behalf  of  the  United 
States,  in  which  the  plaintiffs  are  by  the 
statute  entitled  to  judgment  at  the  return 
term  of  the  writ,  if  the  defendant  pleads 
thereto,  the  district  attorney  may  have  the 
cause  placed  on  the  docket  of  the  same 
term,  and  may  bring  the  same  to  trial  when 
called,  unless  at  the  instance  of  the  defend- 
ant the  court  shall  grant  a  continuance  of 
the  cause. 

92.  No  plea  shall  be  received  in  any  suit 
instituted  by  the  United  States,  or  in  their 
behalf,  upon  any  bond  for  the  payment  of 
duties  or  other  contract,  or  against  per- 
sons accountable  for  public  money,  or  any 
suit  instituted  upon  a  bail  bond  taken  in 
consequence  of  such  suit,  unless  such  plea 
is  accompanied  by  an  affidavit  of  the  truth 
of  the  matters  in  the  said  plea  contained. 


IN  EQUITY. 

93.  Either  party,  plaintiff  or  defendant, 
may  set  down  a  cause  for  hearing  on  the 
equity  docket,  and  no  such  cause  shall  be 
brought  on  at  term  unless  the  same  has 
been  set  down  for  trial  at  least  ten  days  be- 
fore the  first  day  of  the  term,  but  no  party 
in.  default  shall  avail  himself  of  this  rule. 
If  the  cause  shall  not  have  been  set  down 
for  hearing  on  a  rule  day,  ten  days'  notice 
thereof  shall  be  given  to  the  opposite  party. 

94.  A  brief  or  abstract  of  the  proceedings 
shall  be  furnished  the  judge  at  least  six 
days  before  trial,  or  before  argument  had 
on  the  merits  of  the  bill,  answer,  plea,  de- 
murrer or  other  important  exception,  by 
the  solicitor  desirous  of  obtaining  the  same, 
together  with  the  points  of  law  and  fact  in- 
tended to  be  presented  by  him  and  a  note  of 
the  authorities  expected  to  be  relied  on. 
And  the  solicitor  for  the  opposite  party 
shall,  at  or  before  the  opening  of  such  cause 
or  argument,  furnish  the  judge  with  a  state- 
ment of  the  points  intended  to  be  made  by 
him,  together  with  a  note  of  the  authorities 
expected  to  be  relied  on. 


aE  ORG-I  A— Southern 
District. 

KuLB  1.  A  debtor's  petition,  unless  there 
be  special  reasons  for  a  different  reference, 
in  which  case  the  judge  will  order  as  he 
may  think  expedient,  will  be  referred  by 
Fm-m  No.  4  to  a  register  acting  in  that  con- 
gressional district  which  embraces  the  place 
of  residence,  or  of  business  that  determines 
the  jurisdiction. 

A  creditor's  petition  will  be  referred  to  a 
register  designated  by  the  judge  in  each  case 
according  to  the  special  facts  thereof; 
and  the  adjudication  in  bankruptcy.  Form 
No.  59,  will  contain  a  provision  making  such 
reference,  and  naming  the  register. 

2.  The  place  for  the  register  to  act,  to  be 
specified  in  Form  No.  4,  or  for  the  creditors 
to  meet,  to  be  specified  in  Form  No.  59, 
shall  be  one  of  the  offices  of  the  register,  as 
fixed  by  a  general  order  of  the  court  entered 
on  the  minutes.  Generally,  the  office  near- 
est the  residence  or  place  of  business  of  the 
bankrupt  will  be  the  one  designated.  The 
day  for  the  attendance  of  the  bankrupt,  or 
for  the  meeting  of  creditors,  will  be  fixed  al- 
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ways  with  due  regard  to  the  convenient  and 
speedy  progress  of  the  case. 

A  register  may,  in  any  case  referred  to 
him,  iix  the  time  when  he  will  act  upon 
any  matter  touching  the  case  not  set  down 
in  orders  or  otherwise  for  some  particular 
time. 

3.  The  deposit  of  fifty  dollars  required 
by  the  47th  section  of  the  act  shall,  in  every 
case,  be  made  with  the  clerk ;  wlio  shall  pay 
one-half  thereof  to  the  register  at  the  time 
of  furnishing  him  with  a  copy  of  the  order 
of  reference,  the  same  to  be  applied 
to  such  fees  of  the  register  as  are 
chargeable  to  the  party  who  made  the  depo- 
sit. The  other  half  shall,  if  necessary,  be 
paid  out  by  the  clerk  to  the  register  in  satis- 
faction as  they  accrue,  of  such  further  fees 
of  the  latter  (so  chargeable)  as  may  arise  af- 
ter the  first  half  shall  have  been  exhausted. 
But  the  register  must  make  to  the  court,  on 
oath,  returns  of  his  fees,  giving  the  several 
items  specifically  ;  and  the  clerk,  in  paying 
out  the  second  half  of  the  deposit,  shall  limit 
each  payment  to  the  amount  appearing  from 
such  returns  to  be  due  and  unpaid.  If  the 
whole  of  the  deposit  should  be  thus  exhaust- 
ed, any  subsequent  fees  of  the  register, 
chargeable  to  the  petitioner,  shall  be  paid  or 
secured  as  required  by  the  "  general  orders." 

The  case  of  a  debtor,  whose  costs  are  re- 
stricted by  the  judge  under  the  "  general 
orders"  to  the  amount  of  the  original  de- 
posit, will,  of  course,  form  an  exception  to 
all  the  regulations  contained  in  this  rule, 
except  that  requiring  the  deposit  to  be  made 
with  the  clerk.  In  such  a  case  the  actual 
disbursements  of  the  register  and  the  mar- 
shal, shall,  when  properly  returned,  be  paid 
by  the  clerk  ;  but  all  other  demands  shall 
await  tlie  special  order  of  the  judge. 

4.  The  copy  of  the  petition  and  schedules 
to  be  furnished,  according  to  the  "general 
orders,"  to  the  register,  may  be  either  a  copy 
certified  by  the  clerk  under  the  seal  of  the 
court,  or  a  duplicate  original,  signed  and  veri- 
fied throughout,  in  the  same  manner  as  the 
original  filed  with  the  clerk.  The  examina- 
tion required  by  rule  7  of  the  genera,!  orders, 
shall  be  directed  to  the  copy,  or  duplicate 
thus  furnished  ;  and  upon  jt,  if  found  to  be 
correct  in  form,  and  all  the  particulars  re- 
quired by  the  act  complied  with,  the  certifi- 
cate of  correctness  shall  be  entered  and 
signed  by  the  register.    But  this  certificate 
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shall  not  be  made  unless  the  whole  elevea 
sheets  comprising  schedules  A  and  B,  in 
Form  No.  1,  are  present  and  arranged  in 
their  proper  order ;  nor  shall  the  register,  in 
any  case,  issue  a  warrant  without  first  hav- 
ing entered  and  signed  such  certificate. 
Moreover,  in  cases  of  involuntary  bankrupt- 
cy, the  original  petition  itself  shall  be  sub- 
mitted for  examination  to  one  of  the  regis- 
ters, whose  certificate,  substantially  in  the 
folio  w^ing  form  shall  be  procured,  as  prelimi- 
nary to  presenting  the  petition  to  the  court 
or  judge:  "  I  certify  that  I  have  carefully 
examined  the  annexed  (or  within)  petition 
and  the  verification  thereof,  and  that  the 
same  are  in  proper  form  and  sufficient  in 
substance  to  authorize  an  adjudication  in 
bankruptcy,  and  the  issuing  of  a  warrant 
under  the  42d  section  of  the  bankrupt  act. 
Given  at  this        day  of  18 

Megister." 

5.  The  repster,  or  other  ofiicer  of  the 
court,  before  administering  the  proper  oaths 
in  verification  of  any  writing  whatever,  shall 
see  that  the  difierent  pieces  of  paper  of 
which  it  is  composed,  and  those  to  which  it 
refers  as  annexed,  are  properly  fastened  to- 
gether in  such  manner  as  to  give  reasonable 
security  against  separation,  loss  or  exchange 
of  any  part  thereof.  And  all  papers  what- 
ever, to  be  filed  in  proceedings  in  bankrupt- 
cy, shall  be  written  in  a  fair  and  legible 
hand,  or  neatly  printed,  upon  paper  substan- 
tially of  the  length  and  width  of  "  legal  cap," 
securely  fastened  at  the  top,  and  folded  to 
correspond  in  form  and  size  with  ordinary 
law  papers. 

6.  All  petitions  shall  be  numbered  con- 
secutively ;  and  the  clerk  shall  enter  the 
case  under  its  proper  title  in  his  docket — 
giving  to  each  at  least  one  page  thereof.  He 
shall  endorse  its  number  on  the  petition, 
which  shall  thereafter  be  the  designating 
number  of  the  case  until  finally  disposed  of. 
Every  other  paper,  proceeding  or  notice  in 
the  case  shall  be  marked  by  the  clerk,  regis- 
ter, messenger,  or  other  officer  or  party  pre- 
paring it,  with  the  designating  number. 

7.  The  clerk  shall  prepare  envelopes  of 
uniform  size  in  which  to  keep,  in  their  pro- 
per order,  all  the  papers  filed  in  each  case. 
The  designating  number  and  the  title  of  the 
case  shall  be  plainly  endorsed  upon  the  en- 
velope. 

8.  The  marshal  shall  procure  at  the  ex- 
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pense  of  the  United  States,  and  deliver  to 
the  clerk,  blank  forms  of  all  necessary  pro- 
cess ;  and  the  clerk  will  sign  the  same,  and 
afSx  the  seal  of  the  court  thereto,  and  fur- 
nish each  register  with  the  necessary  num- 
ber for  his  use ;  and  the  register,  before  is- 
suing such  process,  shall  sign  or  countersign 
the  same,  as  may  be  proper  in  the  case. 

9.  Letters  to  the  registers,  the  clerk,  or 
the  marshal,  requiring  an  answer,  must  be 
accompanied  by  envelopes,  properly  ad- 
dressed, and  with  the  proper  postage  stamps 
affixed,  in  which  to  inclose  the  reply,  and 
whatever  else  may  be  required ;  and  no 
register  or  other  officer  of  the  court  will  be 
required  to  answer  any  such  letter  unless 
this  be  done. 

Whenever  any  receipt  is  desired  from  any 
officer  of  the  court,  it  must  be  prepared  and 
presented  by  the  party  desiring  it. 

10.  The  warrant.  Form  No.  6,  shall  be  re- 
garded as  process  under  Rule  2  of  the  gen- 
eral orders ;  and  such  warrant  shall,  more- 
over, be  signed  by  the  judge  or  the  register 
at  the  foot  thereof  in  the  following  form, 
with  the  date :  "  Issued  by  me  186  . 

District  judge  (or  register  in  bankruptcy.") 

11.  Unless  the  warrant  shall  designate 
certain  creditors  to  be  served  personally  with 
notice,  all  may  be  served  by  mail.  The  de- 
posit of  notice  in  the  post  office  where  a 
creditor  usually  receives  his  letters  and 
papers,  duly  addressed,  and  prepaid  as  a 
drop  letter,  will  be  good  service  by  mail. 
No  creditor  residuig  out  of  the  judicial  dis- 
trict, in  which  the  case  is  pending,  will  be 
designated  for  personal  service.  That  in 
cases  of  voluntary  bankruptcy,  the  peti- 
tioner shall  have  the  option,  by  himself  or 
attorney,  of  preparing  the  notices  to  his 
creditors,  to  be  served  under  the  warrant, 
provided  the  same  are  correctly  prepared 
and  furnished  to  the  marshal,  as  messenger, 
in  proper  form  and  within  such  time  as  will 
enable  him  to  mail  the  same,  so  as  to  give 
the  requisite  notice  to  the  persons  therein 
named.  Notice  of  such  option  shall  be 
given  to  the  clerk  before  the  issuing  of  the 
warrant,  to  be  by  him  noted  on  the  same. 

The  allowance  to  the  marshal  for  prepara- 
tion of  such  notice,  when  prepared  by  him, 
or  the  .examination  thereof  when  prepared 
by  the  petitioner,  shall  be  subject  to  the 
special  order  of  the  court  in  each  case. 


12.  The  warrant,  whether  under  Form 
No.  6,  or  Form  No  59,  will  specify  two 
newspapers,  in  each  of  which  the  notices 
shall  be  published.  And  when  this  or  any 
other  publication  appears  in  two  or  more 
newspapers,  if  correctly  made  in  one,  no  ac- 
cidental error  in  the  others  shall  affect  the 
sufficiency  of  the  publication.  And  the 
marshal,  clerk,  and  every  register  and  as- 
signee, when  required  to  publish  any  notice 
or  advertisement,  shall  return  into  court  a 
copy,  cut  from  each  newspaper,  of  each  no- 
tice or  advertisement  as  published  with  a 
certificate  showing  that  the  required  publi 
cation  has  been  duly  made. 

13.  In  compliance  with  section  seven  of 
the  act  of  congress,  approved  March  2d, 
1867,  requiring  that  such  advertisements  as 
may  be  ordered  for  publication  in  certain 
districts  therein  named,  by  any  United 
States  court  or  judge  thereof,  or  by  any 
officer  of  such  courts,  or  by  any  executive 
officer  of  the  United  States,  shall  be  pub- 
lished in  some  one  or  more  newspapers  in 
said  district,  to  be  selected  by  the  clerk  of 
the  house  of  representatives.  Therefore,  all 
orders  or  notices  required  to  be  published 
during  any  proceedings  in  bankruptcy,  shall 
be  advertised  in  the  "  National  Republican," 
ofAugusta,  or  the  "  Savannah  Republican," 
of  Savannah — the  two  papers  selected  in 
Georgia  by  the  clerk  of  the  house  of  repre- 
sentatives. 

14.  Where  no  other  form  is  prescribed, 
orders  made  by  the  register  will  accord  with 
Form  No.  10.  They  will,  however,  be 
signed  by  him  alone ;  and  the  seal  of  the 
court  need  not  be  attached,  nor  referred  to 
in  the  conclusion. 

15.  Proofs  of  debts,  made  prior  to  the 
election  or  appointment  of  an  assignee,  shall 
be  handed  or  sent  to  the  register  to  whom 
the  case  has  been  referred.  If  the  register 
be  doubtful  of  the  validity  of  a  claim,  or  of 
the  creditor's  right  to  prove  it,  and  think 
that  the  same  should  be  investigated  by  the 
assignee,  he  may  postpone  the  proof  of  such 
claim  until  the  assignee  is  chosen. 

16.  The  acceptance  or  rejection  by  an 
assignee  of  the  trust,  shall  be  notified  b; 
him  to  the  register,  who  shall  report  the 
same  immediately  to  the  clerk. 

17.  Every  assignee  shall,  as  soon  as  he 
receives  an  assignment,  send  or  deliver  it  to 
the  clerk,  by  whom  it  shall  be  copied,  and 
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then  return  to  the  assignee.  The  copy  shall 
be  certified  by  the  clerk  under  his  hand  and 
the  seal  of  the  court,  and  remain  on  file  in 
his  office. 

18.  The  notice  to  creditors,  of  dividends 
or  meetings,  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as 
provided  by  the  order  contained  in  Form  No. 
28,  and  the  register  shall  select  one  newspa- 
per in  which  the  notice  shall  be  published. 

19.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act,  shall  be  made  and  certi- 
fied by  the  register  to  whom  the  case  is  re- 
ferred ;  and  he  shall  place  thereon  all  debts 
which  are  duly  proved. 

21.  Assignees  will,  as  a  general  rule,  be 
required  to  produce  and  file  vouchers  for  all 
payments  made  by  them,  except  payments 
of  one  dollar  or  less.  In  particular  in- 
stances, for  special  cause  shown,  vouchers 
may  be  dispensed  with  by  an  order  of  the 
court. 

21.  The  assignee  of  any  creditor,  after 
the  adjudication  in  banlcruptcy,  may  apply 
for  an  order  for  the  examination  of  such 
bankrupt  on  oath  or  affirmation,  which  ap- 
plication shall  state  m  brief  terms,  the 
grounds  thereof,  and  shall  be  verified  by 
oath,  and  presented  to  the  register  to  whom 
the  case  stands  referred,  whereupon  if  it 
appear  reasonable,  the  register  maj'  issue 
the  proper  order  for  the  bankrupt's  exami- 
nation ;  and  if  he  shall  fail  to  obey,  after 
due  service,  the  court  on  application  of  the 
register,  may  compel  the  attendance  by 
warrant  directed  to  the  marshal,  command- 
ing him  to  an-est  such  bankrupt,  and  bring 
him  forthwith  before  the  register  for  exam- 
ination. Every  bankrupt  shall,  at  all  times, 
be  bound  to  attend  the  assignee  upon  the 
requirement  of  the  register  acting  in  his 
case,  on  reasonable  notice  in  writing  for  that 
purpose,  to  be  served  personally,  or  left  at 
his  usual  place  of  abode,  in  order  to  assist 
in  making  out  the  accounts  of  said  bank- 
rupt's estate  and  effects,  and  to  give  infor- 
mation as  to  his  debts  and  property,  for 
which  he  shall  be  entitled  to  receive  from 
the  assignee  a  reasonable  compensation  out 
of  the  estate. 

22.  All  issues,  questions,  points  and  mat- 
ters stated  in  writing,  under  rule  11  of  the 
"  general  orders,"  or  under  the  4th  or  6th 
igections  of  the  act,  or  according  to  Form 
No.  50,  and  adjourned  into  court  for  deci- 


sion, or  stated  in  a  special  case  for  the 
opinion  of  the  court,  shall  be  briefiy  stated 
and  certified  to  the  judge,  by  the  register, 
who  shall  also  state  briefly  his  opinion  on 
the  issue,  question,  point  or  matter,  and  it 
shall  be  delivered  or  sent  to  the  clerk  ;  and 
no  oral  or  written  argument  shall  be  al- 
lowed on  any  such  issue,  question  point  or 
matter,  unless  by  special  leave  of  the  court. 
Communications  sent  by  a  register,  either 
to  the  judge  or  the  clerk,  shall  have  the  name 
of  the  register  indorsed  thereon. 

23.  All  questions  for  trial  or  hearing 
under  sections  31  and  34  of  the  act,  shall 
be  tried  or  heard,  at  a  stated  session  of  the 
court,  on  four  days'  notice  from  either  party 
to  the  other  party  and  the  clerk-  And  a 
calendar  of  those,  and  all  other  causes  ready 
for  hearing,  shall  be  made  by  the  clerk  in 
duplicate — one  for  the  bench,  and  one  for 
the  bar. 

24.  If  any  matter  fails  to  be  called  or 
acted  on  by  the  court  at  the  time  and  place 
appointed  for  any  hearing  or  proceeding 
before  it,  or  if  the  judge  shall  be  absent, 
such  matters  shall,  without  other  order, 
stand  continued  to  the  next  sitting  of  the 
court. 

25.  The  application  under  section  34  of 
the  act,  to  set  aside  a  discharge,  shall  be 
made  on  oath  or  affirmation,  and  the 
answer  of  the  bankrupt  thereto,  shall  re- 
spond specifically  to  each  allegation,  and  be 
verified  in  like  manner. 

26.  In  cases  not  provided  for  by  the  act, 
the  general  orders,  or  these  rules,  the  prac- 
tice of  this  court  shall  be  subject  to  the 
special  order  of  the  court,  or  the  judge, 
and  such  orders  will  be  made  to  conform  as 
near  as  may  be  to  the  practice  of  this  court 
in  cases  of  similar  or  analogous  character. 

27.  Except  during  the  absence  of  the 
judge,  the  court  will  be  open  for  the  trans- 
action of  business,  as  a  court  of  bankruptcy, 
at  the  United  States  court  room,  in  the  city 
of  Savannah,  on  every  Tuesday,  at  10 
o'clock  A.  M. 

Ordered,  That  all  moneys  received  by  the 
clerk  of  the  court,  on  account  of  any  bank- 
rupt's estate,  or  by  an  assignee,  on  account 
of  any  estate  of  which  he  is  assignee,  shall 
be  deposited  in  the  Merchants'  National 
Bank,  in  the  city  of  Savannah.  The  check 
or  warrant  for  drawing  moneys  deposited 
by  the  clerk  shall  be  signed  by  him,  and 
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countersigned  by  the  judge.  The  check  or 
warrant  for  drawing  moneys  deposited  by 
the  assignee,,  shall  be  signed  by  him,  and 
countersigned  by  the  register  designated  to 
act  in  the  case  of  the  estate  on  account  of 
which  such  moneys  were  deposited. 


ILLI]SrOIS.-Sotithern  Dis- 
trict. 

In  addition  to  the  general  orders  in  bank- 
ruptcy prescribed  by  the  supreme  court  of 
the  United  States,  the  following  rules  have 
been  adopted  by  the  district  court  of  the 
United  States  for  the  southern  district  of 
Illinois. 

1 — Deposit  cmd  Payment  of  Moneys. 

All  moneys  paid  into  the  registry  of  the 
court,  shall  be  deposited  in  the  Ridgely  Na^ 
tional  Bank,  of  Springfield,  Illinois,  and 
shall  not  be  drawn  from  such  depositary, 
unless  upon  a  check  signed  by  the  clerk  and 
countersigned  by  the  judge.  All  moneys 
received  by  assignees  in  the  course  of  any 
proceedings  in  bankruptcy,  shall  be  paid  into 
the  registry  of  the  court,  and  shall  be  forth- 
with deposited  by  the  clerk  in  the  designated 
depositary.  But  this  rule  shall  not  prevent 
the  assignee  from  retaining  out  of  the  moneys 
in  his  hands,  all  his  necessary  disbursements, 
and  the  compensation  allowed  him  by  the 
court  for  his  services. 

2 — Opposition  to  Discharge. 

Opposition  to  a  bankrupt's  discharge  may 
be  filed  with  and  heard  before  the  register, 
who  shall  take  testimony  thereon,  and  report 
the  same  to  the  court  with  his  opinion,  on 
or  before  the  day  fixed  for  the  hearing  of 
the  bankrupt's  petition  for  discharge ;  and 
in  case  objections  are  made  before  the  court, 
the  same  shall  be  referred  to  and  heard  be- 
fore the  register,  who  shall  report  the  testi- 
mony, together  with  his  opinion  thereon,  to 
the  court.  Upon  filing  the  report  and  opinion 
of  the  register,  the  clerk  shall  notify  the 
bankrupt  and  the  opposing  creditor  of  such 
filing,  and  if  no  exceptions  are  filed  thereto 
within  twenty  days  thereafter,  the  opinion 
of  the  register  shall  stand  approved,  and  the 
discharge  [shall  be]  granted  or  lefused  in 
accordance  therewith. 


3 — Homesteads. 

1.  When  a  homestead  is  claimed  by  a 
bankrupt  as  exempt  from  the  operation  of 
the  bankrupt  law,  and  the  property  upon 
which  the  bankrupt  resides  and  claims  such 
homestead  exemption  is,  in  the  opinion  of 
the  assignee,  of  greater  value  than  $1,000, 
and  such  assignee  is  of  opinion  that  the 
bankrupt  is  entitled  to  a  homestead  thereon, 
he  shall  notify  the  bankrupt  to  designate  in 
writing  some  disinterested  person,  to  act  as 
one  of  three  commissioners  to  appraise  said 
property,  and  set  off  to  said  bankrupt  his 
homestead  thereon.  The  assignee  shall  also 
designate  in  writing,  some  disinterested  per- 
son to  act  as  one  of  said  commissioners,  and 
the  two  so  designated  shall  in  like  manner 
select  a  third.  The  three  commissioners  so 
selected,  shall,  upon  oath,  to  be  administered 
to  them  by  a  register  in  bankruptcy  or  com- 
missioner of  a  circuit  court  of  the  United 
States,  and  returned  with  their  report,  ap- 
praise said  property ;  and  if,  in  their  opinion, 
the  same  is  not  of  greater  value  than  ^1,000, 
the  assignee  shall,  upon  confirmation  of 
their  report,  set  off  the  same  to  said  bank- 
rupt under  the  provisions  of  section  fourteen 
of  the  bankrupt  law. 

2.  If,  in  the  opinion  of  said  commissioners, 
said  property  is  of  a  greater  value  than 
$1,000,  and  can  be  divided  without  injury 
to  the  interests  of  said  bankrupt's  estate, 
they  shall  set  off  to  said  bankrupt  so  much 
thereof,  including  the  dwelling  house  in 
which  the  bankrupt  resides,  as  shall  in  their 
opinion  be  of  the  value  of  f  1,000,  and  the 
residue  of  said  premises  shall  be  sold  by  the 
assignee,  in  such  manner  as  the  court,  by 
general  or  special  order  may  direct. 

3.  If,  in  the  opinion  of  said  commissioners, 
said  property  is  of  greater  value  than  $1,000, 
and  cannot  be  divided  without  injury,  the 
bankrupt  may,  within  twenty  days  after 
confirmation  of  their  report,  pay  to  the  as- 
signee the  excess  of  the  appraised  value  of 
said  property  over  and  above  the  sum  of 
$1,000,  and  the  assignee  shall  thereupon 
convey  said  property  to  said  bankrupt.  In 
default  of  such  payment,  the  property  shall 
be  sold  by  the  assignee,  in  such  manner  as 
the  court,  by  general  or  special  order  may 
direct,  and  out  of  the  proceeds  thereof  he 
shall  pay  to  the  bankrupt  the  sum  of  $1,000 
in  lieu  of  his  homestead. 
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4.  The  commissioners  shall,  as  soon  as 
they  have  completed  their  duties,  deliver 
their  report,  with  [their]  appointment  and 
oath  as  such  commissioners  thereto  attached, 
to  the  assignee,  and  shall  receive  as  com- 
pensation for  their  services,  the  sum  of  five 
dollars  each,  for  each  day  actually  and  ne- 
cessarily employed  in  making  the  appraise- 
ment and  setting  off  the  homestead,  together 
with  their  actual  and  necessary  traveling 
expenses  while  so  employed,  to  be  paid  by 
the  assignee  out  of  any  moneys  in  his  hands 
belonging  to  the  estate  of  said  bankrupt. 

5.  The  assignee,  as  soon  as  he  shall  re- 
ceive the  report  of  the  commissionrs,  shall 
deliver  a  copy  of  the  same  to  the  bankrupt, 
jnd  file  the  original  in  the  clerk's  office,  and 
unless  exceptions  are  filed  to  said  report 
within  twenty  days  after  such  filing,  the 
same  shall  stand  approved.  If  the  bankrupt 
shall  neglect  or  refuse  to  designate  in  writ- 
ing a  person  to  act  as  one  of  said  commis- 
sioners, within  twenty  days  after  he  shall 
have  been  notified  by  the  assignee  as  pro- 
vided in  this  rule,  the  assignee  shall  de- 
signate and  appoint  all  of  said  commmis- 
sioners. 

4:— Sales  of    Unencumbered  Property  by 


1.  Unless  otherwise  specially  ordered  by 
the  court,  the  assignee  shall,  as  soon  as  may 
be  after  the  same  shall  come  to  his  hands, 
sell  all  unencumbered  estate  of  the  bank- 
rupt, both  real  and  personal,  not  exempt 
from  the  operation  of  the  bankrupt  law,  at 
public  sale,  to  the  highest  and  best  bidder 
for  cash,  and  shall  give  at  least  ten  days' 
public  notice  in  sales  of  personal  property, 
and  at  least  twenty  days'  public  notice  in 
sales  of  real  estate,  of  the  time,  place  and 
terms  of  sale,  and  of  the  articles  or  prop- 
erty to  be  sold,  by  advertisement  in  one  or 
more  newspapers,  to  be  designated  by  the 
register  in  the  partieular  case,  and  by  posted 
handbills  or  otherwise,  as  the  register  may 
direct.  AH  sales  of  real  estate  shall,  unless 
specially  ordered  by  the  court,  be  made  at 
such  place,  within  the  county  where  the 
same  is  situated,  as  in  the  opinion  of  the  as- 
signee will  secure  the  most  advantageous 
sale.  Personal  property  may  be  sold  in 
such  lots  and  at  such  place  as  the  assignee 
may  think  best  for  the  interest  of  the 
estate.    No  sales  shall  be  made  by  the  as- 


signee otherwise  than  as  herein  provided, 
unless  by  special  order  of  the  court,  upon 
the  petition  of  the  assignee,  or  a  creditor, 
or  other  person  interested,  and  for  good 
cause  shown;  but  no  special  order  shall  be 
required  for  making  public  sales  of  real  or 
personal  estate  in  the  manner  provided  for 
in  this  rule. 

2.  The  assignee  shall  file  in  the  clerk's 
office,  without  delay,  a  report  of  any  sales 
of  real  estate  made  by  him  under  any  gen- 
eral or  special  order  of  the  court,  setting 
forth  the  time  and  place  of  sale,  what  notice 
of  sale,  if  any,  was  given,  the  property  sold, 
the  purchase  or  purchasers,  and  the  price 
paid  for  the  same  ;  and  if  public  notice  of 
such  sale  was  given,  shall  attach  to  his  re- 
port a  copy  of  the  advertisement,  with  the 
certificate  of  the  publisher  or  pubHshers  of 
the  newspapers  in  which  the  same  was  pub- 
lished that  the  same  was  published  as  re- 
quired. If  no  exceptions  are  filed  to  such 
report  within  twenty  days  after  the  same 
is  filed,  the  report  shall  stand  approved,  and 
the  assignee  shall  execute  and  deliver  to  the 
purchasers  all  necessary  deeds  and  convey- 
ances of  the  property  so  sold. 

Rule  5.  In  addition  to  the  fees  and  ex- 
penses allowed  to  the  messenger  by  the  47th 
section  of  the  bankrupt  act  and  such  fur- 
ther allowance  as  may  be  made,  for  cause 
shown,  in  special  cases,  the  following  com- 
pensation shall  be  allowed  and  paid  to  the 
marshal  as  messenger  for  his  services  in 
bankrupt  causes. 

For  service  of  any  writ,  or  other  process, 
order  of  court,  or  notice,  where  personal 
service  is  required,  except  summons  of 
witnesses  and  notices  to  creditors  under 
warrants.  Forms  6  and  59,  two  dollars  for 
each  person  upon  whom  such  service  may 
be  made,  and  five  dollars  for  each  day  act- 
ually and  necessarily  employed  in  making 
such  service. 

For  making  out  notices  to  creditors  un- 
der warrants.  Forms  6  and  29,  five  cents 
for  each  folio  of  100  words ;  and  for  mak- 
ing copies  of  writs  or  other  papers  where 
the  same  are  required  to  be  served  by  copy, 
ten  cents  for  each  folio  of  100  words. 

For  serving  summons  of  witness  fifty  cents 
for  each  person  upon  whom  the  same  may 
be  served. 

For  transporting  persons  arrested  under 
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any  warrant  or  order  of  court  five  cents  per 
mile  for  each  person,  and  five  dollars  per 
day  and  five  cents  per  mile  for  each  guard 
when  necessary. 

For  each  day  actually  and  necessarily 
employed  in  taking  possession  of  property 
under  any  warrant  or  order  of  court,  mak- 
ing inventory,  &c.,  five  dollars. 

Adopted  April  11,  1870. 

In  addition  to  the  general  orders  in  bank- 
ruptcy prescribed  by  the  supreme  court  of 
the  United  States,  the  following  rules  have 
been  adopted  by  the  district  court  of  the 
United  States  for  the  southern  district  of 
Illinois  : 

Rule  1. — Deposit  and  Payment  of  Moneys. 

All  moneys  paid  into  the  registry  of  the 
court  shall  be  deposited  in  the  Ridgely  Na- 
tional Bank,  of  Springfield,  Illinois,  and 
shall  not  be  drawn  from  such  depositary 
unless  upon  a  check  signed  by  the  clerk  and 
countersigned  by  the  judge.  All  moneys  re- 
ceived by  the  assignees  in  the  course  of  any 
proceedings  in  bankruptcy,  shall  be  paid 
into  the  registry  of  the  court,  and  shall  be 
forthwith  deposited  by  the  clerk  in  the  de- 
signated depositary.  But  this  rule  shall  not 
prevent  the  assignee  from  retaining  out  of 
the  moneys  in  his  hands,  all  his  necessary 
disbursements,  and  the  compensations  al- 
lowed him  by  the  court  for  his  services. 

Rule  2. — Opposition  to  Discharge. 

Opposition  to  a  bankrupt's  discharge  may  be 
filed  with  and  heard  before  the  register,  who 
shall  take  testimony  thereon  and  report  the 
same  to  the  court,  with  his  opinion,  on  or 
before  the  day  fixed  for  the  hearing  of  the 
bankrupt's  petition  for  discharge ;  and  in 
case  objections  are  made  before  the  court, 
the  same  shall  be  referred  to  and  heard  be- 
fore the  register,  who  shall  report  the  testi- 
mony, together  with  his  opinion  thereon,  to 
the  court.  Upon  filing  the  report  and  opin- 
ion of  the  register)  the  clerk  shall  notify  the 
bankrupt  and  the  opposing  creditor  of  such 
filing,  and  if  no  exceptions  are  filed  thereto 
within  twenty  days  thereafter,  the  opinion 
of  the  register  shall  stand  approved,  and  the 
discharge  shall  be  granted  or  refused  in  ac- 
cordance therewith. 


Rule  3. — Homesteads. 

1.  When  a  homestead  is  claimed  by  a 
bankrupt  as  exempt  from  the  operation  of 
the  bankrupt  law,  and  the  property  upon 
which  the  bankrupt  resides  and  claims  such 
homestead  exemption  is,  in  the  opinion  of 
the  assignee,  of  greater  value  than  i  1,000, 
and  such  assignee  is  of  opinion  that  the 
bankrupt  is  entitled  to  a  homestead  thereon, 
he  shall  notify  the  bankrupt  to  designate  in 
writing  some  disinterested  person,  to  act  as 
one  of  three  commis.sioners  to  appraise  said 
property,  and  set  off  to  the  bankrupt  his 
homestead  thereon.  The  assignee  shall  also 
designate  in  writing  some  disinterested  per- 
son to  act  as  one  of  said  commissioners,  and 
the  two  so  designated  shall,  in  like  manner, 
elect  a  third.  The  three  commissioners  so 
elected  shall,  upon  oath,  to  be  administered 
to  them  by  a  register  in  bankruptcy  or  com- 
missioner of  a  circuit,  court  of  the  United 
States,  and  returned  with  their  report,  ap- 
praise said  property,  and  if,  in  their  opinion, 
the  same  is  not  of  greater  value  than  $1,000, 
the  assignee  shall,  upon  confirmation  of  their 
report,  set  of  the  same  to  said  bankrupt 
under  the  provisions  of  section  14  of  the 
bankrupt  law. 

2.  If,  in  the  opinion  of  said  commissioners, 
said  property  is  of  greater  value  than  $1,000, 
and  can  be  divided  without  injury  to  the 
interests  of  the  bankrupt's  estate,  they  shall 
set  off  to  said  bankrupt  so  much  thereof,  in- 
cluding the  dwelling  house  in  which  the 
bankrupt  resides,  as  shall,  in  their  opinion, 
be  of  the  value  of  $1,000,  and  the  residue  of 
said  premises  shall  be  sold  by  the  assignee 
in  such  manner  as  the  court,  by  general  or 
special  order,  may  direct. 

3.  If,  in  the  opinion  of  said  commissioners 
said  property  is  of  greater  value  than  $1,000, 
and  cannot  be  divided  without  injury,  the 
bankrupt  may,  within  twenty  days  after 
confirmation  of  their  report,  pay  to  the  as- 
signee the  excess  of  the  appraised  value  of 
said  property  over  and  above  'the  sum  of 
$1,000,  and  the  assignee  shall  therefore  con- 
vey said  property  to  said  bankrupt.  In  de- 
fault of  such  payment,  the  property  shall 
be  sold  by  the  assignee,  in  such  manner  as 
the  court,  by  general  or  special  order  may 
direct,  and  out  of  the  proceeds  thereof,  he 
shall  pay  to  the  bankrupt  the  sum  of  $1,000 
in  lieu  of  his  homestead. 
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4.  The  commissioners  shall,  as  soon  as 
they  have  completed  their  duties,  deliver 
their  report,  with  [their]  appointment  and 
oath  as  such  commissioners  thereto  attached, 
to  the  assignee,  and  shall  receive  as  compen- 
sation for  their  services,  the  sum  of  $5  each 
for  each  day  actuallj'  and  necessarily  em- 
ployed in  making  the  appraisement,  and  set- 
ting off  the  homestead,  together  with  their 
actual  and  necessary  traveling  expenses 
while  so  employed,  to  be  paid  by  the  assig- 
nee out  of  any  moneys  in  his  hands  belong- 
ing to  the  estate  of  said  bankrupt. 

5,  The  assignee,  as  soon  as  he  shall  re- 
ceive the  report  of  the  commissioners,  shall 
deliver  a  copy  of  the  same  to  the  bankrupt, 
and  file  the  original  in  the  clerk's  office,  and 
unless  exceptions  are  filed  to  said  report 
within  twenty  days  after  such  filing,  the 
same  shall  stand  approved.  If  the  bankrupt 
shall  neglect  or  refuse  to  designate  in  writing 
a  person  to  act  as  one  of  said  commissioners, 
within  twenty  days  after  he  shall  have  been 
notified  by  the  assignee  as  provided  in  this 
rule,  the  assignee  shall  designate  and  ap- 
point all  of  said  commissioners. 

UvL^i.— Sale  of  Unencumbered  Property 
by  Assignee. 

1.  Unless  otherwise  specially  ordered  by 
the  court,  the  assignee  shall,  as  soon  as  may 
be  after  the  same  shall  come  to  his  hands, 
sell  all  unencumbered  estate  of  the'  bank- 
rupt both  real  and  personal,  not  exempt  from 
the  operation  of  the  bankrupt  law,  at  public 
sale,  to  the  highest  and  best  bidder  for  cash, 
and  shall  give  at  least  ten  days'  public  notice 
on  sales  of  personal  property,  and  at  least 
twenty  days'  public  notice  in  sales  of  real 
estate,  of  the  time,  place  and  terms  of  sale, 
and  of  the  article  or  property  to  be  sold,  by 
advertisement  in  one  or  more  newspapers, 
to  be  designated  by  the  register  in  the  par- 
ticular case,  and  by  posted  handbills  or 
otherwise,  as  the  register  may  direct.  All 
sales  of  real  estate,  shall  unless  specially 
ordered  by  the  court,  be  made  at  such  place 
within  the  county  where  such  is  situated, 
as  in  the  opinion  of  the  assignee  will  secure 
the  most  advantageous  sale.  Personal 
property  may  be  sold  in  such  lots,  and  at 
such  place  as  the  assignee  may  think  best 
for  the  interest  of  the  estate.  No  sales  shall 
be  made  by  the  assignee  otherwise  than  as 
herein  provided,  unless  by  special  order  of 


the  court,  upon  the  petition  of  the  assignee, 
or  a  creditor,  or  other  person  interested, 
and  for  good  cause  shown ;  but  no  special 
order  shall  be  required  for  making  public 
sales  of  real  or  personal  estate  in  the  man- 
ner provided  for  in  this  rule. 

2.  The  assignee  shall  file  in  the  clerk's 
office,  without  delay,  a  report  of  any  sale 
of  real  estate  made  by  him  under  any  gene- 
ral or  special  order  of  the  court,  setting  forth 
the  time  and  place  of  sale,  what  notice  of 
sale,  if  any  was  given,  the  property  sold, 
the  purchaser  or  purchasers,  and  the  price 
paid  for  the  same ;  and  if  public  notice  of 
such  sale  was  given,  shall  attach  to  his  re- 
port a  copy  of  the  advertisement,  with  the 
certificate  of  the  publisher  or  publishers  of 
the  newspapers  in  which  the  same  was  pub- 
lished that  the  same  was  published  as  re- 
quired. If  no  exceptions  are  filed  to  such 
report  within  twenty  days  after  the  same  is 
filed,  the  report  shall  stand  approved,  and 
the  assignee  shall  execute  and  deliver  to  the 
purchasers,  all  necessary  deed  and  convey- 
ances of  the  property  so  sold. 

Spbingpibld,  III.,  April  nth,  1871. 
A.   W.   Gazzam,    Esq.,  95  Liberty  street, 
N.  Y. 

Sir  :  I  respond  to  your  request  of  March 
20,  addressed  to  Judge  Treat.  I  inclose 
herewith  a  copy  of  the  only  rule  in  bank- 
ruptcy adopted  by  this  court  since  April  1, 
1870. 

Your  letter  was  handed  to  me  by  Judge 
Treat  some  time  ago,  and  the  copy  of  the 
rule  prepared,  but,  by  some  oversight,  it  was 
not  sent.     Please  pardon  the  neglect. 
Respectfully, 

Geo.  p.  Bowen,  Clerk. 


INDIANA. 

It  is  ordered  by  the  district  court  of  the 
United  States  for  the  district  of  Indiana, 
that,  in  addition  to  the  rules  and  regulations 
prescribed  by  the  act  of  congress,  to  estab- 
lish a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved 
March  2,  1867,  and  to  the  rules,  orders,  and 
regulations  in  bankruptcy  lately  promul- 
gated by  the  supreme  court  of  the  United 
States,  and  subordinate  thereto,  the  follow- 
ing rules  of  practice  in  bankruptcj^  be 
adopted  for  the  government  of  proceedings 
in  bankruptcy  in  the  said  district  court : 
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Stated  Sessions. 

Rule  1.  A  stated  session  of  the  district 
court  shall  be  held  at  the  United  States 
court-house,  in  Indianapolis,  on  the  first 
Tuesday  in  every  month,  at  which  session 
all  questions  of  law  and  of  fact  arising  under 
the  provisions  of  the  fourth,  sixth  and  thirty- 
first  sections  of  the  bankrupt  act,  and  also 
all  cases  for  trial  under  the  24th  rule  of  the 
general  orders  promulgated  by  the  supreme 
court  of  the  United  States,  shall  stand  for 
hearing  and  decision.  And  said  stated  ses- 
sion shall  be  continued  so  long  as  business 
may  require.  All  persons  concerned  must 
take  notice  of  the  pendency  of  such  questions 
and  cases  in  manner  aforesaid,  without  any 
special  notification  thereof,  except  so  far  as 
said  act  and  general  orders  require  it. 

JEvidence. 

2.  In  all  cases  to  be  tried  by  the  court 
arising  under  the  foregoing  rule,  the  register 
before  whom  such  cases  and  questions  may 
arise  shall,  before  the  trial  thereof  in  the  dis- 
trict court,  and  pursuant  to  the  tenth  of 
said  general  orders,  take  down  in  writing  all 
the  evidence  offered  on  both  sides ;  and  he 
shall,  along  with  the  questions  arising  in 
such  cases,  and  all  documentary  evidence 
filed  with  him,  certify  the  same  to  the  dis- 
trict court.  And  said  court  will  decide  all 
such  questions  and  cases  on  the  matters  so 
certified  alone,  unless,  for  good  cause  shown, 
the  court  shall  allow  the  other  evidence  to 
be  offered. 

Notices. 

3.  The  newspaper  notices  contemplated  in 
No.  6  of  the  forms  of  proceeding,  lately  pro- 
mulgated by  the  supreme  court,  shall  be 
published  twice  in  the  Indianapolis  Journal 
or  Indianapolis  Herald,  and  twice  in  a  news- 
paper of  general  circulation  nearest  the  resi- 
dence of  each  bankrupt  in  the  proceeding, 
all  to  be  designated  by  the  register  to  whom 
the  case  shall  have  been  referred.  But  if 
the  bankrupt  shall  reside  in  Marion  county, 
Indiana,  then  such  notices  shall  be  published 
twice  both  in  said  Journal  and  Herald,  and 
not  elsewhere. 

4.  The  notices  to  creditors  contemplated 
in  No.  6  of  the  forms  of  proceeding  in  bank- 
ruptcy, promulgated  by  the  supreme  court, 
shall,  in  all  cases,  be  sent  through  the  mail, 


unless  specially  otherwise  ordered  by  the 
court.  No  other  mode  of  notifying  a  cred- 
itor residing  out  of  the  state  of  Indiana  wiU 
in  any  case  be  allowed.  Provided,  however, 
that  the  written  acknowledgment  by  any 
creditor,  under  his  signature,  of  due  notice 
in  such  case  shall  be  equivalent  to  service  of 
such  notice  by  the  marshal. 

5.  The  notices  contemplated  by  the  four- 
teenth section  of  said  act,  to  be  given  by  as- 
signees in  bankruptcy,  shall  be  published  for 
three  weeks  successively  in  like  manner  as 
is  provided  in  the  preceding  third  rule. 

6.  The  newspaper  notices  contemplated 
by  rule  No.  21  of  the  general  orders,  pro- 
mulgated by  the  supreme  court  relating  to 
bankruptcy,  shall  be  published  in  a  news- 
paper of  general  circulation  nearest  the  place 
of  the  sale  mentioned  in  the  notice. 

7.  All  notices  to  creditors  contemplated 
by  the  17th,  27th  and  28th  sections  of  said 
bankrupt  act  shall  be  given  by  letters 
through  the  mail. 

8.  Notices  by  any  assignee  in  bankruptcy 
of  the  filing  of  his  account,  and  of  his  ap- 
plication for  a  settlement  and  discharge,  as 
contemplated  by  the  28th  section  of  said 
bankrupt  act,  shall  be  given  through  the 
mail  to  all  known  creditors. 

Reference  to  Register. 

9.  In  all  cases  of  voluntary  bankruptcy, 
if  the  petitioner  shall,  at  any  time  before  re- 
ference, file  with  his  petition  a  written  re- 
quest that  the  matters  shall  be  referred  to  a 
designated  register,  the  same  shall,  as  of 
course,  be  so  referred,  unless  the  court  shall, 
for  good  cause,  otherwise  order.  But  if  no 
such  request  be  made,  the  court  will,  as  of 
course,  order  the  reference  to  the  register  of 
the  congressional  district  in  which  the 
bankrupt  resides,  unless,  for  good  cause,  the 
court  deems  it  proper  to  refer  it  to  some 
other  register. 

10.  In  cases  of  involuntary  bankruptcy, 
the  court  will,  in  view  to  the  interest  and 
convenience  of  all  parties  and  the  further- 
ance of  justice,  refer  the  matter  to  such 
register  as  may,  under  all  the  circumstances 
be  deemed  most  advisable. 

Order  of  Reference. 

11.  Every  adjudication  in  bankruptcy, 
under  No.  58  of  said  forms  of  proceeding  in 
bankruptcy,  promulgated  by  the  supreme 
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court,  shall  contain  an  order  referring  the 
case  to  the  register,  as  provided  in  the  9th 
and  10th  of  these  rules. 

Siwrender. 

12.  In  every  case  of  voluntary  bankruptcy 
the  register  to  whom  the  petition  is  referred 
shall  receive  from  the  bankrupt  a  surrender 
substantially  in  the  form  following  : 

I,  the  undersigned,  a  bankrupt,  surrender 
to  a  register  in  bankruptcy,  all  my  property 
in  possession  and  in  action. 

Witness  my  hand,  the  day  of 

186  .  (Signed.) 

Form. 

13.  Whenever  the  Form  No.  10  of  said 
forms  of  proceeding  in  bankruptcy  is  used 
by  the  register,  the  conclusion  of  the  same 
may  be  so  varied  as  to  be  attested  and 
signed  by  him. 

Assignees  Notice  of  Acceptance. 

14.  Under  rule  No.  9  of  said  general 
orders  in  bankruptcy,  the  notice  of  the  ac- 
ceptance of  his  appointment  by  every  assignee 
in  bankruptcy,  as  given  in  No.  16  of  said 
forms  of  proceedings  in  bankruptcy,  he 
shall  immediately  forward  to  the  proper 
register,  and,  on  the  receipt  thereof,  such 
register  shall  report  it  to  the  clerk. 


15.  Every  assignee,  on  receiving  the  as- 
signment of  an  estate  in  bankruptcy,  shall, 
as  soon  as  may  be,  deliver  the  same  to  the 
clerk,  who  shall  make  a  copy  thereof,  certi- 
fied under  the  seal  of  the  court,  and  file  such 
copy  in  his  office,  and  thereupon  redeliver 
the  original  to  the  said  assignee. 

Vouchers. 

16.  Under  the  provisions  of  the  27th  sec- 
tion of  said  banki'upt  act,  every  assignee 
shall  produce  and  file  vouchers  for  all  pay- 
ments claimed  to  have  been  made  by  him, 
except  in  cases  in  which  he  shall  be,  for 
good  cause,  excused  therefrom  by  the  court. 

lAst.of.  Debts  Proved. 

17.  The  list  of  debts  contemplated  by  the 
23rd  section  of  said  bankrupt  act,  shall  be 
made  and  certified  by  the  register  to  whom 
the  case  shall  have  been  referred;   and  it 

Gaz.  134 


shall  contain  a  statement  of  all  the  'debts 
which,  up  to  the  time  of  the  making  of  such 
list  and  certificate,  shall  have  been  duly 
proved. 

Affidavits. 

18.  All  motions  founded  on  alleged  mat- 
ter of  fact  not  of  record,  and  all  applications 
made  under  the  proviso  to  the  34th  section 
of  said  bankrupt  act,  shall  be  in  writing  and 
sworn  to  by  the  party  making  such  motion 
or  application,  or  by  his  agent  or  attorney. 

Begister's  Certificate. 

19.  The  examination  and  certificate  of  the 
register  touching  the  correctness  of  the 
form  of  the  petition  and  schedules  filed 
therewith,  as  contemplated  by  the  7th  rule 
of  the  general  orders  in  bankruptcy,  pro- 
mulgated by  the  supreme  court,  may  be 
made  by  any  register  before  the  filing  of  such 
petition  and  schedules,  and  if  not  so  made 
before  that  time,  the  register  to  whom  such 
matter  is  referred,  shall  make  such  examina- 
tion and  certificate  before  he  does  any  other 
official  act  in  relation  to  the  proceedings 

Such  certificate  may  be  substantially  as 
follows : 

U.  S.  District  Court,  Indiana  Dist. 


In  the  matter  of 

by  "whom  a  petition  for  abjudication  in 
bankruptcy  was  filed  on  the 


day  of 


In  bankrupt. 
'     oy,  No. 


I,  the  undersigned,  register  in  bankruptcy 
for  the  congressional  district  of  Indiana, 
certify  that  I  have  examined  the  petition 
and  schedules  in  the  above  entitled  case 
touching  their  correctness  in  form  ;  and 
that  the  same  are  [correct  in  form  or  defi- 
cient in  form  in  this,  to  wit :  stating  the  de- 
ficiency, as  the  case  may  be.] 

Witness  my  hand,  the  day  of  , 

18     .  A.  B.,  Register. 

h 
Decisions  and  Entries. 

20.  All  decisions  made  at  the  stated  ses- 
sions of  the  court,  as  provided  in  the  first  of 
these  rules,  shall  be  entered  in  the  order 
book ;  and  in  every  case  in  which  any  regis- 
ter must  do  any  official  act  under  any  such 
decision,  the  clerk  shall  forthwith  certify 
from  the  order  book  a  copy  of  such  deci- 
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sion  under  the  seal  of  the  court  to  such 
register. 

All  questions  for  the  decision  of  the 
judge,  certiBed  to  him  by  registers  and  not 
embraced  in  the  foregoing  provisions  of  this 
rule,  nor  in  said  first  rule,  will  be  answered 
by  the  judge  in  writing,  indorsed  by  him  on 
the  paper  containing  such  questions  at  such 
times  as  the  judge  may  choose ;  and  the 
judge  will  thereupon  transmit  such  papers 
and  answer  to  the  register  who  certified 
such  question,  by  mail  or  other  safe  mode 
of  transmission,  and  on  receipt  of  the  same 
the  register  shall  enter  such  question  and 
and  answer  on  his  docket. 

Fees. 

21.  The  clerk  shall  file  no  petition  in 
bankruptcy  unless  the  same  be  accompanied 
by  a  deposit  with  him  of  fifty  dollars  pur- 
suant to  the  57th  section  of  said  bankrupt 
act.  The  clerk  shall  forward  said  sums  of 
money  along  with  the  order  of  reference  to 
the  proper  register.  When  the  register  has 
performed  all  his  duties  in  each  case  respect- 
ively, and  has  satisfied  his  legal  fees  therein, 
if  there  be  any  surplus  left  of  said  fifty  dol- 
lars, he  shall  forthwith  deliver  such  surplus 
to  the  clerk ;  and  the  same  shall  be  applied, 
first,  to  the  payment  of  any  fees  due  to  any 
other  officer  of  the  court  in  the  case,  and, 
secondly,  to  the  use  of  the  creditors. 

The  fees  of  officers  other  than  registers 
must  be  paid  as  the  services  are  rendered. 
In  lieu  thereof,  however,  the  clerk  may  ac- 
cept a  written  undertaking  with  surety  to 
his  satisfaction,  for  the  payment  of  such 
fees ;  in  which  case  for  all  fees  remaining 
sixty  days  unpaid,  scire  facias  may  isssue 
against  the  principal  and  surety  on  such  un- 
dertaking. 

Marshal's  Fees. 

22.  Under  No  6  of  the  forms  of  proceed- 
ing in  bankruptcy  promulgated  by  the 
supreme  court,  providing  for  a  notice  to 
each  creditor,  containing  the  "  names  of  the 
several  creditors  of  the  bankrupt,  with  their 
places  of  residence  and  amount  of  their  debts 
respectively,"  to  be  made  and  given  by  the 
marshal,  he  shall  be  allowed,  in  addition  to 
the  fees  by  law  prescribed  for  such  notices 
and  for  the  service  thereof,  the  sum  of  ten 
cents  for  every  one  hundred  words  and  fig- 
ures contained  in  so  much  of  said  notice  as 


describes  the  names  of  the  several  cred- 
itors of  the  bankrupt,  with  their  place  of 
residence  and  the  amount  of  their  debts,  re- 
spectively, to  be  allowed  and  paid  to  him  as 
other  legal  fees  are  allowed  and  paid. 

Bank  of  Deposit. 

23.  The  Indianapolis  National  Bank  and 
such  other  national  banks  as  shall  hereafter 
be  designated  by  the  court,  shall  be  banks 
of  deposit  under  rule  24th  of  the  general 
orders  in  bankruptcy  promulgated-  by  the 
supreme  court. 


OTT0MWA,  Iowa,  Oct.  15th,  1870. 
A.  "W.  Gazzam,  Esq.,  Utioa,  N.  Y. 

Sir  :  We    have    no    published    rules   in 
bankruptcy  in  this  state.      I  am,  therefore, 
not  able  to  furnish  you  with  a  copy. 
Very  respectfully, 

J.  M.  Love. 

ToPEKA,  Kansas,  Oct.  nth,  1870. 
AuDLET  W.  Gazzam,  Esq.,  Utica,  N.  Y. 
We  have  no  printed  rules  in  bankruptcy. 
Respectfully  yours, 

Maekeo  Delakay. 


KENTUCKY. 

Present — Hon.  Bland  Ballard,  judge. 
The  court  adopted  rules  regulating  pro- 
ceedings in  bankruptcy,  as  follows,  viz. : 

Filing  of  Petitions. 

Rule  1.  The  petitioner  may  file  his  peti- 
tion with  the  clerk  at  any  place  in  his  dis- 
trict where  the  court  may  be  held  by  law. 

Reference  of  Petitions. 

2.  In  voluntary  bankruptcy,  the  petition 
shall  be  referred,  of  course,  to  the  register 
of  the  congressional  district  in  which  the 
petitioner  resides  or  carries  on  business, 
but  a  petition  may  be  otherwise  refused  by 
the  court  for  special  reasons.  The  register 
to  whom  the  petition  is  referred  shall  re- 
ceive a  surrender  from  the  bankrupt,  sub- 
stantially, in  the  following  form  : 

"  I,  A.  B.,  bankrupt,  by  these  presents 
surrender  all  my  property  and  effects  as  re- 
quired by  the  act  of  congress.        A.  B." 

And  he  shall,  at  the  request  of  the  bank- 
rupt, issue  to  him  a  "grant  of  protection," 
substantially,  in  the  following  form  ; 
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"  A.  B.  having  filed  his  petition  in  bank- 
ruptcy, and  the  same  haying  been  referred 
to  me,  I  do,  by  authority  of  the  fourth  and 
twenty-eighth  sections  of  the  bankrupt  act, 
grant  him  protection  against  arrest  during 
the  pendency  of  the  proceedings  in  bank- 
ruptcy, in  any  civil  action,  unless  the  same 
is  founded  on  some  debt  or  claim,  from 
which  his  discharge  in  bankruptcy  would 
not  release  him.  Register. 


In  involuntary  bankruptcy  the  register 
will  be  designated  with  reference  to  the 
special  circumstances  of  each  case. 

The  order.  Form  No.  4,  shall  specify  the 
place  where  the  register  shall  act  in  the  case, 
and  the  warrant,  Form  No.  59,  shall  specify 
the  place  where  the  meeting  of  the  creditors 
will  be  held,  and,  in  either  case,  the  place 
so  specified  shall  be  one  of  the  places  desig- 
nated by  the  register  as  the  locality  of  his 
ofiSce. 

Each  register  may  have  as  many  oflBces 
in  his  district  as  he  may  deem  proper,  and 
he  shall  designate  the  locality  of  each  by  a 
writing  filed  with  the  several  clerks  of  the 
district  court  in  this  district.  The  day 
named  in  the  order.  Form  No.  4,  for  the 
attendance  of  the  bankrupt  before  the  regis- 
ter, and  the  day  named  in  warrant.  Form 
No.  59,  for  the  meeting  of  the  creditors, 
will  be  fixed  with  reference  to  the  conveni- 
ence and  speedy  progress  of  the  case. 

Every  register  may,  in  any  case  referred 
to  him,  fix  the  times  when  he  will  act  upon 
the  several  matters  arising  in  such  cases 
other  than  the  attendance  of  the  bankrupt 
as  lixed  by  order.  Form  No.  4,  and  the  meet- 
ing of  the  creditors,  as  fixed  by  the  warrant. 
Form  59 ;  but  the  register  shall  not,  without 
leave  of  the  court,  change  the  place  named 
in  the  order.  Form  No.  4,  or  the  place  speci- 
fied in  warrant.  Form  No.  59. 

Adjudication  of  Bankruptcy. 

3.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 
case  be  referred  to  one  of  the  registers, 
naming  him,  to  take  such  proceedings 
thereon  as  are  required  by  the  act. 

Fees  of  Register. 

4.  Whenever  a  petition  is  referred  to  a 
register,  the  clerk  at  the  time  he  delivei-s  to 
the  register  a  copy  of  the  order  of  reference. 


shall  deliver  to  him  the  fifty  dollars,  deposi- 
ted with  the  clerk,  under  section  forty-seven 
of  the  act,  the  same,  whether  delivered  to 
him  by  the  petitioner  or  the  clerk,  to  be  ap- 
plied to  the  payment  of  such  fees  of  the 
register,  clerk,  and  marshal,  as  are  charge- 
able to  the  petitioner  making  the  deposit.  If 
the  fees  exceed  fifty  dollars,  those  charge- 
able to  the  petitioner  shall  be  paid,  or  secured 
in  like  manner  with  the  other  fees  provided 
for  by  rule  29  of  the  "  general  orders  in 
bankruptcy." 

Where,  however,  under  rule  30  of  the 
"  general  orders  in  bankruptcy,"  the  judge 
shall  direct  that  the  fees  and  costs  in  the 
cose  shall  not  exceed  the  sum  required  by 
the  act  to  be  deposited,  and  the  fees  and 
costs  properly  chargeable,  but  for  said  order, 
exceed  such  sum,  the  disbursements  paid 
out  by  the  register  and  marshal  for  the  pur- 
poses specified  in  rule  12  of  the  "  gene- 
ral orders  in  bankruptcj',"  and  returned  by 
them  as  chargeable  to  the  petitioner,  shall 
be  refunded  to  them  severally  out  of  such 
sum,  and  the  remainder  shall  be  applied  pro 
rati  to  the  payment  of  the  fees  of  the  clerk, 
marshal,  and  register,  who  shall  in  such  case 
perform  the  duties  required  of  them,  with- 
out first  requiring  security  or  payment  for 
their  fees. 

The  marshal,  clerk,  and  register,  in  such 
last  named  cases,  shall  report  to  the  court 
their  fees  and  charges  on  the  first  Monday 
in  April,  July,  October  and  January. 

Certificate  of  Register  to  Form  of  Petition. 
5.  The  register  .shall,  under  rule  7  of 
the  "  general  orders  in  bankruptcy,"  ex- 
amine a  duplicate  copy  of  the  petition  and 
schedules  specified  in  Form  No.  4 — and  such 
duplicate  copy  shall  either  be  a  copy  of  such 
original,  certified  by  the  clerk,  under  the 
seal  of  the  court,  or  a  duplicate  original, 
signed  and  verified  in  a  like  manner,  with 
original  petition  and  schedules,  filed  with 
the  clerk,  and  shown  by  evidence  satisfac- 
tory to  the  register  to  be  such  duplicate 
original,  and  the  certificate  of  the  register 
required  by  rule  7,  as  to  correctness  in 
form  of  the  petition  and  schedules,  shall  be 
made  and  signed  by  him  on  the  duplicate, 
which  he  so  examines ;  and  he  shall  not 
issue  any  warrant  under  Form  No.  6,  until 
he  shall  have  so  made  a  certificate,  after  such 
examination.     No  such   certificate  shall  be 
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made  unless  the  whole  eleven  sheets  com- 
posing schedules  A  and  B,  in  Form  No.  1, 
form  part  of  the  schedule  to  the  petition. 

Publication  of  notice. 

6.  The  warrant  issued  under  section  11 
or  section  42  of  the  act,  according  to  Form 
6  or  Form  59,  shall  specify  one  newspaper 
in  or  nearest  the  county  in  which  the  debtor 
has  resided  or  carried  on  business,  and  one 
published  daily  in  Louisville,  in  which  no- 
tices shall  be  published.  The  election  of 
such  papers  to  be  made  by  the  register  to 
whom  the  petition  in  the  case  is  referred, 
and  such  notice  shall  be  published  twice  in 
each  newspaper  elected. 

The  notices  to  creditors,  under  Forms  6 
and  42,  shall  be  by  mail,  unless  otherwise 
ordered,  for  good  cause  specified  in  the  war- 
rant. 

No  creditor,  resident  out  of  this  district, 
shall  be  designated  for  personal  service. 

The  warrant.  Form  No.  6,  shall  be  re- 
garded as  process  under  rule  2  of  the  gen- 
eral orders  in  bankruptcy,  and  such  war- 
rant shall,  before  it  is  issued  to  the  mar- 
shal, in  addition  to  being  signed  by  the 
clerk,  and  sealed  with  the  seal  of  the 
court,  be  countersigned  by  the  register  at 
the  foot  thereof  in  the  following  form,  with 
the  date,  viz : 

"  Issued  by  me,  ,  18 

Register  in  Bankruptcy. 

Whenever  Form  No.  10  is  used  by  the 
register,  the  conclusions  thereof  may  be 
varied,  so  that  it  may  be  attested  or  signed 
by  the  register  alone. 

Proofs  of  Debts.  Prior  to  Election  of 


7.  All  proofs  of  debts  which  shall  be 
made  and  verified  prior  to  the  election  or 
appointment  of  an  assignee,  shall  be  deliv- 
ered or  sent  to  the  register  to  whom  the 
case  is  referred.  If  the  register  entertains 
doubts  of  the  validity  of  any  claim,  or  of 
the  right  of  the  creditor  to  prove  it,  andis 
of  opinion  that  such  validity  or  right  ought 
to  be  investigated  by  the  assignee,  he  may 
postpone  the  proof  of  the  claim  until  the 
assignee  is  chosen. 


8.  In  case  no  choice  of  assignee  is  made 
by  the  creditors  at  their  first  meeting,  or 
in  case  an  assignee,  chosen  by  the  creditors, 
fails,  within  five  days,  to  express  in  writing 
his  acceptance  of  the  trust,  or  in  case  of  a 
vacancy  in  the  office  of  assignee,  caused  by 
removal,  death,  or  otherwise,  Richard  M. 
Moseby,  Esq.,  of  the  city  of  Louisville,  or 
Stephen  E.  Jones,  Esq.,  of  the  same  city, 
will  be  appointed  assignee,  when  the 
judge  is  required  by  the  act  to  appoint  the 
assignee ;  and  when  either  of  them  shall  be 
appointed  by  any  register,  such  appoint- 
ment is  hereby  approved  by  the  judge.  In 
special  cases,  a  vacancy  in  the  office  of  as- 
signee will  be  filled  by  an  election  by  the 
creditors,  or  by  the  appointment  of  an  as- 
signee other  than  above  named. 

Notice  of  Acceptance  by  Assignee. 

9.  Under  rule  9  of  the  "  general  orders  in 
bankruptcy,"  the  assignee  shall  notify  the 
legister  of  his  acceptance  or  rejection  of  the 
trust,  and  the  register  shall,  immediately  on 
receiving  such  notice,  report  it  to  the  clerk 
of  the  court. 

Copy  of  Assignment  by  Clerk. 

10.  Every  assignee  shall,  immediately  on 
receiving  an  assignment  of  an  estate  in 
bankruptcy  send  or  deliver  such  assignment 
to  the  clerk  of  the  court,  who  shall  make  a 
true  copy  of  it,  and  certify  such  copy  under 
his  hand  and  the  seal  of  the  court,  and  such 
certified  copy  shall  be  placed  and  kept  by 
him  on  file,  and  the  original  returned  to  the 
assignee. 

Notice  of  appointment  of  Assignee. 

11.  Notice  of  the  appointment  of  an  assig- 
nee shall  be  given  by  publication  in  the  same 
newspapers  as  the  notices  to  creditors  were 
given,  once  a  week  for  three  successive 
weeks. 

Assignee's  Notice  of  Sales. 

12.  Notices  of  sale  by  an  assignee,  under 
rule  21  of  the  "general  orders  in  bank- 
ruptcy," shall  be  published  in  the  same  news- 
paper as  the  notices  to  creditors  are  pub- 
lished. 
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Notice  of  Dividends  or  Meetings. 

13.  The  notice  to  creditors  of  dividends 
or  meetings  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for  by  the  order  contained  in  Form 
No.  28,  and  the  assignee  shall  select  one  of 
the  newspapers  (in  which  the  previous  no- 
tices were  published),  in  which  this  notice 
shall  be  published. 

Debts  Certified  by  Begister. 

14.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act  shall  be  made  and  certi- 
fied by  the  register,  to  whom  the  petition  is 
referred,  and  he  shall  place  thereon  all  debts 
which  are  duly  proven. 

Vouchers  of  Assignee. 

15.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items, 
in  regard  to  which  the  court  shall,  for  rea- 
sonable excuse,  dispense  with  vouchers. 

Notice  to  Creditors. 

16.  The  notice  by  the  assignee  under  sec- 
tion 28  of  the  act  of  the  filing  of  his  ac- 
count, and  of  his  application  for  a  settle- 
ment and  discharge  shall  be  given  by  him 
by  sending  written  or  printed  notices  by 
mail,  prepaid,  of  such  filing,  and  of  the 
time  of  such  application  to  all  known  cred- 
itors of  the  bankrupt. 

Trial  of  Objections  to  Discharge. 

17.  The  questions  of  fact  specified  in 
writing,  under  section  31  of  the  act,  by  a 
creditor  opposing  the  discharge  of  a  bank- 
rupt, shall  be  tried  at  a  stated  session  of 
the  court,  on  ten  days'  notice  of  trial,  to  be 
served  by  either  party  upon  the  other  party, 
and  upon  the  clerk,  and  a  balance  of  the 
same  shall  be  kept. 

Verifications  of  Applications. 

18.  The  application  under  section  34  of 
the  act,  to  set  aside  and  annul  a  discharge, 
shall  be  verified  by  the  oath  or  affirmation 
of  the  applicant,  and  answer  of  the  bank- 
rupt to  the  application  shall  answer  special- 
ly the  allegations  of  the  application,  and 
shall  be  verified  in  like  manner. 


Jury  Trial. 

19.  The  demand  in  writing  for  a  trial  by 
jury  under  section  41  of  the  act,  shall  be 
signed  by  the  debtor  or  his  attorney. 

Issues  of  Law  and  Fact. 

20.  When  any  issue  of  fact  or  law  is 
raised  and  contested  by  any  party  to  the 
proceedings  before  a  register,  and  is  stated 
and  adjourned  into  court  for  decision,  as 
provided  in  section  4  of  the  act,  the  writing 
stating  such  issue  shall  be  sent  to  the  clerk, 
in  whose  office  the  petition  under  which  the 
question  arises  was  filed.  And  the  issue  so 
stated  and  adjourned  will  be  disposed  of  by 
the  court  only  when  the  judge  is  present  at 
such  place ;  but  points  and  matters  certified 
to  the  judge  under  section  6  will  be  dis- 
posed of  by  him  at  any  time  when  the  cer- 
tificate is  delivered  or  sent  to  him,  and  is 
accompanied  with  postage  stamps  sufficient 
to  satisfy  the  postage  on  the  answer,  if  any 
is  required  to  be  sent  by  mail. 

On  all  points  and  matters  so  certified,  the 
register  shall  briefly  state  his  own  opinion, 
either  in  the  certificate  or  in  a  writing  at- 
tached thereto. 

All  decisions  by  the  judge,  of  the  points 
and  matters  certified,  shall  be  entered  by 
the  register  in  his  docket,  and  he  shall  for- 
ward a  certified  copy  of  the  same  to  the 
clerk,  at  the  time,  and  in  the  manner  that 
he  is  required  to  forward  other  proceedings. 

Banks  of  Deposit. 

21.  In  pursuance  of  rule  28  of  the  "general 
orders  in  bankruptcy,"  the  following  banks 
in  this  district  are  designated  as  those  in 
which  all  moneys  received  by  assignees  or 
paid  into  court  in  the  course  of  any  proceed- 
ings in  bankruptcy  shall  be  deposited,  viz  : 
"  First  National  Bank  of  Paducah ;  Hender- 
son National  Bank ;  First  National  Bank  of 
Louisville ;  First  National  Bank  of  Coving- 
ton ;  Lexington  City  National  Bank ;  First 
National  Bank  of  Lexington;  and  Clark 
County  National  Bank  of  "Winchester;  Far- 
mer's National  Bank  of  Richmond ;  Central 
National  Bank  of  Danville." 

All  moneys  received  by  the  clerk  of  the 
court  on  account  of  any  bankrupt  estate,  or 
paid  into  court  in  the  course  of  any  proceed- 
ings in  bankruptcy,  (except  the  sums  de- 
posited with   the  clerk,  under  section  47  of 
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the  act,)  shall  be  deposited  in  one  of  said 
banks,  and  all  sums  received  by  an  assignee 
on  account  of  any  estate  of  which  he  is  as- 
signee shall  be  deposited  in  such  one  of 
said  banks  as  he  shall  select,  by  a  writing 
signed  by  him  and  filed  with  the  clerk. 

The  check  or  warrant  for  drawing  moneys 
deposited  by  the  clerk  shall  be  signed  by 
the  clerk  and  countersigned  by  the  judge. 
The  ciieck  or  warrant  for  drawing  moneys 
deposited  by  an  assignee,  shall  be  signed 
by  him  and  countersigned  by  the  register 
designated  to  act  in  the  case  of  the  estate  on 
account  of  which  such  moneys  are  deposited. 

Publication  of  Notices. 

22.  The  marshal  and  the  clerk,  and  every 
register  or  assignee,  when  required  to  pub- 
lish any  notice  or  advertisement,  shall  pre- 
serve and  return  to  the  court  a  copy  cut 
from  each  newspaper  in  which  it  is  pub- 
lished, of  each  notice  and  advertisement  as 
published,  with  a  certificate  as  to  the  par- 
ticulars of  the  publishing,  showing  that  the 
required  publication  has  been  made. 

Continuance. 

23.  In  case  of  the  absence  of  the  judge  at 
the  time  and  place  noticed  or  appointed  for 
any  hearing  or  proceeding  before  him  in 
bankruptcy,  or  if  the  matter  then  fails  to 
be  called  or  acted  on,  the  same  shall  be 
deemed  continued,  without  other  order,  to 
the  next  sitting  of  the  court  thereafter,  at 
which  time  the  like  proceedings  may  be 
had  thereupon  as  if  first  noticed  or  ap- 
pointed for  such  day. 

Notices  by  Mail. 

24.  All  notices  served  or  sent  by  mail 
shall  be  so  written,  or  printed  and  folded, 
that  the  directions,  postage  stamp,  and  post 
mark  shall  be  upon  the  notice  itself,  and  not 
upon  an  envelope  or  other  separate  piece  of 
papei',  and  when  returned  as  not  called  for, 
shall  be  delivered  to  the  clerk  or  register,  to 
be  filed  with  the  papers  of  the  case. 

Special  Oases. 

25.  Special  cases  not  comprehended  with- 
in the  foregoing  rules,  or  the  "  General  Or- 
ders in  Bankruptcy,"  or  the  forms,  shall  be 
submitted  to  the  judge. 


Form  and  Shape  of  Papers. 

26.  The  petition,  schedules,  and  all  other 
proceedings  in  bankruptcy,  shall  be  written 
or  printed  upon  "flat  cap  paper,"  with  a 
blank  space  at  the  top,  convenient  for  bind- 
ing. 

27.  Whenever  a  paper  is  required  to  be 
sent  or  delivered  to  the  clerk,  it  shall  be  sent 
or  delivered  to  that  clerk  in  whose  ofBce  the 
original  petition  to  which  the  paper  relates 
was  filed. 

Cleric  District  Court. 


Glbrk's  Officb,  United  States  Coitrts,  > 
Kentucky  District,  > 

ri.    J 


liODlBvlLLE,  Ky.,  AprU  ISift,  1871. 


A.  W.  Gazzam,  Esq., 
New  York  City: 

Dear  Sir  : — In  answer  to  yours  of  20th 
March,  1871,  addressed  to  his  honor,  the 
judge,  I  send  you  first,  a  certificate  of  dis- 
charge used  in  our  court  here  previous  to 
the  enactment  of  amendments  to  the  bank- 
rupt law,  marked  1.  Numbers  2,  3  and  4 
are  certificates  of  discharge  which  we  now 
use  and  have  since  the  amendments  made  to 
the  bankrupt  law.  I  also  send  you  rules  in 
equity  and  common  law  cases  in  bankruptcy 
recently  adopted  by  this  court. 
Very  respectfully,  &c., 

W.  H.  Meriwether,  Clerk. 
By  Ernest  Troll,  D.  C. 


District  Court       J 
OF  THE  United  States,  ) 


District  of  Kentucky,  (at 


)Sct. 


Whereas,  has  been  duly  adjudged  *■ 

bankrupt,  under  the  act  of  congress  estab 
lishing  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  and  appear  i 
to  have  conformed  to  all  the  requirements 
of  law  in  that  behalf,  it  is  therefore  ordered 
by  the  court,  that  said  be  forever  dis- 

charged from  all  debts  and  claims  which  by 
said  act  are  made  provable  against 
estate,  and  which  existed  on.  the  day 

of  eighteen  hundred  and  sixty  , 

on  which  day  the  petition  for  adjudication 
was  filed  by  excepting  such  debts,  if 

any,  as  are  by  said  act  excepted  from  the 
operation  of  a  discharge  in  bankruptcy. 

Given  under  my  hand  and  the  seal  of  the 
court  at  in  the  said  district,  this 

day  of  ,  A.  D.  eighteen  hundred  and 

sixty 
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District  Court        J 
OF  THB  United  States.  J 

District  of  Kentucky,  (at  Louisville,')  Set. 

Whereas,  has  been  duly  adjudged 

a  bankrupt,  under  the  act  of  congress  estab- 
lishing a  uniform  system  of  bankruptcy 
throughout  the  United  States,  and  appears 
to  have  conformed  to  all  the  requirements 
of  law  in  that  behalf. 

It  is  therefore  ordered  by  the  court,  that 
said  be  forever  discharged  from  all 

debts  and  claims  which  by  said  act  are 
made  provable  against  his  estate,  and  which 
existed  on  the  day  of  eighteen 

hundred  and  seventy  on  which  day 

the  petition  for  adjudication  was  filed  by 
excepting  such  debts,  as  were  con- 
tracted on  or  after  the  1st  day  of  January, 
1869,  and  such,  if  any,  as  are  by  said  act 
excepted  from  the  operation  of  a  discharge 
in  bankruptcy. 

Given  under  my  hand  and  the  seal  of 
the  court  at  Louisville,  in  said  district, 
this  day  of  A.  D.  eighteen 

hundred  and  seventy 

,  Judge. 


District  Court        ) 
OF  THE  United  States.  > 

IMrict  of  Kentucky,  (at  Louisville,')  Set. 

"Whereas,  has  been  duly  adjudged 

a  bankrupt,  under  the  act  of  congress  estab- 
lishing a  uniform  system  of  bankruptcy 
throughout  the  United  States,  and  it  appear- 
ing that  his  assets  are  equal  to  fifty  per 
centum  of  the  claims  proved  against  his 
estate,  upon  which  he  is  liable  as  principal 
debtor,  and  appears  to  have  otherwise  con- 
formed to  all  the  requirements  of  law  in 
that  behalf, 

It  is  therefore  ordered  by  the  court,  that 
said  be  forever  discharged  from  all 

debts  and  claims  which  by  said  act  are 
made  provable  against  his  estate,  and  which 
existed  on  the  day  of  eighteen 

hundred  and  seventy  on  which  day 

the  petition  for  adjudication  was  filed  by 
excepting  such   debts,  if  any,  as 
are  by  said  act  excepted  from  the  operation 
of  a  discharge  in  bankruptcy. 

Given  under  my  hand  and  the  seal  of  the 
court  at  Louisville,   in   said   district,   this 
day  of  A.  D.  eighteen  hundred 

and  seventy 

,  Judge. 


District  Court        ) 
OF  THE  United  States.  5 


District  of  Kentucky,  (at  Louisville,)  Set. 

Whereas,  has  been  duly  adjudged  a 

bankrupt,  under  the  act  of  congress  estab- 


lishing a  uniform  system  of  bankruptcy 
throughout  the  United  States,  and  has  filed 
the  assent  in  writing  of  a  majority  in  num- 
ber and  value  of  his  creditors,  to  vrhom  he 
is  liable  as  principal  debtor,  who  have 
proved  their  claims,  and  appears  to  have 
otherwise  conformed  to  all  the  requirements 
of  law  in  that  behalf.  It  is  therefore  ordered 
by  the  court,  that  said  be  forever  dis- 

charged from  all  debts  and  claims  which  by 
said  act  are  made  provable  against  his  es-- 
tate,  and  which  existed  on  the  day 

of  ,  eighteen  hundred  and  seventy      , 

on  which  day  the  petition  for  adjudication 
was  filed  by  ,  excepting  such  debts, 

if  any,  as  are  by  said  act  excepted  from  the 
operation  of  a  discharge  in  bankruptcy. 
Given  under  my  hand  and  the  seal  of  the 
court,   at  Louisville,   in  said  district, 
this  day  of  A.  D.,  eighteen 

hundred  and  seventy 

Judge. 


LOUISIANA. 

Adopted  by  the  Hon.  Edward  H.  Durell, 
judge  of  the  district  court  of  the  United 
States  for  the  district  of  Louisiana,  July  15, 
1867. 

Rule  1.  In  voluntary  bankruptcy,  where 
the  petition  states  that  the  debtor,  whether 
an  individual,  a  copartnership,  a  corporation 
or  a  joint  stock  company,  has  resided  or  car- 
lied  on  business  for  the  six  months  next  im- 
mediately preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months,  in  the  district  of  Louisiana, 
the  petitions  shall  be  referred,  according  to 
Form  No.  4,  to  the  register  of  the  congres- 
sional district  within  which  the  bankrupt  re- 
sides. A  petition  may  be  otherwise  re- 
ferred for  special  reasons,  or  in  cases  not 
herein  provided  for.  In  involuntary  bank- 
ruptcy, the  register  may  be  designated  with 
reference  to  the  special  circumstances  of 
each  case.  But  in  case  no  designation  is 
made,  caises  will  be  referred  as  in  voluntary 
bankruptcy.  The  order.  Form  No.  4,' de- 
signating the  register  to  act  upon  the  peti- 
tion in  voluntary  bankruptcy  shall  specify 
as  the  place  where  the  register  shall  act 
upon  the  matters  arising  under  the  case,  and 
the  warrant.  Form  No.  59,  in  involuntary 
bankruptcy,  shall,  in  a  like  case,  specify  as 
the  place  where  the  meeting  of  the  creditors 
will  be  held,  the  offlce  of  the  register,  as 
designated  by  him  by  a  writing  filed  with 
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the  clerk.  The  day  named  in  the  order, 
Form  No.  4,  for  the  attendance  of  the  bank- 
rupt before  the  register,  in  voluntary  bank- 
ruptcy, and  the  day  named  in  the  warrant 
Form  No.  59,  for  the  meeting  of  creditors  in 
involuntary  bankruptcy,  will  be  fixed  with 
reference  to  the  speedy  and  convenient  pro- 
gress of  the  case. 

Every  register  may,  in  any  case  referred 
to  him,  fix  the  times  when  he  will  act  upon 
the  several  matters  arising  under  such  case, 
other  than  the  attendance  of  the  bankrupt, 
as  fixed  by  the  order.  Form  No.  4,  and  the 
meeting  of  creditors  as  fixed  by  the  war- 
rant, Form  No.  59 ;  but  the  register  shall 
not,  without  leave  of  the  court,  be  at 
liberty  to  change  the  place  specified  in  the 
order,  Form  No.  4,  or  to  act  upon  the  mat- 
ters arising  under  a  case  in  involuntary 
bankruptcy  at  any  other  place  than  the  one 
specified  in  the  warrant.  Form  No.  59,  as  the 
place  for  the  meeting  of  creditors. 

2.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 
case  be  referred  to  one  of  the  registers,  as 
provided  by  rule  No.  1,  naming  him  to  take 
such  proceedings  thereon  as  are  required  by 
the  act. 

3.  Whenever  a  petition  is  referred  to  a 
register  in  a  voluntary  case,  and  whenever, 
in  an  involuntary  case,  an  order  is  made  on 
an  adjudication  of  bankruptcy,  referring  the 
case  to  a  register,  the  clerk,  at  the  time  he 
sends  or  delivers  to  the  register  a  copy  of 
the  order  of  reference,  shall  pay  to  him  the 
sum  of  twenty-five  dollars  out  of  the  fifty 
dollars  deposited  with  the  clerk  under  sec- 
tion 47  of  the  act,  the  same  to  be  applied  to 
the  payment  of  such  fees  of  the  register  as 
are  chargeable  to  the  petitioner  making  the 
deposit.  Whenever,  by  a  return  made  to 
the  court  by  the  register,  of  the  fees  so 
chargeable  for  services  rendered  by  him,  it 
shall  appear  that  the  aggregate  amount  of 
such  fees  exceeds  the  aggregate  payments 
made  thereon  to  the  register  out  of  the  fifty 
dollars,  the  clerk  shall,  if  requested  by  the 
register,  make  further  payments  to  him 
thereon  to  the  amount  of  such  fees,  until 
the  fifty  dollars  shall  all  of  it  be  paid  out, 
and  thereafter  the  fees  of  the  register  which 
are  chargeable  to  such  petitioner  shall  be  paid 
or  secured  in  like  manner  with  the  other 
fees  provided  for  by  rule  29  of  the  "  general 
orders  in  bankruptcy." 


The  foregoing  provisions  of  this  rule  shall 
not  apply  to  a  case  at  voluntary  bankruptcy, 
where,  under  rule  30  of  the  "general 
orders  in  bankruptcy,"  the  judge  shall 
direct  that  the  fees  and  costs  in  the  case 
shall  not  exceed  the  sum  required  by  the 
act  to  be  deposited  with  the  clerk  ;  but  in 
every  such  case  such  of  the  disbursements 
paid  out  by  the  register  and  marshal  for  the 
purposes  specified  in  rule  12  of  the  "  general 
orders  in  bankruptcy,"  and  returned  by 
them  under  oath,  under  said  rule  12  as  one 
chargeable  to  the  petitioning  debtor,  shall 
be  refunded  to  them  severally  by  the  clerk 
out  of  such  sum ;  and  the  clerk,  marshal, 
and  register  shall  perform  the  duties  re- 
quired of  them  by  such  petitioning  debtors 
without  first  requiring  payment  or  security 
for  their  fees,  subject  to  the  application  by 
the  court  to  the  payment  of  such  fees,  of  so 
much  of  such  sum  as  shall  remain  after  re- 
funding such  disbursements. 

4.  The  register  shall  under  rule  7  of  the 
"general  orders  in  bankruptcy,"  examine 
the  duplicate  copy  of  the  petition  and  sche- 
dules specified  in  Form  No.  4,  and  such  du- 
plicate copy  shall  either  be  a  copy  of  such 
filed  original,  certified  by  the  clerk  under 
the  seal  of  the  court,  or  else  a  duplicate  ori- 
ginal, signed  and  verified  in  like  manner 
with  the  original  petition  and  schedules  filed 
with  the  clerk,  and  shown  by  evidence  satis- 
factory to  the  register  to  be  such  duplicate 
original ;  and  the  certificate  of  the  register 
required  by  said  rule  7  as  to  the  correctness 
in  form  of  the  petition  and  schedules  shall 
be  made  in  writing,  and  be  signed  by  him, 
on  the  duplicate  copy  which  he  so  examines , 
and  he  shall  not  issue  any  warrant  undei 
Form  No.  6  until  he  shall  have  so  made  a 
certificate,  after  such  examination,  that  the 
petition  and  schedules  are  correct  in  form. 
No  such  certificate  shall  be  made  unless  the 
whole  eleven  of  the  sheets  composing  sche- 
dules A  and  B,  in  Form  No.  1,  constitute 
part  of  the  schedules  to  the  petition. 

5.  The  warrant  issued  under  section  11  or 
42  of  the  act,  according  to  Form  No.  6  or 
Form  No.  59,  shall  specify  two  of  the  news- 
papers named  in  rule  20  of  these  rules.  The 
notices  to  be  published  in  pursuance  of  the 
warrant  shall  be  published  twice  in  each 
newspaper  selected.  The  warrant  shall  de- 
signate the  creditors  on  whom  personal 
service  is  to  be  made,  and  notice  shall  be 
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served  by  mail  upon  all  creditors  other  than 
those  so  designated,  No  creditor  resident, 
out  of  this  district  shall  be  designated  for 
personal  service.  The  warrant,  Form  Np.  6 
shall  be  regarded  as  procesS;  under  rule  2  of 
the  "general  orders  in  banlsruptcy,"  and 
such  warrant  shall,  before  it  is  issued  to 
the  marshal,  in  addition  to  being  signed,  by 
the  clerk  and  sealed  with,  th,e  seal  of  the 
court,  he  signed  by  the  judge  or  the  register 
at  the  foot  thereof,  in  the  following  form, 
with  the  date : 


"  Issued  by  me 


18 


"  IHstrict  Judge,  or 
"  Begister  in  Bankruptcy." 

6.  All  proofs  of  debts  which  shall  be  made 
and  verified  prior  to  the  election  or  appoint- 
ment of  an  assignee  shall  be  delivered  or 
sent  to  the  register  to  whom  the  case  is  re- 
ferred. If  the  register  entertain  doubts  of 
the  validity  of  any  claim,  or  of  the  right  of 
a  creditor  to  prove  it,  and  is  of  opinion  that 
suohvalidity  or  right  ought  to  be  investi- 
gated by  the  assignee,  he  may  postpone  the 
proof  of  the  claim  until  the  assignee  is 
chosen. 

7.  Under  rule  9  of  the  "  general  orders  in 
bankruptcy,"  an  assignee  shall  notify  the 
register  of  his  acceptance  or  rejection  of  the 
trust,  and  the  register  shall  immediately,  on 
receiving  such  notice,  report  it  to  the  clerk 
of  the  court. 

&.  Every  assignee  shall,  imiqediately  on 
receiving  an  assignment  of  an  estate  in 
bankruptcy,  send  or  deliver  such  assignment 
to  the  clerk  of  the  court,  who  shall  make  a 
true  copy  of  it,  and  certify  such  copy  under 
his  hand  and  the  seal  of  the  court,  and  such 
certified  copy  shall  then  be  placed  and  kept 
by  him  on  file,  and  the  original  assignment 
shall  be  returned  to  the  assignee. 

9.  Notice  of  the  appointment  of  an  as- 
signee shall  be  given  by  publication  once  a 
week  for  tl^ree  successive  weeks  in  two  of 
the  newspapers  named  in  rule  20,  one  of 
which,  shall  be  a  newspaper  published  in 
the  city  of  New  Orleans,  and  the  other  to 
be  selected  by  the  register  with  due  regard 
to  the  requirements  of  section  14  of  tbe 
act,  and  in  accordance  with  rule  20  of  these 
rules. 

10.  Notices  of  sale  by  an  assignee  under 
rule  21  of  the  "  general  orders  in  bankr 


ruptcy,"  shall,  be  advertised  in  two  of 
the  newspapers  named  in,  rule  20,  one 
of  which  shall  be  a  newspaper  published  in 
the  city  of  New  Orleans,  and  the  other  to 
be  selected  by  the  register  with  due  regard 
to  the  requirements  of  section  14  of  the 
act,  and  in  accordance  with  rule  20  of  these 
rules. 

11.  The  notice  to  creditors  of  dividends 
or  meetings,  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for,  by  the  order  contained  in  Form 
No.  28,  and  shall  be  published  in  the  news- 
papers designated  in  rule  20,  and  accord- 
ing to  the  provisions  of  said, rule. 

12.  The  list  of  debts  provided  for  by 
section  23  of  the  act  shall  be  made  and  cer- 
tified by  the  register  to  whom  the  petition 
or  case  is  referred,  and  he  shall  place  there- 
on all  debts  which  are  duly  proved. 

13.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items 
in  regard  to  which  the  court  shall,  for  rea- 
sonable cause,  dispense  with. 

14.  The  notice  by  the  assignee,  under 
section  28  of  the  act,  of  the  filing  of  his 
accounts,  and  of  his  application  for  a  set- 
tlement and  discharge,  shall  be  given  by 
him  by  sending  written  or  printed  notices 
by  mail,  prepaid,  of  such  filing,  and  of  the 
time  of  such  application,  to  all  known 
creditors  of  the  bankrupt. 

15.  AU  questions  for  trial  or  bearing, 
under  sections  31  and  34  of  the  act,  shall 
be  tried  or  heard  at  a  stated  session  of  the 
court,  on  four  days'  notice  of  trial  or  hear- 
ing, to  be  served  by  either  pairty  upon  the 
other  party,  or  his  attorney,  and  upon  the 
clerk,  and  a  calendar  of  the  same  shall  be 
made. 

16.  The  application,  under  section  34  of 
the  act,  to  set  aside  and  annul  a  discharge, 
shall  be  verified  by  the  oath  or  affirmation 
of  the  applicant,  and  the  answer  of  the 
bankrupt  to  the  application  shall  answer 
specifically  the  allegations  of  the  applica- 
tion, and  shall  be  verified  in  like  manner. 

17.  The  demand  in  writing  for  a  trial  by 
jury,  under  section  41  of  the  act,  shall  be 
signed  by  the  debtor  or  his  attorney. 

18.  All  issues,  questions,  points,  and 
matters  stated  in  writing,  under  rule  11  of 
the  "  general  orders  in  bankruptcy,"  under 
the  4th  i  section  or  the  6th  section  of  th§ 
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act,  or  according  to  Form  No.  50,  and  ad- 
journed into  court  for  decision,  or  stated 
in  a  special  case  for  the  opinion  of  the 
coixrt,  shall  be  certified  to  the  judge  by  the 
register  by  a  certiiicate  -which  shall  also 
state  briefly  the  opinion  of  the  register  on 
the  issue,  question,  point,  or  matter,  and 
shall  be  delivered  or  sent  to  the  clerk  ;  and 
no  oral  or  written  argument  shall  be 
allowed  on  any  such  issue  or  question,  un- 
less by  special  lease  of  the  court. 

19.  In  pursuance  of  rule  28  of  the  "gen- 
eral orders  in  bankruptcy,"  the  Louisiana 
National  Bank  in  this  district  is  designated 
as  that  in  which  all  moneys  received  by 
assignees  or  paid  into  court  in  the  course 
of  any  proceeding  in  bankruptcy  shall  be 
deposited.  All  moneys  received  by  the 
clerk  of  the  court  on  account  of  any  bank- 
rupt estate,  or  paid  into  court  in  the  course 
of  any  proceeding  in  bankruptcy  (except 
the  sums  deposited  with  the  clerk  under 
section  47  of  the  act),  shall  be  deposited  in 
said  bank,  and  all  sums  received  by  an  as- 
signee on  account  of  any  estate  of  which 
he  is  assignee  shall  be  deposited  in  the  said 
bank ;  the  check  or  warrant  for  drawing 
moneys  deposited  by  the  clerk  shall  be 
signed  by  the  clerk  and  countersigned  by 
the  register  designated  to  act  in  the  case 
of  the  estate  on  account  of  which  such 
moneys  were  deposited. 

20.  The  laws  of  the  United  States  hav- 
ing made  it  the  duty  of  the  house  of  repre- 
sentatives to  select  three  papers  in  the 
state  of  Louisiana  in  which  "  all  such  ad- 
vertisements as  may  he  ordered  for  publi- 
cation in  said  district,  by  an  United  States 
court,  or  judge  thereof,  or  by  any  officer 
of  such  courts,  or  by  any  executive  officer 
of  the  United  States,  shall  be  published," 
and  the  said  clerk  having,  in  compliance 
with  the  law,  designated  the  New  Orleans 
Republican,  the  New  Orleans  Tribune,  and 
the  Homer  Iliad  as  such  newspapers,  they 
are  hereby  designated  as  those  in  which  all 
publications  required  by  the  act,  or  the 
"  general  orders  in  bankruptcy,"  or  these 
rules,  may  be  made,  namely :  every  adver- 
tisement in  proceedings  in  bankruptcy,  re- 
quired to  be  published,  shall  be  inserted  in 
the  New  Orleans  Republican;  in  cases 
where  a  notice  is  required  to  be  inserted  in 
more  than  one  newspaper,  it  shall  also  be 
published  in  either  the  New  Orleans  Tri- 


bune or  the  Homer  Iliad,  "  due  regard  be- 
ing had  to  the  general  circulation  in  the 
district,  or  in  that  portion  of  the  district 
in  which  said  bankrupt  and  his  creditors 
reside."  The  marshal  and  the  clerk  and 
every  register  or  assignee,  when  required 
to  publish  any  notice  or  advertisement, 
shall  preserve  and  return  to  the  court  a 
copy,  cut  from  such  newspaper  in  which  it 
is  published,  of  each  notice  and  advertise- 
ment as  published,  with  a  certificate  as  to 
the  particulars  of  the  publishing,  showing 
that  the  required  publication  has  been 
made. 

21.  In  case  of  the  absence  of  the  judge 
at  the  time  and  place  noticed  or  appointed 
for  any  hearing  or  proceeding  before  him 
in  bankruptcy,  or  if  the  matter  then  fails 
to  be  called  or  acted  on,  the  same  shall  be 
deemed  continued,  without  other  order,  to 
the  next  sitting  of  the  court  thereafter,  at 
which  time  the  like  proceedings  may  be 
had  thereupon  as  if  first  noticed  or  ap- 
pointed for  such  day. 

22.  If  the  marshal  shall,  under  rule  13  of 
the  "  general  orders  in  bankruptcy,"  appoint 
special  deputies  to  act  as  messengers,  he 
shall,  as  far  as  possible,  designate  one  or 
more  of  such  special  deputies  to  be  attached 
to  the  office  of  each  register,  for  the  purpose 
of  causing  the  notices  to  be  published  and 
served,  which  are  specified  in  the  warrants 
issued  in  the  cases  referred  to  such  register. 

23.  All  notices,  served  or  sent  by  mail  by 
the  marshal,  the  clerk,  or  an  assignee,  shall 
be  so  written  or  printed  and  folded,  that  the 
direction,  postage  stamp,  and  post  msirk, 
shall  be  upon  the  notice  itself,  and  not  upon 
an  envelope  or  other  separate  piece  of  paper. 

24.  Special  cases  not  comprehended  with- 
in the  foregoing  rules,  or  the  "  general  orders 
in  bankruptcy,"  or  the  forms,  shall  be  sub- 
mitted to  the  judge. 

CONGRESSIONAL  DISTRICTS. 

An  Act  to  divide  the  state  of  Louisiana  Iji  five  Congies- 
sional  Districts. 

Section  1.  Beit  enacted  by  the  senate  and 
house  of  representatives  of  the  state  of  Louisi- 
ana, in  general  assembly  convened.  That 
until  otherwise  directed  by  law,  the  state 
shall  be  divided  into  .five  congressional  dis- 
tricts, as  follows,  and  the  qualified  electors 
of  each  district  shall  chose  one  representar 
tive: 
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The  First  Congressional  District 

shall  comprise  the  parishes  of  St.  Bernard 
and  Plaquemines,  the  right  bank  of  the  par- 
ish of  Orleans,  the  ninth,  eighth,  seventh, 
sixth  and  fifth  representative  districts  of  the 
parish  of  Orleans,  and  that  portion  of  the 
fourth  representative  district  of  the  parish  of 
Orleans  which  is  included  between  St.  Louis, 
Rampart  and  Canal  streets,  and  the  lake 
Pontchartrain. 

The  Second  Congressional  District 

shall  comprise  that  portion  of  the  fourth  rep- 
resentative district  of  the  parish  of  Orleans 
which  is  included  between  St.  Louis,  Ram- 
part and  Canal  streets,  and  the  Mississippi 
river,  ihird,  second  and  first  representative 
districts  of  the  parish  of  Orleans,  and  that 
portion  of  the  tenth  representative  district 
of  the  parish  of  Orleans  which  is  known  and 
designated  by  existing  statutes  as  the  tenth 
ward  of  the  city  of  New  Orleans. 

The  Third  Congressional  District 

shall  comprise  that  pai;t  of  the  tenth  repre- 
sentative district  of  the  parish  of  Orleans 
which  is  known  and  designated  as  the 
eleventh  ward  of  the  city  of  New  Orleans, 
and  the  parishes  of  Jefferson,  Washington, 
St.  Tammany,  St.  Helena,  Livingstone,  St. 
Charles,  St.  John  the  Baptist,  St.  James, 
Ascension,  East  Baton  Rouge,  East  Felici- 
ana, West  Feliciana,  Terribonne  and  La- 
fourche. 

The  Fourth  Congressiontnl  District 

shall  comprise  the  parishes  of  Natchitoches, 
Sabine,  Rapides,  Calcasien,  St.  Landry,  Ver- 
million, Aroyelles,  Point  Coupee,  Lafayette, 
St.  Martin,  West  Baton  Rouge,  Iberville, 
Assumption  and  St.  Mary. 

The  Fifth  Congressional  District 
shall  comprise  the  parishes  of  Bossier,  Clai- 
borne, Union,  Morehouse,  Carroll,  Rienville, 
Jackson,  Ouachita,  Caldwell,  Franklin, 
Madison,  Teusas,  Concordia,  Calahoula, 
Winn,  Caddo  and  De  Soto. 
Approved,  April  4, 1865. 

Adopted  November  26,  18^9 : 
25.  Immediately  upon  the  adjudication  of 
bankruptcy  by  the  court  or  a  register  in 


bankruptcy,  the  bankrupt  or  the  marshal 
(as  the  case  may  be),  in  every  case  shall 
make  a  surrrender  of  the  assets  and  estate 
embraced  in  schedule  B,  and  all  the  property 
not  therein  embraced,  to  an  assignee  to  be 
appointed  by  the  court,  of  whose  appoint- 
ment and  qualification  due  notice  will  be 
given  by  the  clerk  of  this  court. 

Order  Concerning  Examination  of  Bank- 
rupts before  Discharge,  made  November  17, 
1869. 

Ordered,  That  before  the  discharge  of  any 
bankrupt  is  granted,  that  the  assignee  in 
person  or  by  his  attorney,  shall  examine  the 
bankrupt  under  section  26  of  the  act,  before 
the  register  of  this  court  in  that  case.  That 
notice  of  the  day  for  examination  shall  be 
given  in  the  order  for  the  creditors  to  show 
cause  why  the  discharge  should  not  be 
granted,  which  day  shall  be  prior  to  the 
day  for  the  hearing  upon  the  question  of 
discharge. 

Clerk's  Office,  U.  S.  Dist.  Ct.  La. 
I  certify  the  foregoing  to  be  true  copies 
from  the  minutes  of  said  court. 
December  25th,  1870. 

NovBMBEB  Term,  a.  d.  1869. 
For  New  Orleans,  Wednesday,  the  12th 
day  of  February,  1870. 

Bule  in  Bankruptcy. 

Whereas,  it  appears  that  petitions  for  ad- 
judication of  bankruptcy  are  sometimes 
filed  by  or  against  supposed  bankrupts  with 
no  intention  on  the  part  of  the  petitioner  to 
proceed  with  the  cause  at  once,  and  whereas, 
delay  in  such  cases  may  work  great  injus- 
tice and  inconvenience  to  persons  dealing 
with  such  supposed  bankrupts  in  ignorance 
of  such  petitions  and  to  creditors  and  others. 

It  is  ordered,  that  all  bankrupts  petition- 
ing for  the  benefit  of  the  act  shall  prosecute 
the  proceedings  with  due  diligence,  and  if 
any  such  petitioners  shall  fail  to  procure  an 
adjudication  and  warrant,  and  to  give  the 
warrant  to  the  marshal  for  service  within 
twenty-one  days  from  the  day  of  his  peti- 
tion, the  petition  shall  be  dismissed  on  mo- 
tion, unless  there  be  good  cause  for  the  de- 
lay, or  unless  some  one  or  more  of  his  cred- 
itors shall  undertake  to  carry  on  the  pro- 
ceedings. And  if  any  creditor  petitioning 
for  proceedings  against  a  supposed  bank- 
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rupt  shall,  unless  for  good  cause,  fail  to  ap^ 
ply  for  an  order  of  notice  to  the  debtor, 
within  five  days  after  filing  his  petition,  it 
shall  be  dismissed,  unless  some  other  cred- 
itors shall  have  undertaken  to  prosecute  the 
petition. 

rEBEUAET   TeBM,   A.  D.  1870. 

New   Orleans,  Friday  the  29th   day  of 
April,  1870. 

Rule  in  Bankruptcy. 
Ordered,  That  that  part  of  the  order  of  the 
court  adopted  January  31st,  1868,  ordering 
the  clerk  of  this  court  to  assign  bankrupt 
cases  in  rotation  to  the  registers,  be  revoked 
and  set  aside.  And  it  is  fwrther  ordered, 
that  rule  first,  adopted  by  this  court  on  the 
15th  day  of  July,  1869,  be  so  amended  as  to 
allow  petitioners  in  a  voluntary  bankruptcy 
and  petitioning  creditors  in  an  involuntary 
bankruptcy  case,  to  have  his  or  their  case 
referred  to  the  register  of  his  or  their  choice. 


MAINE. 

1.  Ordered :  That  the  following  rules  and 
orders  be  prescribed  and  adopted  as  rules 
and  orders,  governing  proceedings  in  bank- 
ruptcy and  forms  adopted  by  the  justices  of 
the  supreme  court  of  the  United  States. 

Mules  in  Bankruptcy. 
Rule  1.  It  being  necessary  that  there 
should  be  a  uniformity  in  the  blanks  used 
in  bankruptcy  proceedings,  it  is  ordered, 
that  the  clerk  procure  all  the  necessary 
blanks,  aud  furnish  the  same  at  reasonable 
rates  to  parties  requiring  them,  and  that  no 
other  blanks  than  those  so  furnished  by  the 
clerk  be  received  by  the  registers,  or  used  in 
any  proceeding  in  bankruptcy,  or  allowed  to 
become  a  part  of  the  files  of  the  court. 

2.  In  voluntary  bankruptcy,  the  petition 
shall  be  referred  to  the  register  in  the  con- 
gressional district  in  which  the  petition 
states  the  debtor  has  resided  or  carried  on 
his  business  for  the  six  months  next  imme- 
diately preceding  the  time  of  filing  his  peti- 
tion, or  for  the  longest  period  during  said  six 
months.  A  petition  may  for  special  reasons 
be  otherwise  referred,  and  in  involuntary 
bankruptcy,  the  register  will  be  designated 
with  reference  to  the  special  circun}stances 
of  each  case. 


3.  The  certificate  of  the  register  required 
by  rule  7  of  the  general  orders  in  bank- 
ruptcy, as  to  the  correctness  in  form  of  the 
petition  and  schedules,  shall  be  made  in  wri- 
ting and  be  signed  by  him  on  the  copy  fur- 
nished him,  and  he  shall  not  issue  any  war- 
rant under  Form  No.  6,  until  he  shall 
have  made  a  certificate  after  such  examina- 
tion, that  the  petition  and  schedules  are  cor- 
rect in  form.  No  such  certificate  shall  be 
made,  unless  all  of  the  sheet  composing 
schedules  A  and  B,  Form  No.  1,  make  part  of 
the  schedules  to  the  petition. 

4.  Each  register  will  hold  monthly  ses- 
sions in  each  county  in  his  district,  the 
time  and  place  of  such  sessions  to  be  desig- 
nated by  him,  by  a  notice  filed  with  the 
clerk  and  approved  by  the  judge.  ,  The 
places  so  designated  shall  constitute  the 
office  of  the  register  in  such  county,  where 
the  meeting  of  the  creditors  shall  be  held, 
and  the  register  shall  act  upon  the  other 
matters  arising  in  the  case  unless  other- 
wise directed.  Every  register  may  in  any 
case  referred  to  him,  fix  the  time  when  he 
will  act  upon  the  several  matters  arising  in 
the  case,  unless  otherwise  ordered  by  the 
judge. 

5.  The  register  shall  select  a  newspaper 
published  in  the  county  stated  in  the  peti- 
tion as  the  one  in  which  the  debtor  has  re- 
sided or  carried  on  his  business,  in  which 
newspaper  all  notices  required  in  the  cause 
shall  be  published.  The  newspaper  making 
the  lowest  proposals  for  such  advertising 
shall  be  entered,  due  regard  being  had  as 
to  its  conclusion.  Notices  of  meetings  of 
creditors  must  be  published  once  a  week  for 
two  successive  weeks,  the  first  publication 
to  be  at  least  ten  days  before  the  meetings 
the  same  notice  must  be  given  of  the  bank- 
rupt's application  for  discharge.  When  notice 
is  published  in  a  daily  paper,  it  must  also  be 
published  once  at  least  in  the  weekly  issue, 
if  any  of  the  same  paper.  Notice  of  appoint- 
ments of  assignees,  muSit  be  published  at 
least  once  a  week  for  three  successive 
weeks. 

The  marshal,  clerk,  and  every  register  or 
assignee,  when  required  to  publish  any  no- 
tice or  advertisement,  shall  preserve  and  re- 
turn to  the  court  a  copy  cut  from  each  news- 
paper in  which  it  is  published  of  each  notice 
and  advertisement  as  published,  with  a  cer- 
ti^catc!  as  to  the,  pjfftjcularft  of  the.  publishr 
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ing,  showing  that  the  required  publications 
have  been  made. 

6.  All  process  issued  in  blank  by  the 
clerk  to  the  register  shall  bear  the  Certifi- 
cate of  the  register  of  the  date  when  the 
same  is  issued  by  him. 

7.  In  all  cases  where  the  estate  of  the 
bankrupt  in  the  opinion  of  the  register  will 
exceed  one  thousand  dollars,  the  assignee, 
before  entering  on  his  duties,  shall  give 
bond  to  the  United  States  with  a  condition 
for  the  faithful  discharge  of  his  duties,  in 
such  sum  and  with  such  sureties  as  shall 
be  approved  by  the  judge  or  one  of  the  reg- 
isters by  his  endorsement  thereon. 

8.  Either  party  desiring  to  be  heard  on 
any  matters  certified  to  the  judge  by  a  re- 
gister for  decision,  must  forthwith  notify  the 
clerk,  and  the  same  will  be  set  down  for  a 
hearing  at  as  early  a  day  as  is  practicable. 
If  either  party  is  not  ready  on  the  day  as- 
signed, unless  for  good  cause,  the  question 
will  be  disposed  of  without  argument  from 
the  party  in  default.  The  register  will  in 
all  cases  certified  to  the  judge,  inform  the 
parties  'of  this  rule,  and  will  also  advise  the 
judge  of  his  opinions  on  matter  so  certified. 

9.  The  following  banks  are  designated  as 
depositaries  in  bankruptcy,  viz :  Canal  Na- 
tional Bank  of  Portland,  First  National 
Bank  of  Auburn,  Freeman's  National  Bank 
of  Augusta,  Rockland  National  Bank  of 
Richland,  Merchant's  National  Bank  of 
Bangor.  All  moneys  received  by  assignees 
or  paid  into  court  in  the  course  of  any  pro- 
ceeding in  bankruptcy,  must  be  deposited 
in  one  of  said  banks  under  the  28th  rule  es- 
tablished by  the  supreme  court  for  proceed- 
ings in  bankruptcy,  and  a  strict  compliance 
with  the  requirements  of  said  rule  must  be 
observed  in  all  cases  by  all  parties.  Sepa- 
rate accounts  must  be  kept  with  the  estate 
of  each  bankrupt,  and  all  moneys  must  be 
deposited  to  the  credit  of  the  district  court 
of  the  United  States.  In  bankruptcy 
Estate  of  A.  B.,  bankrupts  C.  D.,  as- 
signee.           TS.f.,Begister. 

All  checks  drawn  on  Canal  National  Bank, 
by  the  assignee,  must  be  countersigned  by 
J.  D.  Pessenden,  assignee. 

All  checks  drawn  on  First  National  Bank, 
Auburn,  by  an  assignee,  must  be  counter- 
signed by  Seth  May,  register. 

AH  checks  drawn  on  Freeman's  National 


Bank,  Augusta,  by  an  assignee,  must  be 
countersigned  by  S.  S.  Marble,  register. 

All  checks  drawn  by  an  assignee  on  the 
Rockland  National  Bank,  must  be  counter- 
signed by  Peter  Shacher,  register. 

All  checks  drawn  on  Merchant's  National 
Bank,  Bangor,  by  an  assignee,  must  be 
countersigned  by  Charles  Hamlin,  register. 

The  signature  of  the  judge  of  the  district 
court  may  be  substituted  for  that  of  any 
register. 

10.  The  evidence  in  all  cases  to  be  heard 
by  the  judge  must  be  taken  before  a  regis- 
ter or  commissioner,  and  oral  testimony  on 
any  disputed  matter  will  not  be  received  at 
the  hearing. 

11.  A  special  court  of  bankruptcy  will  be 
holden  on  first  Monday  of  each  month  at  ten 
o'clock  A.  M.,  excepting  during  the  month 
of  August,  and  such  other  times  as  the  judge 
may  necessarily  be  absent  from  the  city. 

12.  In  addition  to  the  fifty  dollars  re- 
quired by  the  47th  section  of  the  act,  there 
shall  be  deposited  with  the  clerk,  upon  the 
filing  of  the  petition,  not  less  than  ten  dollars 
to  meet  the  clerk's  fees,  and  not  less  than 
ten  dollars  to  meet  the  marshal's  fees  in 
each  case. 

13.  Whenever  a  debtor  shall  desire  to  be 
discharged  from  his  liabilities  as  a  member 
of  his  copartnership,  as  well  as  from  his  in- 
dividnal  indebtment,  Form  No.  1,  as  pre- 
scribed by  the  rules  and  orders  of  the  su- 
preme court,  shall  be  altered  by  setting  forth 
therein  a  description  of  such  firm,  with  the 
name  and  places  of  residence  of  the  copart- 
ners, and  shall  pray  for  the  discharge  of  the 
petitioner  from  his  liabilities  as  a  member 
of  such  firm. 

Ordered,  That  the  following  additional 
rules  in  bankruptcy  be  adopted : 

14.  Whenever  a  petition  is  referred  to  a 
register  in  a  voluntary  case,  and  whenever  in 
an  involuntary  case,  an  order  is  made  on  an 
adjudication  of  bankruptcy,  referring  the 
case  to  a  register,  the  clerk,  at  the  time  he 
delivers  to  the  register  a  copy  of  the  order 
of  reference,  shall  pay  to  him  fifteen  dollars 
out  of  the  fifty  dollars  deposited  with  the 
clerk  under  section  47  of  the  act,  to  be  ap- 
plied to  the  payment  of  such  fees  of  the 
register  as  are  chargeable  to  the  petitioner. 

15.  Applications  for  discharge  in  bank- 
ruptcy must  be  published  three  weeks  sue- 
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cessively  in  two  papers,  to  be  designated  by 
the  register,  the  last  publication  to  be  thirty 
days  at  least  prior  to  the  day  assigned  for 
the  hearing  of  the  application. 

16.  That  notice  to  creditors  to  appear  and 
show  cause  why  a  discharge  should  not  be 
granted  the  bankrupt,  must  be  returnable 
at  a  special  court,  holden  under  rule  11  of 
this  court.  The  second  and  third  meetings 
of  creditors  under  the  29th  section  of  the 
act,  may  be  holden  previously  on  the  same 
day. 

17.  Registers  may  issue  the  order  pre- 
scribed by  Form  No.  51,  and  they  shall  trans- 
mit to  the  clerk  a  list  of  all  the  proofs  of 
debt,  in  the  case  which  have  been  furnished 
to  the  register  or  assignee,  containing  the 
names,  residences,  and  post-office  addresses 
the  creditors,  with  sufficient  particularity 
to  enable  the  notices,  Form  No.  52,  to  be 
served  properly  by  the  clerk,  who  shall,  as 
soon  as  practicable,  mail  the  proper  notices 
to  such  creditors. 

18.  The  registers  in  each  case  referred  to 
them,  shall,  on  or  before  the  retnrn  day 
specified  in  order  Form  No.  51,  examine  and 
certify  to  the  court,  as  to  the  regularity  of 
the  proceedings  in  the  cause,  with  a  view  to 
the  petitioner's  discharge. 

19.  All  assignments  shall  have  the  seal  of 
the  court,  and  every  assignee  shall  imme- 
diately, on  receiving  an  assignment  of  an 
estate  in  bankruptcy,  send  or  deliver  such 
assignment  to  the  clerk  of  the  court,  who 
shall  make  a  true  copy  of  it,  and  certify  the 
same  under  his  hand  and  the  seal  of  the 
court,  which  copy  shall  be  kept  on  file  and 
the  original  assignment  shall  be  returned  to 
the  assignee. 

20.  The  register  to  whom  the  cause  is  re- 
ferred, in  all  cases  where  there  is  no  oppos- 
ing interests,  may  pass  all  necessary  orders 
respecting  the  disposal  of  the  property  of  the 
bankrupt,  under  rules  21  and  22  of  general 
orders,  such  orders  of  the  register  to  be  un- 
der the  seal  of  the  court,  and  attested  by 
the  clerk. 

21.  The  register  in  charge  of  the  cause, 
may  designate  the  day  of  hearing  by  the 
judge,  on  the  application  of  the  bankrupt  for 
his  discharge,  and  issue  an  order  of  notice 
thereon,  per  Form  No.  51.  The  original  appli- 
cation and  order  of  notice  shall  forthwith  be 
filed  with  the  clerk,  who  shall  notify  the 
creditors.  Form  No.  52;  as  no*  rfecjiiir^d  by 


rule  17  of  this  court.  If  the  second  and 
third  meeting  of  creditors  have  not  been 
called,  either  under  the  provisions  of  the  act 
or  of  rule  24  of  general  rules  and  orders,  the 
register  shall  order  such  meeting  to  be  called 
by  the  assignee,  to  be  held  a  reasonable  time 
previous  to  the  time  appointed  for  hearing 
of  applications  for  discharge. 

22.  Ordered,  That  rule  10  in  bankruptcy 
of  this  court,  "  that  the  evidence  in  all  cases 
to  be  heard  by  the  judgment,  be  taken  be- 
fore a  register  or  commissioner,  and  oral 
testimony  on  any  disputed  matter  will  not  be 
received  at  the  hearing,"  be,  and  the  same 
is  hereby  revoked  and  the  following  is  sub- 
stituted therefor :  "  The  evidence  in  all 
oases  to  be  heard  by  the  judge  may  be 
taken,  orally  at  the  hearing,  or  by  deposi- 
tion according  to  law." 

23.  Ordered,  That  hereafter,  in  cases  of 
order  to  show  cause  made  according  to  Form 
No.  51  on  petition  of  bankrupts  for  discharges 
from  their  debt,  no  meetings  of  the  creditors 
except  the  first  shall  be  ordered  or  held,  un- 
less some  assets  have  come  to  the  hands  of 
the  assignee,  and  all  forms,  rules  and  orders 
requiring  second  and  third  meetings  in  such 
cases  are  revoked. 

24.  The  certificate  of  the  register  as  to 
regularity  of  proceedings  shall  hereafter  set 
forth  the  date  of  adjudication  of  bank- 
ruptcy, and  whether  as  copartner  in  any 
firm,  disclosing  such  firm. 

The  meeting  of  creditors,  if  held,  and 
when,  and  that  notice  was  duly  given  of 
each  meeting. 

The  date  of  filing  of  petition  for  dis- 
charge, and  when  returnable,  and  style  of 
copartnership  if  the  petition  prays  for  dis- 
charge from  copartnership  debts. 

The  notice  ordered  on  petition  for  dis- 
charge, and  whether  the  same  was  duly 
given,  reciting  dates  of  papers  in  whicb 
published. 

Number  of  creditors  who  have  proved 
their  claims,  and  whether  notice  was  giver 
to  all  of  time  of  hearing  on  petition  for 
discharge. 

The  amount  of  assets  returned  by  assig- 
nee, if  any,  if  none  to  be  so  stated. 

Date  of  final  examination  of  bankrupt. 

Date  of  oath  of  bankrupt  required  by 
29th  section. 

Return  of  all  papers  to  court  by  register. 

Registers  will  hereafter  be  held  responsi- 
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ble  for  the  entire  accuracy  of  all  papers 
issued  or  received  by  them  in  course  of  any 
proceedings  in  bankruptcy ;  they  will,  there- 
fore make  a  careful  examination  of  papers 
when  presented  by  other  persons,  and  will 
not  receive  them  if  defective  or  inaccurate ; 
the  expense  attending  correcting  such  inac- 
curacies will  be  borne  by  the  register  in 
charge  of  the  cause. 

25.  A  decree  of  bankruptcy  will  not  be 
superseded  upon  the  bankrupt's  petition  in 
any  case  after  filing  his  petition  for  dis- 
charge. 

Prior  to  filing  such  petition  the  bank- 
ruptcy may  be  superseded  upon  petition  of 
the  bankrupt  and  the  written  assent  of  the 
assignee  and  all  the  creditors  who  have 
proved  their  claims,  and  upon  notice  for 
three  weeks  in  the  paper  designated  by 
the  register  for  publication  of  the  usual 
notices  in  the  cause,  and  special  notice  by 
mail  to  all  creditors  named  in  schedules 
annexed  to  petition  in  bankruptcy. 

The  certificate  of  the  register  of  a  com- 
pliance with  this  rule  must  be  produced  on 
the  return  day  of  the  notice  of  the  petition. 

26.  A  creditor  desiring  an  examination  of 
a  bankrupt  must  apply  to  the  register  for 
an  order,  according  to  Form  No.  45 ;  by 
petition  duly  verified,  showing  good  cause 
for  granting  of  the  order ;  the  examination 
must  be  completed  and  filed  with  the  clerk, 
on  or  before  the  return  day  of  the  petition 
for  discharge,  unless  the  time  shall  be  ex- 
tended by  the  judge;  the  examination  will 
not  be  ordered  after  such  return  day  ex- 
cepting on  application  to  the  judge,  and  for 
special  causes  verified  by  afSdavit. 

27.  Specifications  of  grounds  of  oppo- 
sition to  a  discharge  of  the  bankrupt  must 
be  filed  within  ten  days  of  the  appearance 
of  the  objecting  creditor,  and  will  be  dis- 
posed of  at  the  next  succeeding  return  day, 
unless  the  time  shall  be  extended  for  cause 
supported  by  affidavit ;  if  the  creditor  is  in 
default  the  objection  will  be  overruled ;  if 
the  bankrupt  is  in  default,  a  hearing  will  be 
had  ex  parte,  on  the  objections  filed. 

MARYLAND. 

At  a  district  court  of  the  United  States  of 
America,  for  the  district  of  Maryland, 
held  at  the  city  of  Baltimore,  in  and  for 
said  disirict,  on  the  26th  day  of  October, 


in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-seven  : 
Ordered,  That  the  following  rules,  orders 
and  regulations  be  prescribed  as  rules  gov- 
erning proceedings  in  bankruptcy  in  the 
district  court  of  the  United  States  for  the 
district  of  Maryland,  under  the  act  en- 
titled "  An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United 
States,"  approved  March  2<J  1867,  in  ad- 
dition and  with  reference  to  the  "  general 
orders  in  bankruptcy,"  and  the  forms 
specified  in  the  schedules  thereto  an- 
nexed, framed  by  the  justices  of  the  su- 
preme court  of  the  United  States,  in  pur- 
suance of  the  tenth  section  of  said  act,  and 
adopted  by  said  court,  and  promulgated 
May  16,  1867. 

Rule  1.  In  voluntary  bankruptcy  the  pe- 
titions will  be  referred  by  Form  No.  4  to  the 
register  of  the  congressional  district  in 
which  the  debtor  resides,  (or  if  a  copart- 
nership, a  corporation  or  joint  stock  com- 
pany,) has  resided  or  carried  on  business. 
In  involuntary  bankruptcy,  the  register  will 
be  designated  with  reference  to  the  special 
circumstances  of  each  case.  Every  register 
may,  in  any  case  referred  to  him,  fix  the 
times  when  he  will  act  upon  the  several 
matters  arising  under  such  case  other  than 
the  attendance  of  the  bankrupt,  as  fixed  by 
the  order,  Form  No.  4,  and  the  meeting  of 
creditors  as  fixed  by  the  warrant,  Form  No. 
59,  but  the  register  shall  not,  without  leave 
of  the  court,  be  at  liberty  to  change  the 
place  specified  in  the  order.  Form  No.  4,  or 
to  act  upon  the  matters  arising  under  ca.se 
of  involuntary  bankruptcy  at  any  other 
place  than  the  one  specified  in  the  warrant. 
Form  No  59,  as  the  place  for  the  meeting 
of  the  creditors. 

2.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 
case  be  referred  to  one  of  the  registers,  nam- 
ing him,  to  take  such  proceedings  thereon  as 
are  required  by  the  act. 

3.  Whenever  a  petition  is  referred  to  a 
register  in  a  voluntary  case,  and  whenever, 
in  an  involuntary  case,  an  order  is  made  on 
an  adjudication  of  bankruptcy,  referring  the 
case  to  a  register,  the  clerk,  at  the  time  he 
sends  or  delivers  to  the  register  a  copy  of  the 
order  of  reference,  shall  pay  to  him  the  fifty 
dollars  deposited  with  the  clerk  under  sec- 
tion 47  of  the  act,  to  be  applied  to  the  pay- 
ment of  such  fees  of  the  register  as  are 
chargeable  to  the  petitioner  making  the  de- 
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posit,an  account  of  which  fee  shall  be  certi- 
fied by  the  register  unto  court ;  and  if  said 
fee  shall  not  amount  to  the  said  sum  of  fifty 
dollars,  the  balance  shall  be  returflfed  by  the 
register  to  the  clerk,  to  be  applied  under  the 
order  of  the  court  to  any  other  expense  in 
the  case,  but  whenever,  under  rule  30  of  the 
"general  orders  in  bankruptcy,"  the  judge 
shall  direct  that  the  fees  and  costs  in  the 
case  shall  not  exceed  the  sum  required  by 
the  act,  to  be  deposited  with  the  clerk,  such 
of  the  disbursements  paid  out  by  the  regis- 
ter and  marshal  for  the  purposes  specified  in 
rule  12  of  the  "general  orders  in  bank- 
ruptcy," and  returned  by  them  under  oath, 
under  rule  12,  as  are  chargeable  to  the  peti- 
tioning debtor,  shall  be  refunded  to  them 
severally  by  the  clerk,  out  of  such  sum ; 
and  the  clerk,  marshal,  and  register  shall 
perform  the  duties  required  of  them  by  such 
petitioning  debtor  without  first  requiring 
payment  or  security  for  their  fees,  subject 
to  the  application  by  the  court  to  such  fees 
of  so  much  of  such  sum  as  shall  remain  af- 
ter refunding  such  disbursements. 

But  before  the  court  will  pass  any  order 
directing  that  the  fees  and  costs  shall  not 
exceed  the  sum  required  by  the  bankrupt 
act  to  be  deposited  with  the  clerk,  it  will  re- 
quire the  debtor  to  be  orally  examined  be- 
fore it,  except  where  he  resides  at  a  distance 
from  the  city  of  Baltimore,  in  such  cases  the 
court  will  require  the  deposition  or  deposi- 
tions of  third  parties  as  to  the  inability  of 
the  petitioner  to  pay  the  fees. 

4.  The  register  shall,  under  rule  7  of  the 
"  general  orders  in  bankruptcy,"  examine 
the  duplicate  copy  of  the  petition  and 
schedules  specified  in  Form  No.  4,  and  such 
duplicate  copy  shall  either  be  a  copy  of 
such  filed  original,  certified  by  the  clerk 
under  the  seal  of  the  court,  or  else  a  dupli- 
cate original,  signed  and  verified  in  like 
manner  with  the  original  petition  and 
schedules  filed  vrith  the  clerk,  and  shown 
by  evidence  satisfactory  to  the  register  to 
be  such  duplicate  original,  and  the  certifi- 
cate of  the  register  required  by  said  rule 
7  as  to  the  correctness  in  form  of  the  peti- 
tion and  schedules  shall  be  made  in  writing 
and  be  signed  by  him,  on  the  duplicate 
copy  which  he  so  examines ;  and  he  shall 
not  issue  any  warrant  under  Form  No.  6 
until  he  shall  have  so  made  a  certificate, 
after   such  examination  that  the;  petition 


and  schedules  are  correct  inform.  No  such 
certificate  shall  be  made  unless  the  whole 
eleven  of  the  sheets  composing  schedules  A 
and  B,  in  Form  No.  1,  form  part  of  the 
schedules  to  the  petition. 

5.  The  warrant  issued  under  section  11 
or  42  of  the  act,  according  to  Form  No.  6, 
or  Form  59,  shall  specify  two,  if  there  be 
two,  and  if  not,  then  one  of  ths  newspa- 
pers named  in  rule  21,  published  in  the 
county  stated  in  the  petition  as  the  one  in 
which  the  debtor,  whether  an  individual,  a 
copartnership,  a  corporation  or  a  joint 
stock  company,  has  resided  or  carried  on 
business  for  the  six  months  next  imme- 
diately preceding  the  time  of  filing  the 
petition,  or  for  the  largest  period  during 
such  six  months,  the  selection  of  such 
newspapers  to  be  made  by  the  register  to 
whom  the  petition  or  case  is  referred.  The 
notices  to  be  published  in  pursuance  of  the 
warrant,  shall  be  published  twice  in  each 
newspaper  selected. 

The  warrant  shall  designate  the  cred- 
itors on  whom  personal  service  is  to  be 
made,  and  notice  shall  be  served  by  mail 
upon  all  creditors  other  than  those  so 
designated.  No  creditor  resident  out  of 
this  district  shall  be  designated  for  per- 
sonal service. 

The  warrant.  Form  No.  6,  shall  be  re- 
garded as  process  under  rule  2  of  the 
"  general  orders  in  bankruptcy,"  and  such 
warrant  shall,  before  it  is  issued  to  the 
marshal,  in  addition  to  being  signed  by  the 
clerk  and  sealed  with  the  seal  of  the  court, 
be  countersigned  by  the  judge,  or  register, 
at  the  foot  thereof.  Whenever  the  order. 
Form  No.  10,  is  used  by  a  register  the  con- 
clusion of  said  form  may  be  varied  so  that 
the  order  may  be  attested  or  signed  by  the 
register  alone. 

6.  AH  proof  of  debts  which  shall  be 
made  and  verified  prior  to  the  election  or 
appointment  of  an  assignee,  shall  be  deliv- 
ered or  sent  to  the  register  to  whom  the 
case  is  referred.  If  the  register  entertains 
doubts  of  the  validity  of  any  claim,  or  of 
the  right  of  a  creditor  to  prove  it,  and  is 
of  opinion  that  such  validity  or  right 
ought  to  be  investigated  by  the  assignee,  he 
may  postpone  the  proof  of  the  claim  until 
the  assignee  is  chosen. 

7.  In  case  no  choice  of  an  assignee  is 
made  by  the  creditors  at  their  first  meet- 


APPENDIX. 


1081 


ing,  the  court  will  appoint  the  person  re- 
ceiving the  greatest  number  of  votes  and 
representing  the  largest  amount  of  debts, 
voting  at  said  meeting.  In  special  cases 
wihere  an  assignee,  chosen  by  the  creditors, 
fails  within  five  days  to  express  in  writing 
his  acceptance  of  the  trust,  or  in  case  of 
a  vacancy  in  the  ofBce  of  an  assignee, 
caiised  by  removal,  resignation,  death  or 
other  cause,  the  same  wiU  be  flUed  by  the 
court,  or  in  its  discretion  by  an  election  by 
the  creditors,  in  the  manner  provided  for 
in  the  13th  and  18lh  sections  of  the  act. 

8.  Under  rule  9  of  the  "  general  orders 
in  bankruptcy"  an  assignee  shall  notify 
the  register  of  his  acceptaace  or  rejection 
of  the  trust,  and  the  register  shall  imme- 
diately, on  receiving  such  notice,  report  it 
to  the  clerk  of  the  court. 

9.  Every  assignee  shall,  immediately  on 
receiving  an  assignment  of  an  estate  in 
bankruptcy,  send  or  deliver  a  duplicate 
thereof  to  the  clerk  of  the  court,  which 
shall  be  placed  and  kept  with  the  papers  in 
the  case. 

10.  Notice  of  the  appointment  of  an  as- 
signee shall  be  given  by  publication  once  a 
week  for  three  successive  weeks  in  two  of 
the  newspapers  named  in  rule  21,  at  least 
one  of  which  shall  be  a  newspaper  pub- 
lished in  the  city  of  Baltimore. 

11.  Notices  of  sale  by  an  assignee  under 
rule  21  of  the  "general  orders  in  bank- 
ruptcy," shall  be  advertised  in  two,  if  there 
be  two,  and  if  mot,  then  in  one  of  the  news- 
papers named  in  rule  21,  published  in  the 
county  where  the  sale  is  to  take  place. 

12.  The  notice  to  creditors  of  dividends 
or  meetings,  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for  by  the  order  contained  in 
Form  No.  28,  and  the  register  shall  select 
one  newspaper,  in  which  the  notice  shall  be 
published,  from  among  the  newspapers 
specified  in  rule  21. 

13.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act,  shall  be  made  and  certi- 
fied by  the  register  to  whom  the  petition 
shall  be  referred,  and  he  shall  place  thereon 
all  debts  which  are  duly  proved. 

14.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items 
m  regard  to  which  the  court  shall,  for  rea- 
sonable cause,  dispense  with  vouchers. 
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15.  The  notice  by  the  assignee,  under 
section  28,  of  the  act,  of  the  filing  of  his 
account,  and  of  his  application  for  a  settle- 
ment and  discharge,  shall  be  given  by  him 
by  sending  written  or  printed  notices  by 
mail,  prepaid,  of  such  filing,  and  of  the 
time  of  such  application,  to  all  known  cred- 
itors of  the  bankrupt. 

16.  AH  questions  for  trial  or  hearing,  un- 
der sections  31  and  34,  of  the  act,  shall  be 
tried  or  heard  at  a  stated  session  of  the 
court,  on  four  days'  notice  of  trial  or  hear- 
ing, to  be  served  by  either  party  upon  the 
other  party,  and  upon  the  cleric,  and  a  cal- 
endar of  the  same  shall  he  made. 

17.  The  application  under  section  34,  of 
the  act  to  set  aside  and  annul  a  discharge, 
shall  be  verified  by  the  oath  or  afJrmation 
of  the  applicant  J  and  the  answer  of  the 
bankrupt  to  the  application,  shall  answer 
specifically  the  allegations  of  the  applioa^ 
tion,  and  shall  be  verified  in  like  manner. 

18.  The  demand  in  writing  for  a  jury, 
under  section  41  of  the  act,  shall  be  signed 
by  the  debtor  or  his  attorney. 

19.  All  issues,  questions,  points  and  mat- 
ters stated  in  writing,  under  rule  11,  of  the 
"  general  orders  in  bankruptcy,"  or  under 
the  4th  section  or  the  6th  section  of  the  act, 
or  according  to  Form  No.  50,  and  adjourned 
unto  court  for  decision,  or  stated  in  a  spe- 
cial case  for  the  opinion  of  the  court,  shall 
be  certified  to  the"  judge  by  the  register  by 
a  certificate,  which  shall  also  state  briefly 
the  opinion  of  the  register  on  the  issue, 
question,  point  or  matter,  and  shall  be  de- 
livered or  sent  to  the  clerk ;  and  no  oral  or 
written  argument  shall  be  allowed  on  any 
such  issue  or  question,  unless  by  special 
leave  of  the  court. 

20.  In  pursuance  of  rule  28  of  the  "gen- 
eral orders  in  bankruptcy,"  the  following 
national  banks  in  this  district  are  designated 
as  those  in  which  all  moneys  received  by 
assignees  or  paid  into  court  in  the  course  of 
any  proceedings  in  bankruptcy,  shall  be  de- 
posited, namely : 

National  Bank  of  Baltimore. 

National  Bank  of  Easton,  Maryland. 

National  Farmers'  Bank,  Annapolis. 

First  National  Bank  of  Hagerstown. 

All  moneys  received  by  the  clerk  of  the 
court  on  account  of  any  bankrupt  «state,  or 
paid  into  court  in  the  course  of  any  pro- 
ceedings in  bankruptcy,  except  the  sums  de- 
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posited  with  the  clerk,  under  section  47  of 
the  act,  shall  be  deposited  in  said  bank,  in  the 
city  of  Baltimore ;  and  all  sums  received  by 
an  assignee,  on  account  of  any  estate  of 
which  he  is  assignee,  shall  be  deposited  in 
such  one  of  said  banks,  as  he  shall  select  by 
a  writing  to  be  signed  by  him,  and  filed 
with  the  clerk. 

21.  The  following  newspapers  are  desig- 
nated as  those  in  which  all  publications  re- 
quired by  the  act,  or  the  "  general  orders 
in  bankruptcy,"  or  these  rules  may  be 
made,  namely : 
In  Baltimore  city,  the  Daily  Gazette  and 

American. 
In  Allegany  County,  AUeganian. 
In  Anne  Arundel  County,  Republican. 
In  Baltimore  County,  Maryland  Journal. 
In  Cecil  County,  Democrat. 
In  Carroll  County,  Westminster  Advocate. 
In  Caroline  County,  Denton  Journal. 
In  Calvert  County,  Calvert  Journal. 
In  Charles  County,  Port  Tobacco  Times. 
In  Dorchester  County,  Democrat. 
In  Frederick  County,  Frederick  Examiner. 
In  Harford  County,  the  Belair  .^gis. 
In  Howard  County,  Howard   County  Re- 
cord. 
In  Kent  County,  Kent  News. 
In  Montgomery  County,  Rockville  Sentinel. 
In  Prince   George  County,   the   Marlboro 

Gazette. 
In    Queen  Anne   County,  Centreville   Ob- 
server. 
In  Somerset  county.  Herald. 
In  St.  Mary  county,  St.  Mary  Beacon. 
In  Talbot  county,  The  Easton  Star. 
In  Worcester  county,  The  Shield. 
In  Washington  county.  The  Maryland  Free 
Press. 

The  marshal  and'; the  clerk,  and  every 
register  or  assignee,  when  required  to 
publish  any  notice  or  advertisement,  shall 
preserve  and  return  to  the  court,  a  copy  cut 
from  each  newspaper  in  which  it  is  published, 
of  each  notice  and  advertisement  as  pub- 
lished, with  a  certificate  as  to  the  particulars 
of  the  publishing,  showing  that  the  required 
publication  had  been  made. 

22.  In  case  of  the  absence  of  the  judge, 
at  the  time  and  plade  noticed  or  appointed 
for  any  hearing  or  proceeding  before  him  in 
bankruptcy,  or  if  the  matter  then  fails  to  be 
called  or  acted  on,  the  same  shall  be  deemed 


continued,  without  other  order,  to  the  next 
sitting  of  the  court  thereafter,  at  which  time 
the  like  proceedings  may  be  had  thereupon, 
as  if  first  noticed  or  appointed  for  such  day. 

23.  If  the  marshal  shall,  under  rule  13, 
of  the  "  general  orders  in  bankruptcy,"  ap- 
point special  deputies  to  act  as  messengers, 
he  shall  as  far  as  possible,  designate  one  or 
more  of  such  special  deputies  to  be  attached 
to  the  office  of  each  register,  for  the  purpose 
of  causing  the  notices  to  be  published  and 
served,  which  are  specified  in  the  warrants 
issued,  in  the  cases  referred  to  such  register. 

24.  All  notices  served  or  sent  by  mail  by 
the  marshal,  the  clerk  or  an  assignee,  shall 
be  so  written  or  printed  and  folded,  that  the 
direction,  postage  stamp  and  post  mark, 
shall  be  upon  the  notice  itself;  and  not  upon 
an  envelope  or  other  separate  piece  of 
paper. 

25.  Upon  application  by  the  petitioning 
debtor  to  the  register  for  leave  to  amend  his 
petition  and  schedules,  where  such  amend- 
ments are  not  contested,  the  register  may 
allow  such  amendments  to  be  made,  observ- 
ing the  provisions  of  rules  14  and  33,  of  the 
"  general  orders  in  bankruptcy."  The  regis- 
ter shall  file  with  the  clerk  the  original 
amendments  permitted  to  be  made.  When 
they  are  so  filed,  the  register  will  act  upon 
them,  in  conformity  with  rule  7  of  said 
"general  orders  in  bankruptcy,"  and  rule 
4  of  this  court  in  bankruptcy. 

26.  Special  cases  not  comprehended  with- 
in the  foregoing  rules,  or  "  general  orders  in 
bankruptcy,"  or  the  forms,  shall  be  sub- 
mitted to  the  judge. 

Dbcembeb  31,  1867. 

27.  That  in  all  future  applications  for  a 
discharge  by  a  bankrupt  under  the  29th  sec- 
tion of  the  act,  the  bankrupt  will  file  his  pe- 
tition with  the  clerk,  who  will  thereupon 
send  a  copy  of  the  same  with  the  court's 
order  thereon  to  the  register  who  has  the 
case  in  charge,  and  all  proceedings  under 
said  petition  shall  be  held  before  said  regis- 
ter, who  will  certify  the  same  to  the  court, 
together  with  the  oath  required  to  be  taken 
by  the  bankrupt,  and  upon  his  certificate 
that  the  bankrupt  has  complied  with  all  the 
requirements  of  the  said  act,  the  court  will 
sign  his  certificate  of  discharge,  if  there  be 
no  creditors  opposing  the  same. 
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JANUAET  8,   1868. 

28.  In  all  cases  •where  there  is  property 
or  assets  returned  by  a  bankrupt,  the  assig- 
nee or  assignees  will  be  required  to  give  a 
bond  as  required  by  the  13th  section  of  the 
bankrupt  act,  in  double  the  amount  of  the 
value  of  such  property  or  assets,  within  ten 
days  after  the  acceptance  of  the  trust,  which 
amount  shall  be  ascertained  by  the  register, 
and  the  bond  approved  by  him. 

March  25, 1868. 

29.  Ordered,  That  hereafter  in  cases  of 
order  to  show  cause,  made  according  to  Form 
No.  51,  on  petitions  of  bankrupts  for  dis- 
charge from  their  debts,  no  meeting  of  credi- 
tors except  the  first  shall  be  ordered  or  had 
unless  some  assets  have  come  to  the  hands 
of  the  assignee ;  but  where  in  any  sucR  case 
any  assets  have  come  to  the  hands  of  the  as- 
signee, then  the  order  to  show  cause  shall 
contain  a'  permission  under  general  order 
No.  25,  for  the  holding  of  the  second  and 
third  meeting  of  the  creditors,  and  for  no- 
tices therefor. 


MASSACHUSETTS. 

Ordered,  That  the  following  rules  and 
orders  are  hereby  prescribed,  governing  pro- 
ceeding in  bankruptcy  in  this  district : 

Rule  1.  The  following  national  banks 
are  designated  as  depositaries  in  bankruptcy, 
under  rule  28  of  the  general  order,  promul- 
gated  by  the  superior  court,  viz :  For  de- 
posits by  the  clerk.  The  Revere  National 
Bank  of  Boston.  For  deposits  by  register 
and  assignees. : 

Dist. 

1.  The  National  Bank  of  Commerce  of  New 

Bedford. 

2.  Neponset  National  Bank  of  Canton. 

3.  The  Globe  National  Bank  of  Boston. 

4.  The  Union  National  Bank  of  Boston. 

5.  Salem  National  Bank,  Salem. 

6.  The  National  Pemberton  Bank  of  Law- 

rence. 

7.  The  old  Lowell  National  Bank. 

8.  Mechanics'  National  Bank,  Worcester. 

9.  The  First  National  Bank  of  Amherst. 
lO.  Pittsfield  National  Bank. 


2.  Every  assignee  shall,  immediately  upon 
receiving  an  assignment  of  an  estate  in  bank- 
ruptcy, send  or  deliver  the  same  to  the  clerk 
of  the  court,  who  shall  make  and  certify  a 
true  copy  thereof  under  his  hand  and  the 
seal  of  the  court,  and  such  copy  shall  then 
be  placed  and  kept  by  him  on  file,  and  the 
original  assignment  shall  be  returned  to  the 
assignee. 

3.  Registers  shall  call  the  attention  of  all 
assignees  in  their  respective  districts,  to  the 
tenor  of  rule  28  of  the  general  orders,  and 
of  the  above  rule  of  this  court,  shall  notify 
them  that  a  strict  compliance  with  those 
rules  is  expected. 

4.  Whenever  a  debtor  shall  desire  to  be 
discharged  from  his  liabilities  as  a  member 
of  a  copartnership,  (the  firm  not  being  in 
bankruptcy,)  as  well  as  from  his  individual 
liabilities,  Form  No.  1,  as  prescribed  by  the 
supreme  court,  shall  be  altered  by  setting 
forth  therein  a  description  of  such  firm, 
with  the  names  and  places  of  residence  of 
the  partners,  and  shall  pray  for  the  dis- 
charge of  the  petitioner  from  his  liabilities  as 
a  member  of  such  firm. 

5.  The  deposit  of  $50  shall  be  made  with 
the  clerk  before  the  order  of  reference  to  the 
register  shall  be  issued. 

6.  For  custody  of  deposits,  keeping  ac- 
counts thereof,  and  drawing  orders  and 
checks,  the  clerk  shall  be  paid  a  fee  of  one 
dollar  in  each  case. 

7.  In  each  case  in  bankruptcy  in  which 
the  first  meeting  of  creditors  shall  have  been 
held,  the  clerk  shall  deliver  to  the  register, 
to  whom  the  said  case  shall  have  been  re- 
ferred, the  sum  of  twenty-five  dollars  from 
the  deposit  of  fifty  dollars  made  in  said  case. 

8.  The  three  preceding  rules  may  be  modi- 
fied by  the  court  whenever  the  circumstances 
of  any  case  may  require  it.  Such  additional 
fees  as  are  allowed  by  law  to  the  register, 
shall  be  paid  by  the  parties  liable  by  law  to 
pay  the  same. 

9.  Before  a  debtor  makes  application  to 
the  court  to  order  that  the  fees  and  costs  in 
his  case  shall  not  exceed  the  sum  required 
to  be  deposited,  he  shall  give  the  clerk,  the 
marshal  and  the  register,  to  whom  the  case 
has  been  or  is  to  be  referred,  at  least  five 
days'  notice  in  writing  of  his  intention  to 
make  such  application ;  such  application 
shall  be  in  writing,  and  sworn  or  affirmed  to 
by  the  debtor,  and  he  shall  be  present  when 
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said  application  is  presented  to  the  judge, 
and  may  be  examined  on  his  oath  or  affirma- 
tion in  respect  to  his  means  and  his  ability 
to  pay  the  fees  and  costs  prescribed  by  said 
act. 

10.  The  order  of  notice  upon  bankrupt's 
petition  for  discharge,  shall  be  published  in 
two  newspapers  once  a  week  for  three  weeks. 
Tuesday  and  Friday  of  each  week  shall  be 
the  days  for  hearings,  designated  in  the  or- 
ders on  bankrupt's  petition  for  discharge. 

11.  Entry  of  appearance  to  oppose  a  bank- 
rupt's discharge,  will  in  all  cases  be  pre- 
sumed to  be  waived,  unless  the  specification 
of  the  grounds  of  opposition  be  filed,  or  fur- 
ther time  be  applied  for  within  the  ten  days 
allowed  by  general  order  No.  24  of  supreme 
court  rules. 

12.  Whenever  at  any  meeiing  of  the  credi- 
tors of  a  bankrupt  the  allowance  of  any  debt 
or  claim  offered  for'  proof  shall  be  objected 
to  in  whole  or  in  part,  the  register  may,  if 
he  deem  it  expedient,  require  the  objection 
to  be  fully  stated,  and  the  evidence  on  both 
sides  to  be  forthwith  produced  before  him, 
and  shall  report  the  evidence  and  his  views 
of  the  case  to  the  court  as  soon  as  may  be. 
And  whenever  it  shall  appear  that  frivol- 
ous objections  are  made  to  the  proof  of 
debts,  the  court  will  make  such  order  con- 
cerning costs  as  may  be  just  and  expedient. 

13.  For  cause  shown  in  any  special  case 
leave  may  be  granted  to  any  creditor  to 
examine  the  bankrupts  before  the  appoint- 
ment of  the  assignee.  After  the  assignee  is 
appointed  any  creditors  who  may  obtain  an 
order  for  the  examination  'of  the  bankrupt 
shall  notify  the  assignee  thereof,  and  the 
assignee  shall  attend  the  examination  and 
take  care  that  it  is  as  thorough  and  com- 
plete as  may  be  necessary.  The  assignee 
and  any  creditor  may  carry  on  and  con- 
tinue any  such  examination  as  fully  and 
effectually  as  the  creditor  at  whose  petition 
it  is  obtained,  subject  to  all  proper  regula- 
tions concerning  the  costs  and  expenses 
thereof,  and  to  such  other  regulations  as  to 
the  time  and  manner  of  the  examination  as 
the  register  may  find  convenient.  No 
second  order  for  a  general  examination  of 
any  bankrupt  will  be  granted  as  of  course, 
but  an  order  therefor  may  be  refused,  or  so 
restricted  and  modified  in  the  matter  of  in- 
quiry, or  otherwise,  as  the  justice  of  any 
case  may  require.    Nor  will  any  order  for 


examination  be  granted  as  of  course  unless 
applied  for  within  five  months  after  adjudi- 
cation of  bankruptcy,  and  in  those  cases  in 
which  the  bankrupt  has  a  right  to  ask  for 
his  discharge,  before  the  expiration  of  five 
months,  the  order  for  examination  shall  be 
applied  for  before  the  return  day  upon  the 
bankrupt's  application  for  discharge  upon 
good  cause  shown  for  the  delay,  the  order 
may  be  issued  after  those  periods. 

14.  Contested  motions  and  hearings  in 
bankruptcy  of  which  the  party  desiring  to 
be  heard  shall  have  given  four  days'  written 
notice  to  the  adverse  party,  will  be  taken 
up  on  Saturday  mornings  at  ten  o'clock,  or 
as  soon  after  that  hour  as  motions  in  crimi- 
nal cases  shall  have  been  disposed  of;  the 
clerk  shall  keep  a  list  of  such  hearings  for 
each  Saturday  in  the  order  in  which  he 
shall  have  been  notified  thereof  by  either 
party,  and  the  cases  will  be  called  by  the 
court  in  that  order. 

15.  Whenever  an  order  for  a  meeting  of 
creditors  is  issued  by  a  register  he  shall 
forthwith  send  in  a  notice  thereof  to  the 
clerk  of  the  court  for  his  information  and 
that  of  the  court  in  the  premises. 

16.  No  order  to  show  cause  shall  be 
issued  on  any  petition  for  a  bankrupt's  dis- 
charge until  the  second  and  third  meetings 
of  the  creditors  of  said  bankrupt  shall  have 
been  ordered,  and  the  return  day  of  any 
such  order  shall  be  at  least  two  days  after 
the  time  appointed  for  such  third  meetings. 

17.  Whbbeas,  It  appears  that  petitions 
for  adjudication  of  bankruptcy  are  some- 
times filed,  by  or  against  supposed  bank- 
rupts with  no  intention  on  the  part  of  the 
petitioner  to  proceed  with  the  cause  at  once ; 
and  whereas  delay  in  such  cases  may  work 
great  injustice  and  inconvenience  to  persons 
dealing  with  such  supposed  bankrupts  in 
ignorance  of  such  petitions  and  to  creditors 
and  others,  it  is  ordered,  that  all  bankrupts 
petitioning  for  the  benefit  of  the  act,  shall 
prosecute  the  proceedings  with  due  diligence, 
and  if  any  such  petitioner  shall  fail  to  pro- 
cure an  adjudication  and  warrant  and  to 
give  the  warrant  to  the  marshal  for  service 
within  21  days  from  the  day  of  filing  his  pe- 
tition, the  petition  shall  be  dismissed  on  mo- 
tion, unless  there  be  good  cause  for  the  de- 
lay, or  unless  some  one  or  more  of  his  credi- 
tors shall  undertake  to  carry  on  the  pro- 
ceedings.    And  if  any  creditor  petitioning 
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for  proceedings  against,  a  supposed  bank- 
rupt, shall,  unless  for  good  cause,  fail  to  ap- 
ply for  an  order  of  notice  to  the  debtor 
within  five  days  after  filing  his  petition,  it 
shall  be  dismissed  unless  some  other  credi- 
tor shall  have  undertaken  to  prosecute  the 
petition. 

18.  Excepting  as  hereinafter  provided, 
hearings  on  questions  of  the  dschai-ge  of 
bankrupts  will  be  had  before  the  coui-t  in 
their  order  on  the  docket  at  some  convenient 
time  in  each  term.  Either  party  may  set 
down  the  case  for  hearing  by  notice  to  the 
clerk  and  to  the  adverse  party,  on  or  before' 
the  first  day  of  any  term.  When  both  par- 
ties agree  thereto  an  order  will  issue  to  a 
register  or  commissioner  to  take  all  the  evi- 
dence and  report  the  same  to  the  court. 

When  either  party  desires  a  ti-ial  by  jury, 
he  shall  move  for  issues  to  be  framed 
thereforon  some  motion  day  on  due  notice,  and 
in  season  to  allow  the  trial,  if  one  should  be 
ordered  to  be  had  before  the  jury  which  may 
be  in  session  at  or  first  after  the  time  of  filing 
the  specifications  unless  cause  be  shown  for 
the  delay.  Trials  by  the  court  will  be  upon  the 
competent  evidence  whether  oral  or  written 
which  may  be  then  offered  by  either  party, 
or  upon  the  evidence  taken  by  the  register 
as  the  case  maybe. 

Becemherith,  1868. 

19.  Whenever  an  order  for  a  meeting  of 
creditors  is.  issued  by  a  register,  he  shall 
forthwith  send  in  a  notice  thereof  to  the 
clerk  of  the  court,  for  his  information,  and 
that  of  the  court  in  the  premises. 

November  25th,  1868. 

20.  Cases  in  bankruptcy  will  be  referred 
to  the  regiiSter  in  whose  district  the  bank- 
rupt, or  if  copartners,  the  major  part  of  them 
reside.  Cases  of  partners  whose  residences 
are  equally  divided  between  different  dis- 
tricts will  be  regulated  by  reference  in  ro- 
tation to  the  several  registers,  so  as  to  se- 
cure equality  in  the  numbers  of  references 
as  nearly  as  maybe.  To  effect  this  purpose 
within  the  city  of  Boston,  the  ward  of  the 
city  m  which  each  bankrupt  resides  shall 
be  stated  in  the  petition  or  in  an  affidavit  to 
be  filed  before  the  cause  is  referred. 

This  order  is  directory  merely  and  will 
be  carefully  observed,  but  is  not  to  affect 
the  jurisdiction  of  any  register  in  any  cause, 
or  under  any  circumstances. 

March  2d,  1869. 


21.  It  is  ordered,  that  atieach  general  meet- 
ing of  creditors  of  bankrupts,  after  the  first 
and  at  each  adjournment  thereof,  it  shall  be 
the  duty  of  the  assignee  or  assignees  in 
each  case  to  exhibit  and  deliver  to  the  regis- 
ter all  proofs  of  debts  received  by  them  from 
any  register,  other  than  the  one  holding 
such  meetings,  unless  he  shall  have  already 
done  so.  And  at  each  meeting  the  register 
shall  exhibit  to  the  creditors  present  a  list 
of  all  debts  proved  since  the  last  preceding 
meetuig,  and  any  person  interested  may  at  any 
such  meeting  take  objection  to  the  proof  of 
any  debt  so  exhibited,  as  fully  as  he  might  or 
could  have  done  had  said  debt  been  then 
first  offered  for  proof,  subject  always  to 
such  terms  and  conditions  concerning  notice 
to  the  proving  creditor  as  may  fully  secure 
his  right  to  be  heard  therein. 

22.  Objections  to  the  approval  of  any  as- 
signee who  shall  be  duly  elected,  must  be 
made  in  writing,  specifying  fully  the  reasons 
of  objection,  and  be  filed  with  the  register  at 
the  meeting  at  which  the  election  is  had,  and 
the  register  shall  proceed  at  once  or  as  soon 
thereafter  as  may  be  practicable  and  con- 
sistant  with  a  due  hearing,  to  take  all  evi- 
dence that  may  be  offered  pertinent  to  such 
objections,  and  whether  for  or  against  the 
appointment,  and  shall  report  the  same  to 
the  court.  Further  evidence  or  argument 
will  not  be  heard  by  the  court  unless  in 
special  cases  and  for  satisfactory  reasons. 

Sept.  9th,  1869. 

23.  At  or  before  any  bankrupt  takes  the 
oath  prescribed  by  section  28  of  the  statute,  it 
shall  be  the  duty  of  the  register  to  require 
the  bankrupt  to  answer  under  oath  whether 
he  has  ever  before  been  discharged  under 
the  bankrupt  act  of  March  2nd,  1867,  and 
to  make  return  to  court  of  his  answer 
thereto. 

24.  In  all  cases  of  involuntary  bankruptcy 
in  which  the  bankrupt  is  absent  or  cannot 
be  found,  it  shall  be  the  duty  of  the  petition- 
ing creditor  to  furnish  to  the  marshal  on 
oath  within  five  days  after  the  day  of  the  ad- 
judication, a  schedule  giving  the  names  and 
places  of  residence  of  all  the  creditors  of  said 
bankrupt,  according  to  the  best  information 
of  said  petitioning  creditor.  If  the  debtor 
is  found  and  served  with  notice  to  furnish 
a  schedule  of  his  creditors  and  fails  to  do  so, 
the  petitioning  creditor  may  apply  for  an 
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attachment  against  the  debtor,  and  in  de- 
fault of  such  application  shall  furnish  such 
schedule  as  aforesaid. 

25.  The  registers  may  authorize  assignees 
to  make  sales  of  assets  not  being  lands  or 
other  real  estate  and  of  which  the  value  is 
found  to  be  less  than  $800,  at  private  sale, 
upon  good  cause  shown  and  when  there  is  no 
opposition.  To  be  binding  and  conclusive  as 
between  creditors  and  the  assignee,  such 
sales  should  be  made  after  notice  to  them. 

26.  It  shall  be  the  duty  of  the  register  to 
see  that  the  cash  expenses  in  each  case 
which  by  section  28  of  the  statute  are  a  first 
charge  upon  the  assets,  are  paid  by  the  as- 
signee before  his  accounts  are  allowed. 


MICHIGAN.-Western 
District. 

EtTLB  1 .  When  the  "  general  superintend- 
ence and  jurisdiction"  authorized  to  be 
exercised  by  the  second  section  of  the  "  act 
to  establish  a  uniform  sy>stem  of  bank- 
ruptcy throughout  the  United  States,"  ap- 
proved March  2,  1867,  is  intended  to  be 
invoked,  the  party  so  intending  shall  file  in 
the  ofBce  of  the  clerk  of  circuit  court  a 
petition  verified  by  affidavit  setting  forth 
briefly  the  facts  of  the  case  and  the  relief 
sought,  and  he  shall  at  the  same  time  de- 
posit such  sum  of  money  as  the  clerk  shall 
deem  necessary  to  cover  the  costs,  or  in 
lieu  thereof  the  clerk  may  in  his  discretion 
take  an  undertaking  which  he  shall  deem 
sufficient  for  that  purpose. 

The  clerk  shall  thereupon  in  a  book  to 
be  kept  for  such  proceedings,  docket  the 
case  and  enter  in  order,  that  the  adverse 
party,  within  time,  to  be  fixed  by  the  order, 
file  an  answer  verified  by  affidavit  if  he 
desires  to  answer,  and  a  copy  of  such  order, 
with  a  caption,  stating  the  style  of  the  case 
and  that  it  is  bankruptcy,  shall  thereupon 
be  served  by  the  marshal  upon  such  adverse 
party.  The  marshal's  return  of  service  shall 
be  in  the  following  form : 

A.  B.  V.  0.  D.,  On.  Ot.,  U.  S.  West. 
Dist.  Mich.,  in  bankriiptcy.  I  served  the 
order  in  this  case  dated  day  of  , 

A.  D.  18     ,  by  (state  the  manner  of  ser- 
vice).   B.  P.,  marshal.        Fees, 

Upon  filing  of  the  answer  the  petitioner 


may  reply  under  oath  within  a  time  to  be 
fixed  by  the  clerk  upon  his  application.  • 

2.  The  counsel  of  the  petitioner  at  the 
time  of  filing  shall  file  also  a  brief,  setting 
forth  the  points  and  authorities  intended  to  be 
relied  upon.  If  the  counsel  for  the  adverse 
party  desires  to  submit  a  brief  he  shall  file 
it  within  the  time  fixed  for  the  filing  of  the 
answer.  The  counsel  lor  the  petitioner  may 
submit  a  closing  brief  within  a  time  to  be 
fixed  by  the  clerk.  The  time  fixed  by  the 
clerk  as  aforesaid  may  be  enlarged  by  the 
written  argument  of  the  parties,  or  their 
counsel,  filed  with  the  clerk. 

3.  When  the  case  is  ready  to  be  sub- 
mitted the  clerk  shall  transmit  the  papers 
to  the  circuit  judge. 

4.  If  either  party  shall  desire  to  be 
heard  in  oral  argument  he  shall  notify  the 
other  party  and  the  circuit  judge  as  early  as 
may  be,  and  thereupon  the  judge  will  fix  a 
till!'-  and  place  for  such  argument. 

5.  When  the  decision  of  the  judge  is 
made  the  clerk  shall  enter  it  in  the  proper 
book  and  transmit  a  certified  copy  to  the 
district  court. 

6.  The  petition  mentioned  in  the  foregoing 
rule  No.  1  shall  be  filed  within  ten  days 
from  the  filing  of  the  order  complained, 
unless  the  time  shall  be  extended  by  the 
district  judge,  by  an  order  filed  with  the 
clerk  within  the  said  ten  days. 

A  failure  to  file  the  petition  in  the  time 
shall  be  held  to  be  a  waive  of  the  right  to 
file  the  same,  and  none  shall  be  filed  there- 
after. 

August  5th,  1867. 
In  The  Disteict  Ooubt,     ) 
Westbkn  Distkict  op  Michigan.  J 

Ordered,  Petitions  in  bankruptcy  reques- 
ted by  general  order  4  to  be  referred  to  one 
of  the  registers,  shall,  unless  otherwise 
specially  ordered,  be  referred  to  the  register 
appointed  in  the  congressional  district  within 
which  the  petitioner  resides,  except  when 
the  petitioner  resides  in  the  county  of  Ea- 
ton, the  reference  shall  be  to  the  register  of 
the  fourth  congressional  district.  In  invol- 
untary bankruptcy  the  register  shall  be  de- 
signated with  reference  to  the  special  circum- 
stances of  each  case. 

Ordered,  All  notices  of  proceedings  in 
bankruptcy  required  to  be  published,  shall, 
when  the  petitioner  resides  in  the  second 
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congressional  district,  be  published  in  the 
Kalamazoo  Telegraph  and  Kalamazoo  Ga- 
zette. When  the  petitioner  resides  in  the 
fourth  congressional  district,  be  published  in 
the  Grand  Rapids  Eagle,  and  the  Grand 
Rapids  Democrat,  unless  otherwise  specially 
ordered.  Notice  to  be  published  in  pursu- 
ance of  warrant  according  to  Form  No.  6, 
or  Form  No.  59,  shall  be  published  twice 
in  each  newspaper  designated  in  the  warrant. 
Ordered,  The  First  National  Bank  of 
Grand  Rapids,  and  the  Michigan  National 
Bank  of  Kalamazoo,  are  hereby  designated 
as  deposit  banks  under  general  order  28. 

November  23d,  1870. 
United  States  Dist.  Couet,  ) 
Western  District  of  MiCHieAN.  3 
Ordered,  That  no  petition  shall  be  filed 
by  a  non-resident  petitioning  creditor  to  ob- 
tain an  adjudication  of  bankruptcy  against 
his  debtor,  unless  the  petition  shall  first  be 
indorsed  by  the  name  of  an  attorney  or 
councellor  authorized  to  practice  in  the 
circuit  or  district  courts,  upon  whom  papers 
in  the  case  in  any  subsequent  stays  of  the 
proceedings  may  be  served .  This  rule  will 
not  depriye  a  non-resident  party  fiom  ap- 
pearing in  person  to  conduct  the  proceedings 
under  general  order  3.  And  in  case  of  a 
resident  petitioning  creditor,  the  petition 
shall  be  indorsed  either  by  the  name  of  an 
attorney  or  counselor  by  the  name  of  the 
petitioner,  or  prosecuting  in  person. 


MISSISSIPPI. 

Preparation  of  Papers. 

Rule  1.  No  paper  shall  be  received  or 
filed  of  less  size  than  a  full  size  leaf  of  fools- 
cap. The  different  form,  composing  Sched- 
ules A  and  B  respectively,  shall  be  fasten- 
ed together  in  some  convenient  form,  and  if 
the  same  is  not  so  done  when  filed,  the  clerk 
shall  arrange  and  fasten  such  schedules,  for 
which  he  shall  be  allowed  a  fee  of  fifty  cents. 

2.  The  petition  and  affidavits  thereto,  shall 
compose  one  document,  schedule  A  one  doc- 
ument, and  schedule  B  one  document.  The 
certificate  by  the  clerk,  of  the  day  and  hour 
upon  which  the  same  were  filed,  shall  only 
De  necessrry  to  be  endorsed  on  the  back  of 
each  document  as  aforesaid. 


Order  of  Reference. 

3.  Unless  otherwise  specially  ordered, 
each  petition  and  schedules  accompanying 
the  same,  shall  be  referred  to  the  register  of 
the  district  in  which  the  petitioner,  a  bank- 
rupt, shall  reside,  according  to  Form  No.  4, 
at  the  place  stated  in  the  order  heretofore 
made,  provided  that  references  heretofore 
made  at  Lupelo  and  Aberdeen  shall  be  made 
at  Okolowa,  but  may  be  adjourned  by  the 
register,  to  such  other  place  as  he  may  be- 
lieve will  convenience  himself  and  the  par 
ties  interested. 

Duplicate  Petitions  a/nd  Schedules. 

4.  The  duplicate  copies  of  the  petition  and 
schedules  required  to  be  filed  with  the  reg- 
ister shall  be  either  a  copy  certified  by  the 
clerk  to  be  such,  or  shall  be  verified  by  the 
affidavit  of  the  petitioner  or  his  attorney, 
that  he  has  composed  the  same  with  the  pe- 
tition and  schedules  filed  with  the  clerk,  and 
that  it  is  a  true  copy  thereof;  which  copy 
so  attested  shall  be  by  the  petitioner  or  his 
attorney,  filed  with  the  register  at  the  time 
and  place  designated  in  the  order  of  refer- 
ence, but  the  register  may  pass  the  adjudi- 
cation at  such  time  and  place  as  he  may  ap- 
point after  the  papers  are  filed  with  him  and 
may  then  make  any  preliminary  order  ne- 
cessary therein. 

Publication  of  Notices. 

5.  Unless  otherwise  specially  ordered,  the 
register  to  whom  the  cause  is  referred  shall 
designate  one  newspaser  in  which  all  publi- 
cations of  notices  required  to  be  made  in  the 
cause  shall  be  made,  which  shall  be  one  of 
the  newspapers  approved  by  the  clerk  of  the 
House  of  Representatives  of  the  Congress  of 
the  United' States,  unless  the  act  of  Con- 
gress, in  relation  thereto,  shall  be  repealed, 
and  shall  be  such  one  of  said  newspapers  as 
said  register  shall  believe  will  give  notice  to 
the  greatest  number  of  the  parties  interested 
therein.  Provided,  that  no  notice  of  the 
first  meeting  of  creditors  shall  be  within  less 
than  ten  days  of  the  time  of  meeting  and 
shall  not  exceed  two  insertions,  and  if  two, 
they  shall  be  in  different  weeks,  and  but  one 
insertion  in  notice  of  final  dischargej  unless 
specially  ordered,  which  shall  be  ten  days 
previous  to  such  meeting. 
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Assignees  and  their  Duties  im,  relation  to 
Exempt  Property. 

6.  Assignees  shall,  as  soon  as  they  hare  re- 
ceived the  deed  of  assignment,  deliver  the 
same  to  the  clerk  who  shall  take  a  copy 
thereof  and  certify  the  same  under  the  seal 
of  the  court,  to  be  filed  by  him  with  the 
papers  in  the  cause,  and  return  the  original 
to  the  assignee.  The  assignee  shall,  so  soon 
as  he  receives  the  schedules  from  the  re- 
gister, or  within  as  short  a  time  as  he  well 
can  proceed  to  the  residence  of  the  bank- 
rupts and  take  possession  of  the  estate,  of 
every  description,  and  shall  immediately 
allot  and  set  off  to  the  bankrupt,  to  be  there- 
after excepted  from  further  proceedings  in 
bankruptcy,  unless  otherwise  ordered  by 
the  court  for  good  cau§e  shown,  (1.)  All 
his  wearing  apparel  and  that  of  his  wife  and 
children.  If  the  bankrupt  is  or  has  been 
a  soldier  in  the  military  service  of  the  United 
States,  his  uniform,  arms  and  equipments. 
(2.)  All  the,  property  exempt  by  the  laws 
of  the  state  of  Mississippi  from  seizure  by 
execution  or  of  administration  in  the  year 
1864 ;  which  consists  of  the  following  arti- 
cles, or  so  much  thereof  as  the  bankrupt 
may  have  surrendered.  The  tools  of  a  me- 
chanic necessary  for  his  trade;  the  tools  of 
a  laborer  necessary  for  his  employment ;  the 
agi-icultural  implements  necessary  for  two 
male  laborers.  The  school  books  of  a  fami- 
ly, or  a  student,  and  the  books,  maps  and 
globes  used  by  teachers  in  schools,  acade- 
mies and  colleges  ;  the  libraries  of  attorneys 
at  law,  physicians  and  ministers  of  the  gos- 
pel, not  exceeding  two  hundred  and  fifty 
dollars  in  value.  The  arms  and  accoutre- 
ments of  the  enrolled  militia  of  the  state. 
If  the  head  of  a  family,  or  housekeeper,  the 
following:  one  work  horse  or  mule,  four 
cows  and  calves,  twenty  head  of  stock  hogs, 
one  hundred  and  fifty  bushels  of  corn,  twen- 
ty bushels  of  wheat  or  rice,  eight  hundred 
pounds  of  pork  or  bacon,  one  yoke  of  oxen, 
one  cart  or  wagon,  and  if  a  householder  with 
a  family,  the  land  and  buildings  occupied  as 
a  residence,  not,  however,  to  exceed  one  hun- 
dred and  sixty  acres  in  quantity,  or  fifteen 
hundred  dollars  in  value.  Should  the  value 
of  the  buildings,  or  so  much  thereof,  with 
the  grounds  as  maybe  necessary  for  a  home- 
stead, exceed  the  value  of  fifteen  hundred 
dollars,  and  the  same  cannot  be  separated 


from  the  other  real  estate  connected  there- 
with, without  manifestly  impairing  its  value, 
the  assignee  shall  report  the  same  to  the 
register  at  his  next  regular  sitting  at  the 
plade  to  which  said  cause  stands  referred, 
of  which  he  shall  give  five  days'  notice  to 
the  bankrupt,  when  the  register  shall  take 
in  writing  any  proof  that  be  offered  by  either 
party,  and  shall  make  such  order  in  relation 
thereto  as  he  may  deem  proper  and  just, 
which  order  shall  be  subject  to  exemptions 
by  either  party,  or  by  any  creditor  who  may 
have  proved  his  debt,  when  the  exceptions 
and  proof  shall  be  forwarded  to  the  judge 
for  his  decision  and  direction.  (3.)  The  as- 
signee shall  allot  and  set  off  in  like  manner 
such  other  articles  of  family  necessity  as 
he  may  deem  reasonable,  having  due  regard 
to  the  number  and  condition  of  the  family, 
provided  the  same  does  not  exceed  in  value 
the  sum  of  five  hundred  dollars.  These  ar- 
ticles must  be  articles  of  real  family  neces- 
sity at  the  time,  not  such  as  may  only  be- 
come so  in  the  future,  or  are  only  articles 
of  convenience  or  luxury.  The  assignee 
shall  report  his  proceedings  in  the  following 
form : 


Ih  thh  District  Court  op  the  United  States  ) 

FOR  THE  Northern  District  > 

OF  Mississippi.  \ 


In  the  matter  of 


Bankrupt. 


To  the  judge  of  said  court: 

The  undersigned,  assignee  of  said  bank- 
rupt, on  the  day  of  18  ,  pro- 
ceeded to  the  residence  of  said 

and  after  having  examined  the  property 
surrendered  by  him  in  pursuance  of  the  act 
of  congress,  and  rules  of  the  court,  desig- 
nated and  set  apart  to  said  bankrupt,  to  be 
retained  by  him  as  his  own,  the  property, 

a  particular  description 
of  which  will  be  found  in  the  accompany- 
ing schedule. 

Sworn  to  and  subscribed  before  me, 
this  day  of  ,  18    . 

Assignee,  etc. 

Register. 

The  schedule  will  be  made  out  according 

to  Form  No.  20,  of  general  rules,  and  if  un- 

exeepted  to,  will  be  signed  by  the  register, 

and  a  certified  copy  furnished  to  the  bank- 
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rupt,  he  paying  the  fee  for  the  same.  The 
report  so  made  out  shall  be  filed  with  the 
register  at  the  next  regular  sitting,  at  the 
place  to  which  said  cause  stands  referred,  or 
is  adjourned,  and  remain  subject  to  excep- 
tions by  any  party  interested  therein  for 
twenty  days,  and  if  unexcepted  to,  will 
stand  approved,  without  further  order,  but 
if  excepted  to,  the  register  shall  proceed  to 
take  proof  thereon,  offered  by  either  party, 
and  shall  render  his  opinion  on  the  same 
with  such  orders  as  he  may  deem  proper, 
subject  to  exceptions  by  either  party,  when 
such  report,  proof  and  order  shall  be  for- 
warded to  the  judge  for  his  decision  and  di- 
rection. The  allotting  and  setting  apart  the 
exempt  property,  must  in  all  cases  be  done 
by  the  assignee  himself,  and  cannot  be  by 
him  delegated  to  another. 

Sales  and  Compromises. 

7.  Assignees  will,  as  soon  as  they  con- 
veniently can,  sell  the  unincumbered  pro- 
perty surrendered  to  them,  for  cash ;  if  in 
the  opinion  of  the  assignee,  the  property 
will  sell  for  as  good  or  better  price  at  public 
sale,  he  will,  if  personal  property,  give  ten 
days'  notice,  and  if  real  estate  twenty  days' 
notice  of  the  time  and  place  of  sale  with 
a  sufBcient  description  of  the  property  to  be 
sold,  which  notice  shall  be  (unless  otherwise 
specially  ordered  by  the  register)  by  writ- 
ten advertisements  or  printed  handbills,  by 
the  latter  mode  if  the  property  is  of  greater 
value  than  one  thousand  dollars ;  and  if  in 
any  case  the  supposed  value  of  the  property 
exceeds  one  thousand  dollars,  and  the  as- 
signee is  of  the  opinion  that  it  will  enhance 
the  value  thereof,  he  may  advertise  for  not 
exceeding  two  weekly  insertions,  in  the 
newspaper  that  will  give  the  greatest  pub- 
hcity  to  those  desiring  to  purchase  ;  in  ad- 
dition to  the  other  modes,  the  notice  by 
written  advertisements  shall  be  by  posting 
at  not  less  than  four  public  places,  and  if  by 
printed  posters,  at  a  sufficient  number  of 
public  places  so  as  to  give  notice  to  the 
greatest  number  of  probable  bidders.  When 
the  assignee  shall  be  satisfied  that  a  more 
advantageous  sale  can  be  made  privately 
than  publicly,  he  shall  receive  such  bids  or 
offers  as  shall  be  made,  in  writing,  signed  by 
the  person  proposing  to  purchase,  and  shall 
report  the  same  with  the  affidavits  of  two 
respectable  witnesses,  stating  that  they  have 
Gaz.  137 


examined  the  property,  and  believe  the 
price  offered  a  fair  and  reasonable  one,  or  as 
much  as  could  be  obtained  at  public  sale,  to 
the  register  at  the  next  regular  setting  at 
the  place  to  which  the  cause  stands  re- 
ferred ;  and  unless  exceptions  shall  be  filed 
thereto  within  three  days,  or  the  register 
shall  from  his  own  knowledge,  believe  the 
sale  should  not  be  made,  the  same  will  stand 
approved  without  further  order,  but  should 
exceptions  be  filed,  the  register  will  take 
such  proof  as  may  be  offered  by  either  party 
and  render  his  decision  thereon,  subject  to 
exceptions  by  any  party  in  interest,  when 
all  the  proceedings  in  relation  thereto  shall 
be  certified  and  sent  to  the  judge  for  his  de- 
cision and  direction,  provided  the  assignee 
may  sell  at  private  sale,  without  first  re- 
porting the  same  as  above,  any  articles  not 
exceeding  fifty  dollars  in  value,  if  in  his 
opinion,  the  price  is  as  much  as  could  be  ob- 
tained at  public  sale,  after  deducting  the 
expenses  of  a  public  sale.  Public  sales  made 
under  the  first  provision  of  this  rule,  will  be 
reported  to  the  register  at  his  next  regular 
sitting  at  the  place  to  which  the  cause  stands 
referred,  to  be  subject  to  exceptions  by  any 
party  in  interest,  for  one  day,  and  if  unex- 
cepted to,  will  stand  approved  without 
further  order,  but  if  excepted  to,  the  like 
proceedings  will  be  had  as  above  provided  in 
case  of  exception  to  private  sales. 

Incumbered  Property  and   Secured  Debts 

When  property  is  incumbered  either  by 
mortgage,  vendor's  lien,  judgment  lien,  or 
otherwise,  the  assignee  will  take  immediate 
steps  to  inform  himself  of  the  amount  of 
the  incumbrance,  the  value  of  the  property 
incumbered,  and  all  other  facts  connected 
therewith,  which  he  will  report  to  the  reg- 
ister for  such  action  as  may  be  necessary 
for  the  disposition  of  all  questions  con- 
nected therewith.  Upon  such  report  being 
made,  the  re^ster  will  proceed  to  make 
such  orders  as  he  may  deem  proper,  first 
giving  five  days'  notice  to  the  party  holding 
such  lien  or  incumbrance  of  the  time  and 
place  when  and  where  said  cause  will  be 
considered,  unless  the  same  shall  be  waived 
by  such  party,  such  order,  when  made,  to 
be  subject  to  exceptions  as  in  other  cases ; 
when  the  register  will  proceed  to  take 
proof,  and  certify  the  questions  and  proof 
to  the  court  for   decision  and  direction. 
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Parties  holding  such  incumbrance,  s  lien 
will  be  required  to  establish  the  same  ac- 
cording to  Form  No.  21,  adopted  by  the 
justices  of  the  supreme  court  of  the  United 
States.  In  all  cases  in  which  property  is 
sold  for  the  satisfaction  of  secured  debts, 
or  in  which  proceedings  are  had  in  which 
the  general  creditors  are  not  interested  the 
costs  of  such  sale  or  proceedings  will  be 
paid  out  of  the  fund  realized  thereby,  or  by 
the  party  for  whose  benefit  they  are  had. 

Of  Debts  and  Choses  in  Action. 
The  assignee  will,  as  soon  as  he  can,  pro- 
ceed to  collect  all  debts  and  claims  due  to 
the  estate,  and  surrendered  to  him,  and  all 
other  claims  and  right  of  action  whether 
surrendered  or  not,  which  may  have 
come  to  his  knowledge,  and  when  the  same 
cannot  otherwise  be  collected,  will  bring 
suit  therefor,  in  the  court  of  the  district  in 
which  the  debtor  resides,  provided,  that 
when  in  his  opinion  the  costs,  expenses, 
and  delay  of  such  proceeding  will,  together 
with  the  uncertainty  of  realizing  anything 
therefrom,  not  justify  the  same,  he  will 
make  report  thereof  to  the  register  to 
whom  the  cause  is  referred,  together  with 
any  propositions  of  compromise  which  may 
have  been  offered,  when  the  register  wiE 
direct  the  compromise  to  be  made,  or  a  sale 
thereof,  either  by  public  or  private  sale,  as 
he  may  deem  most  to  the  interest  of  the 
creditors  of  said  estate ;  which  will  be  con- 
ducted in  aU  respects  as  sales  of  personal 
property.  Provided,  however,  that  the 
assignee  may  sell  or  compromise  any  debt 
or  claim,  the  value  of  which  does  not  exceed 
fifty  dollars,  without  such  report  and  order. 

Of  Perishable  Properii/. 
In  all  cases  in  which  property  surren- 
dered by  the  bankrupt  in  his  schedule  is 
of  a  perishable  nature,  the  marshal,  as 
messenger,  before  the  appointment  of  the 
assignee,  or  the  assignee  afterward,  shall 
immediately  apply  to  the  register  by  peti- 
tion, setting  forth  the  property  and  its 
character,  when,  if  in  the  opinion  of  the 
register  it  should  be  sold,  he  will  so  order, 
and  prescribe  the  terms  of  sale. 

Of  Property  to  which  the  Title  is  in  Dis- 
pute. 

In  aU  cases  in  which  property  has  come 


into  the  possession  of  the  assignee,  the  title 
to  which  is  in  dispute,  the  assignee  shall 
report  the  same  to  the  register  to  whom 
the  cause  stands  referred,  when  the  register 
will  fix  a  time  and  place  for  hearing  the 
same,  and  will  cause  the  adverse  claimant 
to  be  summoned,  at  least  five  days  prior 
thereto,  to  appear  and  show  cause,  if  any 
he  has,  why  said  property  should  not  be 
sold,  and  the  proceeds  paid  into  court  to 
abide  such  order  as  the  court  may  make  in 
reference  thereto.  If  opposition  is  made, 
the  register  will  take  in  writing  such  proof 
as  may  be  offered  thereon,  and  as  he  may 
deem  right  and  proper,  and  upon  the  ap- 
plication of  either  party,  wiU  certify  the 
same  with  the  proof  to  the  judge  for  his 
decision  and  direction  thereon,  and  if  the 
register  or  judge,  as  the  case  may  be,  shall 
order  a  sale  of  such  property,  the  assignee 
will  make  and  report  such  sale,  subject  to 
exceptions  as  in  other  cases,  and  after  re- 
taining the  costs  and  expenses  of  such  sale, 
will  pay  to  the  clerk  of  the  court  the  re- 
mainder to  be  deposited  and  subject  to  the 
further  order  of  the  court  in  relation 
thereto. 

Duties    of  Bankrupt  in  Eelation  to  His 
Estate  Before  Delivering  to  the  Assignee. 

8.  The  petitioner  shall  take  all  reasona- 
ble and  necessary  care  of  the  estate  of 
every  description,  until  it  shall  be  dehvered 
to  the  assignee,  and  if  necessary  wiU  apply 
to  the  register  or  judge  for  such  orders, 
and  process  as  may  be  necessary  to  protect 
and  secure  the  same. 

Graining  Crops  and  the  Disposition  to  be 
made  of  the  same. 

9.  Graining  crops  owned  by  the  bankrupt 
at  the  time  of  ^ling  his  petition,  will  be 
scheduled  as  personal  property,  with  a 
general  description  of  the  same.  The  as- 
signee and  bankrupt  may  agree  themselves 
as  to  the  value  of  the  same,  at  the  time  of 
filing  the  petition,  or  may  submit  the  same 
to  references  mutually  chosen  by  them, 
which,  soon  as  ascertained,  will  be  a  lien 
on  such  crop  until  the  same  is  paid,  and  if 
not  paid  within  a  reasonable  time  after  the 
maturity  of  the  crop,  wiU  be  taken  posses- 
sion of  by  the  assignee,  and  so  much  of  the 
same  sold  as  may  be  necessary  to  pay  the 
amount  so  due,  and  deliver  the  .remainder 
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to  the  bankrupt,  or  if  the  bankrupt  de- 
clines taking  the  crop  upon  those  terms, 
the  assignee  will  proceed  to  sell  the  interest 
so  assigned  to  him,  at  public  or  private 
sale  as  he  may  deem  best,  to  be  made,  re- 
ported and  subject  to  exceptions  as  in  the 
sales  of  personal  property. 

Beports  and  Settlements  of  Assignees. 

10.  Should  no  assets  have  been  received 
by  the  assignee  within  sixty  days  from  the 
date  of  adjudication,  other  than  an  amount 
sufficient  to  pay  his  costs,  or  that  no  debts 
have  been  proven  against  the  estate  of  the 
bankrupt,  he  shall,  upon  application  of  the 
bankrupt,  grant  his  certificate  thereof,  in 
the  following  form : 


United  States 


of  MiasiHsippl 


In  the  matter  of 


Bankrupt. 


I,  assignee  of  the  estate  of  said 

bankrupt,  do  hereby  certify  that  no  assets 
thereof  have  been  received  by  me,  or  that  no 
debts  have  been  proven  against  the  same. 

This        day  of  ,  18 


Should  assets  more  than  sufficient  to  pay 
costs  be  received  by  the  assignee,  he  will 
file  with  the  register,  within  ninety  days 
from  the  date  of  the  adjudication,  a  report 
of  the  same,  verified  by  affidavit,  and  will, 
on  or  before  the  day  fixed  for  the  second 
and  third  meeting  of  creditors,  file  with  the 
register  his  final  settlement,  or,  if  not  then 
prepared  to  make  his  final  settlement,  will 
file  his  report  showing  the  condition  of  said 
estate,  and  his  reasons  for  asking  further 
time  for  making  his  final  settlement;  and 
the  notice  for  the  second  and  third  meeting 
of  creditors  shall  be  deemed  notice  to  all 
parties  entitled  to  except  thereto,  to  appear 
and  file  the  same.  Should  the  register  be 
of  the  opinion  that  the  reasons  given  for  an 
extension  of  time  in  which  to  make  final 
settlement  are  sufficient,  he  will  fix  a  time 
and  place  when  and  where  the  same  shall  be 
made,  which  order  shall  be  deemed  sufficient 
notice  to  all  parties  entitled  to  except  there- 
to, to  appear  and  file  the  same.  The  regis- 
ter, when  he  deems  it  necessary,  will  ex- 


amine the  assignee  on  oath  as  to  his  ad- 
ministration of  said  estate.  The  assignee, 
unless  otherwise  specially  ordered,  will  pay 
over  to  the  clerk  of  the  court,  to  be  kept  on 
deposit,  any  balance  in  his  hands  upon  his 
first  report,  or  final  account  to  be  subject  to 
the  further  order  of  the  court,  and  will  not 
pay  out  any  more  except  costs,  without  the 
order  of  the  register  or  judge.  The  register 
shall  examine  the  final  account  of  the  assig- 
nees and  the  vouchers  submitted  therewith. 
Bach  item  of  credit  claimed  (except  for  his 
own  costs,  or  where  the  sum  does  not  ex- 
ceed five  dollars)  must  be  sustained  by  a 
voucher,  and  in  no  case  in  which  the  fees 
and  compensation  fixed  by  the  act  of  con- 
gress, rules  adopted  by  the  justices  of  the 
supreme  court,  or  by  this  court,  shall  a 
greater  compensation  be  allowed,  and  the 
compensation  for  other  services  shall  be  only 
such  as  is  reasonable.  The  assignee  will, 
on  or  before  the  day  fixed  for  the  hearing  of 
his  final  account,  satisfy  the  register  of  his 
own  affidavit  or  otherwise,  that  he  has  given 
notice  of  his  appointment,  as  required  by 
law. 

Examination  of  banhrupts  or  other 
witness. 

11.  Whenever  any  creditor  who  may  have 
before  or  then  may  prove  his  claim,  and  de- 
sires to  examine  the  bankrupt,  his  wife,  or 
other  witnesses,  in  relation  to  matters  stated 
in  section  26  of  the  bankrupt  act,  he  shall 
present  to  the  register  or  judge  a  petition 
setting  forth  and  specifying  the  acts,  charges 
and  matters  upon  which  he  desires  such  ex- 
amination to  be  had,  verified  by  his  affida- 
vit, when,  if  deemed  sufficient  by  the  regis- 
ter or  judge,  a  certified  copy  of  the  same 
will  be  delivered  to  the  bankrupt  five  days 
before  the  time  fixed  for  such  examination. 
The  order  for  such  examination,  and  all 
other  proceedings  therein,  will  be  conducted 
according  to  Forms  No.  45,  46,  48,  and  49  of 
general  rules.  The  same  course  will  be 
pursued  when  the  examination  is  had  upon 
the  part  of  the  asssignee.  The  register  will 
also  proceed  to  examine  the  bankrupt,  his 
wife,  or  other  witnesses  without  applica- 
tion, whenever  in  his  opinion  it  is  necessary 
for  the  proper  settlement  of  the  estate  and 
attainment  of  justice.  Unless  otherwise  or- 
dered by  the  court,  no  other  examination 
than  those  above  mentioned  will  be  made. 
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Proceedings  for  final  Discharge. 

12.  Petitions  for  final  discharge,  unless 
otherwise  specially  ordered,  will  be  accord- 
ing to  rorm  No.  51,  general  rules,  and  will 
be  filed  with  the  register,  to  whom  the 
cause  stands  referred,  who  will  thereupon 
enter  the  order  of  the  court  thereon,  and  for 
the  second  and  third  meeting  of  creditors 
according  to  Form  No.  51,  except  that  the 
meeting  will  be  before  the  register  as  above, 
and  will  immediately  forward  a  copy  of  the 
same,  with  a  list  of  the  creditors  and  their 
residences,  to  the  clerk,  who  will  give  the 
notice  by  publication  and  by  mail,  accord- 
ing to  Form  No.  52,  general  rules,  adding 
thereto,  that  the  second  and  third  meeting 
of  the  creditors  will  be  had  at  the  same 
time  and  place,  and  that  the  assignee's  final 
account  will  be  submitted  for  examination 
and  allowance,  or  that  no  assets  have  come 
to  the  hands  of  the  assignees,  as  the  case 
may  be. 

At  the  time  fixed  to  show  cause,  the  re- 
gister shall  permit  any  person  who  may, 
before  that  time,  have  proved  his  debt,  or 
who  may  then  prove  the  same,  and  from 
which  it  shall  appear  that  his  interest  will 
be  expected  by  such  disohrrge,  to  enter  op- 
position thereto,  which  the  register  will  en- 
ter on  his  docket  and  allow  such  opposing 
creditor  ten  days  in  which  to  file  his  specifi- 
cations. Should  the  specifications  only  re- 
late to  irregularity  in  the  proceedings,  the 
register  will  cause  the  necessary  amend- 
ments to  be  made,  but  should  they  embrace 
any  of  the  causes  stated  in  section  29  of  the 
act,  the  register  will  examine  the  pro- 
ceedings, and  if  in  all  other  respects  they 
have  been  regular,  he  will  certify  the  same, 
together  with  all  the  papers  to  the  cause, 
and  transmit  them  to  the  clerk  of  the 
court  for  further  proceedings ;  should  no 
opposition  be  made  on  the  day  and  hour 
fixed  to  show  cause,  the  register  will  exam- 
ine the  proceedings,  and  if  found  in  confor- 
mity to  the  act  of  congress,  rules  and  or- 
ders made  therein,  will  certify  the  same, 
and  transmit  the  papers  in  the  cause  to  the 
clerk.  Should  any  material  amendments  be 
proved  necessary,  he  will  cause  the  same  to 
be  made,  and  certify  the  case  for  final  dis- 
charge, as  if  no  amendments  had  been  ne- 
cessary. When  opposition  is  made  and 
Bpecifloations  are    filed,  either  party  may 


proceed  to  take  testimony  thereon,  before 
the  register  or  a  commissioner  of  any  United 
States  court,  by  giving  to  the  other  party, 
or  his  attorney,  five  days'  notice  of  the  time 
and  place  of  taking  the  snme,  if  within  the 
district,  and  if  out  of  the  district,  and  not 
over  one  hundred  miles,  ten  days'  notice,  oi 
if  over  one  hundred  miles,  twenty  days'  no 
tioe  of  the  time  and  place  of  taking  such  de 
positions. 

Fees,  Costs  and  Expenses  of  the  Marshal 

13.  The  marshal  shall  make  out  and  verifs 
his  costs  and  expenses  for  executing  the  war 
rant  No.  6,  according  to  the  form  annexed 
thereto  ;  when  the  warrant  is  not  returned 
at  the  place  where  executed,  the  expense 
incurred  making  return  will  be  added  as 
part  of  the  costs,  but  mileage  will  not  be 
charged  for  the  execution  of  this  process. 
In  the  execution  of  all  other  processes  un- 
der the  bankrupt  law,  the  marshal  will  be 
allowed  five  cents  per  mile  for  travel  in  go- 
ing to  and  returning,  to  be  paid  by  the  party 
at  whose  instance  the  service  is  had,  and  to 
be  taxed  as  part  of  the  costs  in  the  case ;  the 
marshal  will  not  be  required  to  execute  such 
process  without  the  payment  of  his  fees  ;  lie 
will  indorse  on  the  back  of  the  process  the 
fees  paid  or  due  for  such  service  ;  he  will  in 
all  cases  indorse  the  amount  of  fees  received 
and  by  whom  paid,  and  will  pay  over  to  the 
clerk  any  balance  of  funds  paid  him  as  fees, 
after  the  payment  of  such  as  may  be  due 
him,  which  sum  will  be  subject  to  the  pay- 
ment of  other  fees  due  in  the  cause. 

Of  the  Register. 
The  register  will  make  out  and  forward 
with  the  papers  sent  to  the  clerk  for  final 
discharge,  his  fee  bill,  in  which  he  will  state 
the  items  of  service  with  the  fees  charged 
for  each,  with  the  aggregate  amount,  the 
amount  received,  and  from  whom  received, 
the  balance  due  him,  or  the  amount  over- 
paid him.  The  register's  fees  fixed  by  the 
act  of  congress  are  as  follows  : 

For  issuing  each  warrant  $2  00 

For  each  day  in  which  a  meeting  is 

held 3  00 

For  each  order  of  a  dividend 3  00 

For  each  order  substituting  an  arrange- 
ment by  trust  deed 2  00 

For  every  bond  with  sureties 2  00 
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For  every  application  for  a  meeting  in 

any  matter  under  this  act $1  00 

For  every  days'  service  while  actually 
employed  under  a  special  order  of 
the  court,  to  be  allowed  by  the  court, 

a  sum  not  exceeding 6  00 

For  taking  depositions,  the  fees  now 
allowed  by  law,  fo^'  each  folio  of  100 

words 20 

Under  the  general  rules  adopted  by   the 
justices  of  the  supreme  court,  the  following  : 
For  each  certificate  of  copy  of  proceed- 
ings in  bankruptcy $    25 

For  each  folio  of  100  words 10 

For  every  order  made  when  notice  is 
required  to  be  given,  and  for  certify- 
ing copy  of  the  same  to  the  clerk. . .  1  00 
For  every  certificate  of  question  to  be 
certified  to  the  district  judge,  under 
the  4th  and  5th  sections  of  the  act. .  1  00 
For  every  proof  of  debt  by  the  cred- 
itor or  his  attorney 1  25 

Where  testimony  of  the  parties  is  taken,  the 
fees  prescribed  by  law.  In  addition  to  the 
above  the  register  will  be  allowed  the  follow- 
ing fees  for  specific  services  rendered  under 
these  rules : 

For  examining  papers,  passing  adjudi- 
cation and  certificate $2  00 

Order  appointing  assignee  and  deed  of 

assignment 90 

Auditing  final  account  of  assignee,  and 

order  of  discharge 2  00 

Each  order  of  sale 1  00 

Eiich  written  opinion  upon  exceptions, 
filed  for  making  out  and  certifying  his 

fee  bill 75 

All  postage  and  express  fees  : 
For  each  day  in  which  a  meeting  of 

creditors  is  held 3  00 

The  second  and  third  meeting  of  creditors, 
when  held  on  the  same  day,  is  but  one  meet- 
ing, or  a  meeting  in  which  but  one  fee  can  be 
charged. 

For  one  days'  service  upon  the  order  to 
show  cause  against  the  discharge,  in- 
cluding examination  of  papers  and 

'  certificate $5  00 

Traveling  expenses 2  00 

Final  discharge 2  00 

Making  up  minutes 1  00 

Making  pro  rata  distribution 2  00 

For  every  other  service  not  mentioned 
above,  such  fees  as  may  be  deemed  reasona- 
ble by  the  court. 

In  all  cases  in  which  exceptions  are  filed 
before  the  register  to  reports,  applications 


for  the  examination  of  witnesses,  opposi- 
tion to  final  discharge  and  all  other  cases  in 
which  an  issue  is  made  with  the  bankrupt 
or  assignee,  the  party  taking  the  same  will, 
if  required  by  the  officer  called  upon  to  per- 
form such  service,  pay  the  fees  therefor  be- 
fore they  shall  be  required  to  perform  the 
service,  or  may  deposit  with  the  register  a 
sufBcieht  sum  to  pay  the  cost  of  such  pro- 
ceedings, which  will  be  taxed  and  paid  by 
the  register,  to  be  refunded  by  the  opposite 
party,  or  paid  out  of  the  estate,  if  the 
question  shall  be  decided  in  favor  of  the 
party  instituting  such  proceedings. 

Of  the  Assignee. 

Assignees  will,  in  their  accounts,  state 
such  item  of  service  for  which  compensa- 
tion is  claimed,  and  will  be  allowed  under 
the  bankrupt  act  the  following  fees  and  com- 
missions : 

For  all  sums  of  money  received  and  paid 
out  by  him  therein,  for  any  sum  not  exceed- 
ing one  thousand  dollars,  five  per  centum ; 
for  all  sums  over  one  thousand  dollars,  and 
not  exceeding  five  thousand  dollars,  two 
and  one-half  per  centum ;  and  for  all  sums 
over  five  thousand  dollars,  one  per  centum. 

The  following  fees  are  allowed  for  specific 
services  under  these  rules : 

For  setting  ofi"  exempt  property,  and 

reporting  the  same $5  00 

For  travel  in  going  to  and  returning 
from  the  residence  of  bankrupt,  for 
each  mile  .so  traveled 5 

For  making  out  and  mailing  notice  to 
the  newspaper,  and  all  services  con- 
nected therewith 50 

For  advertising  sale 2  00 

When  sale  is  made  at  any  other  place 
than  the  county  site  of  the  county  in 
which  the  assignee  resides,  for  each 
mile  of  the  distance  going  to  and  re- 
turning from  the  county  site  to  place 
of  sale 50 

When  the  bankrupt  resides  in  a  different 
county  from  the  county  in  which  the  assig- 
nee resides,  then  five  cents  per  mile  from  the 
county  site  of  the  county  of  the  bankrupt  to 
the  place  of  sale,  and  in  compensation  for 
travel  in  going  to  and  returning  from  the 
residence  of  the  bankrupt,  in  setting  off  ex- 
emptions, where  the  bankrupt  and  assignee 
reside   in  difTerent  counties,   mileage  will 
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only  be  allowed  from  the  county  site  of  the 
bankrupt  to  his  residence. 

Foi-  reporting  each  sale $1  00 

Where  notice  of  sales  are  made  by  print- 
ed handbills,  or  newspaper  adyertisements, 
the  cost  of  the  same  in  addition  to  the  pay- 
ing, and  for  all  necessary  expenses  in  taking 
care  of  property,  and  the  services  not  above 
mentioned,  such  sum  as  the  register  may 
deem  reasonable. 

Of  the  Printer. 

The  number  of  publications  of  notice 
by  the  marshal,  as  messenger,  will 
not  exceed  two,  for  which,  in  each 
publication,  the  fee  Is $3  00 

The  notice  for  appointment  given  by 
assignee,  will  be  three  publications, 
the  fee  for  each  of  which  is 1  00 

Or,  for  the  whole 3  00 

Notice  to  show  cause  against  final  dis- 
charge will  be  but  one  publication,  to 
be  made  ten  days  befoie  the  time  ap- 
pointed to  show  cause,  and  of  meet- 
ing of  creditovs ;  the  fee  for  which  is,     3  00 

A  copy  of  the  notice,  cut  out  of  the  pa- 
per attached  to  the  receipt  for  the  payment 
of  such  publication,  shall  be  by  the  printer 
forwarded  to  the  party  making  the  publica- 
tion, with  dates  and  number  of  publication, 
and  shall  be  sufficient  evidence  of  publica- 
tion. 

The  proof  of  notice  in  case  of  final  dis- 
charge, shall  be  made  to  the  register  by  the 
certificate  of  the  clerk,  stating  that  the  no- 
tice has  been  made,  as  required  by  the 
order. 

Of  the  Cleric. 
The  clerk  is  allowed  the  fees  prescribed 
by  the  act  of  congress,  approved  February 
26th,  1853,  for  similar  services  in  the  circuit 
and  district  courts.  Those  most  usually 
arising  under  proceedings  in  bankruptcy, 
are: 

For  receiving  and  filing  original  papers, 
with  certificate  of  the  day  and  hour 
(if  flliag,  for  each  document $0  25 

For  making  dockets  and  indexes,  and 
taking  costs 2  00 

For  copy  of  any  paper,  per  folio  of  one 
hundred  words 10 

If  certificate  and  seal  is  made  to  the 
same,  the  fee  is 35 

For  warrant,  with  seal  of  the  court...     1  20 


For  each  notice  given $0  10 

For  all  postage  and  express  fees  : 

For  receiving,  entering  and  filing  each 
document  or  paper  filed  in  the  cause        10 

For  each  process,  other  than  summons 
for  witness,  with  seal  of  court 1  20 

For  each  subpoena  for  witness 25 

For  receiving  and  paying  out  money,  one 

per  cent  on  the  amount  received,  kept  and 

paid  out. 

For  arranging  and  binding  papers  as 
final  record $0  50 

For  entering  any  return,  rule,  order, 
continuance,  judgment,  decree  or  re- 
cognizance, drawing  any  bond  or 
making  any  record,  certificate,  return 
or  report,  for  each  folio 15 

This  fee  embraces  all  orders  and  proceed- 
ings had,  either  by  the  judges,  registers  or 
the  court,  and  which  may  be  required  to  be 
entered  on  the  minutes  of  the  court. 

By  general  rules  of  the  justices  of  the 
supreme  court,  ten  cents  are  allowed  for 
each  notice  sent  to  a  creditor,  under  pro- 
ceedings for  final  discharge,  in  addition  to 
the  postage  to  be  prepaid.  The  fees  al- 
lowed for  issuing  process,  copy,  entries,  cer- 
tificate, seal,  etc.,  furnish  a  rule  for  the  tax- 
ation of  these  costs ;  the  great  difierence  in 
the  amount  of  service  to  be  performed  in 
the  numerous  cases,  necessarily  varies  the 
amount  in  the  different  sums  due  in  each. 

All  balances  of  fees  remaining  in  the 
hands  of  any  officer  after  payment  of  his 
fees  will  be  deposited  by  him  with  the  other 
funds  belonging  to  the  cause,  and  subject  to 
the  order  of  the  court  thereon. 

15.  All  rules  and  orders  heretofore  made, 
in  either  the  northern  or  southern  district 
courts  of  Mississippi,  in  conflict  wtth  these 
rules,  orders  and  regulations,  are  hereby  re- 
scinded. 

Adopted  this  October  29tt,  1868. 

Iir  THB  District  Court  op  the  Uhitbd  States, 
fok  iforthbkn  district  of  mississippi, 

Sitting  in  Bankruptcy. 

It  is  hereby  ordered  that  George  K.  Hill 
be  appointed  a  commissioner  of  the  district 
court  of  the  United  States,  for  the  southern 
district  of  Mississippi,  and  that  he  also  be 
appointed  a  special  commissioner  to  whom 
applications  for  final  discharge  shall  be  re- 
ferred, without  further  order ;  that  he  ex- 
amine and  report  what  fees  are  due  each 
officer,  and  the  amount  due  to,  and  from 
such  officer,  also  what  amount  of  funds  are 
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flae  secured  oreditorSj  and  upon  what  fund 
llie  same  is  a  lien ;  and  what  funds,  if  any, 
are  subject  to  general  creditors ;  and  that 
he  proceed  to  state*  an  account,  showing 
the  amount  due  preferred  creditors;  the 
amount  due  secured  creditors,  each,  and  the 
pro  rata  amount  due  each  general  creditor 
who  has  proved  his  claim,  according  to  the 
forms  adopted  by  the  justices  of  the  supreme 
court  of  the  United  States.  It  is  ordered 
that  when  a  pro  rata  distribution  is  made  by 
said  commissioner,  he  shall  be  allowed  a  fee 
of  three  dollars ;  and  when  there  is  no  fund 
for  distribution  to  creditors,  a  fee  of  one 
dollar,  in  each  case,  to  be  paid  as  the  other 
costs  in  the  case. 
(Signed,) 


MISSOURI.— Eastern  Dis- 
trict. 

KuLB  1.  The  Missouri  Democrat  and  the 
Missouri  Kepublican,  printed  in  St.  Louis 
county,  and  designated  as  the  newspapers 
in  which  all  required  publications  in  bank- 
ruptcy for  the  eastern  district  are  to  be  made, 
unless  otherwise  specially  ordered.  If  not 
otherwise  required  by  law  or  general  order, 
said  publications  shall  be  only  twice — once 
in  the  daily  and  once  in  the  weekly  editions 
of  said  newspapers. 

2.  The  National  Bank  of  the  state  of  Mis- 
eouii  in  St.  Louis,  is  the  designated  deposi- 
tory for  the  eastern  district,  of  moneys  re- 
ceived by  the  clerk  or  assignee  under  the 
bankrupt  act ;  and  all  checks  signed  by  an 
assignee,  as  such  under  said  act  or  general 
orders,  shall,  before  payment,  be  counter- 
signed by  the  register  who  has  charge  of  the 
specified  case. 

3.  If  no  choice  of  an  assignee  is  made  by 
the  creditors  at  their  first  meeting,  or,  if  an 
assignee  chosen  by  the  creditors  fails  within 
five  days  to  express  in  writing  his  accept- 
ance of  .the  trust,  or  in  case  of  a  vacancy  in 
the  office  of  assignee,  caused  by  removal, 
resignation,  or  otherwise,  George  J.  Davis, 
of  the  city  of  St.  Louis,  United  States  com- 
missioner, will  be  appointed  assignee  when 
the  judge  is  required  to  appoint ;  and 
when  the  said  George  J.  Davis  shall  be  ap- 
pointed by  any  register,  such  appointment 
shall  be  entered,  "  approved  by  the  judge." 


In  special  cases,  special  orders  for  the  ap- 
pointment will  be  made.  Every  election  for 
one  assignee  by  the  creditors,  when  indorsed 
by  the  register  having  charge  of  the  case  as 
satisfactory,  shall  be  entered  by  the  clerk 
"  approved,"  unless  otherwise  ordered  by 
the  judge ;  subject  however,  in  all  cases,  to 
the  judge's  order  for  a  new  election  or 
removal. 

4.  The  following  shall  hereafter  be  the 
taxed  costs  for  the  publication  of  notices  in 
newspapers,  under  the  bankrupt  act : 

As  marshal's  notice  as  messenger  under 
warrant,  two  times,  as  ordered. ...  $5  00 

Notice  by  assignee  of  his  appointment, 
two  times 

Notice  by  assignee  of  meeting  of  credi- 
tors, to   show   cause,  two  times 4  00 

Notice   by  assignee  of  dividend  meeting    3  00 

Advertisement  of  sales  by  messenger  or 
assignee,  per  square  of  eight  lines, 
one   time l  00 

And  for  each  subsequent  insertion,  per 

square 50 

United  notice  of  meeting  of  creditors  to 

show  cause,  &c.,  two  times 5  00 

5.  Ordered,  That  the  fifty  dollars  required 
by  law  to  be  paid  to  the  clerk  as  security  for 
costs  in  each  case  in  bankruptcy  for  the  bene- 
fit of  the  register,  be  paid  by  the  clerk  to 
the  registers  respectively  to  whom  the  cases 
are  referred,  and  receipts  therefor  be  taken 
accordingly.  Also,  that  each  register  in 
certifying  to  the  court  that  a  bankrupt  is  en- 
titled to  his  discharge,  or  that  opposition 
thereto  is  made,  certify  what  fees  are  still 
due  to  the  register. 

TJNITBD  States  of  America,  i 

Eastern  District  of  Missodri.  ) 

I,  Benjamin  J.  Hickman,  clerk  of  the 
district  court  of  the  United  States  in  and  for 
the  eastern  district  of  Missouri,  do  hereby 
certify  the  writing  hereto  annexed  to  be  a 
true  copy  in  special  rules  in  bankruptcy  for 
said  district  court,  as  fully  as  the  same  re- 
main of  record  in  said  case  in  my  office. 
In  witness  whereof,  I  hereto  subscribe  my 
name,  and  affix  the  seal  of  said  court  at  of- 
fice in  the  city  of  St.  Louis,  in  said  district, 
the  eighth  day  of  November,  in  the  year  of 
our  Lord,  eighteen  hundred  and  seventy. 


L.  S. 


Ghrk  of  said  Gowrt. 
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MISSOURL-Western 
District, 

Ordered,  That  the  following  rules,  orders 
and  regulations  be  prescribed  as  rules  gov- 
erning proceedings  in  bankruptcy  in  the  dis- 
trict court  of  the  United  States  for  the  west- 
ern district  of  Missouri,  under  an  act  entitled 
"  An  act  to  establish  a  uniform  gystem  of 
bankruptcy  through  the  United  States,"  ap- 
proved March  2d,  A.  d.  1867,  in  addition, 
and  with  reference  to  the  general  orders  in 
bankruptcy,  and  the  forms  and  schedules 
thereto  annexed,  framed  by  the  justices  of 
the  supreme  court  of  the  United  States,  in 
pursuance  of  the  tenth  section  of  said  act, 
and  adopted  by  said  court,  and  promulgated 
May  16th,  1867 : 

Rdlb  1.  The  entries  in  the  minute  books 
of  orders  and  minutes  in  each  case  in  bank- 
ruptcy shall  be  consecutive,  and  under  the 
respective  dates  thereof,  and  separate  from 
those  in  all  other  oases;  so  that  all  entries 
pertaining  to  each  case  may  be  under  the 
head  of  that  case,  and  in  regular  succession. 

2.  No  paper  prepared  for  iiling  shall  be 
received  unless  it  is  legibly  written  or  print- 
ed in  roll  form  on  paper  of  the  size  called 
"  legal  cap,"  with  a  margin  of  at  least  one  and 
a  half  inches  wide  on  the  upper  end  of  each 
sheet,  and  with  a  margin  of  one  inch  on  the 
left  of  each  page.  The  heading  of  schedules, 
when  they  cannot  be  at  the  top  of  the  page, 
shall  be  .immediately  under  the  left  margin 
thereof,  and  in  appropriate  columns.  No 
such  paper  shall  be  less  than  a  half  sheet, 
and  the  last  page  thereof  shall  be  in  blank, 
and  exclusively  for  the  indorsement  thereon 
by  the  clerk,  register,  or  other  officer  of  the 
court.  Each  petition,  motion  in  writing, 
schedules,  &c.,  shall  be  on  a  page  or  sheet 
of  paper  separate  from  all  other  petitions, 
motions  in  writing,  schedules,  &c.,  in  order 
that  the  proper  indorsements  may  be  made 
thereon. 

3.  All  notices  shall  be  served  by  mail,  un- 
less the  law,  warrant,  or  a  special  order  re- 
quires personal  service. 

4.  The  sum  of  fifty  dollars  mentioned  in 
section  47  of  the  bankrupt  act,  shall  be  de- 
posited in  each  case  with  the  register,  to 
whom  the  case  is  referred ;  and  each  regis- 
ter shall  pay  over  to  the  clerk  of  the  court 
ten  dollars  out  of  the  amount  so  deposited,  to 
be  accounted  for  by  him. 

5.  Each  register  shall  flix  the  time  when, 
and  place  where,  he  will  act  upon  matters 


arising  under  the  cases  referred  to  him,  un- 
less the  court,  by  its  order,  specifies  a  difier- 
ent  time  or  place ;  and  each  register  shall, 
by  writing  filed  with  the  clerk,  state  the 
time  when,  and  place  at  which  he  will  at- 
tend. 

6  The  clerk  shall  furnish  to  each  register 
blank  forms  of  process,  summons  and  sub- 
poenas, with  his  signature  and  the  seal  of 
the  court,  and  each  of  said  blanks  when  used 
by  a  register  shall  be  countersigned  by  him. 
Each  register  shall  keep  an  account  of  said 
blanks  so  used,  and  return  a  copy  of  said 
account  to  the  clerk,  in  order  that  the  fees 
of  the  latter  may  be  properly  taxed.  The 
time  and  place  designated  in  the  warrant  by 
the  register  for  the  first  general  meeting  of 
creditors,  together  with  the  fact  that  said 
warrant  has  been  delivered  to  the  marshal, 
shall  be  certified  in  each  case  forthwith  to 
the  clerk  for  entry  upon  the  minute  books. 

7.  Every  election  of  an  assignee,  when  in- 
dorsed as  satisfactory  by  the  register  having 
charge  of  the  case,  and  every  appointment  of 
an  assignee  by  him  shall  be  entered  by  the 
clerk,  "  approved,"  unless  the  judge  orders 
otherwise  ;  subject,  however,  in  all  cases  to 
the  judge's  order  for  a  new  election  or  re- 
moval. 

8.  All  proofs  of  debt  which  shall  have 
been  made  and  verified  prior  to  the  election 
or  appointment  of  an  assignee,  shall  be  de- 
livered or  sent  to  the  register  to  whom  the 
case  is  referred.  If  the  register  entertains 
doubts  of  the  validity  of  any  claim,  or  of  the 
right  of  the  creditor  to  prove  it,  and  is  of  the 
opinion  that  such  validity  or  right  ought  to 
be  investigated  by  the  assignee,  he  may 
postpone  the  hearing  of  the  claim  until  the 
assignee  is  chosen. 

9.  All  officers  shall  produce  and  file  with 
the  clerk,  vouchers  for  all  payments  made 
by  them  which  they  shall  claim  as  costs. 

10.  All  issues  certified  by  a  register  for 
the  opinion  of  the  court  shall  briefly  state 
the  opinion  of  the  register  on  the  issue  sub- 
mitted. 

11.  All  notices  which,  under  the  bank- 
rupt act,  require  newspaper  publication, 
shall  be  published  once  in  the  daily,  if  there 
is  a  daily  issue  of  the  paper  designated,  and 
in  two  consecutive  numbers  of  the  weekly 
edition  of  said  papei-,  and  only  twice  in  any 
weekly  newspaper,  unless  otherwise  spe- 
cially ordered.     And  the  publication  of  all 
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notices  shall  be  verified  immediately  there- 
after by  the  afiidavit  of  the  printer  or  pub- 
lisher, which  shall  be  sent  to  the  register  ; 
and  a  copy  of  all  newspapers  used  or  em- 
ployed for  publication  under  said  act  shall 
be  regularly  sent  to  the  clerk  of  the  court, 
who  is  required  to  file  the  same. 

12.  In  case  of  the  absence  of  the  judge  at 
the  time  and  place  appointed  for  any  hear- 
ing or  proceeding  in  bankruptcy  before  him, 
or  if  the  matter  then  fails  to  be  called  or 
acted  on,  the  same  shall  be  deemed  con- 
tinued to  the  next  sitting  thereafter  of  the 
court. 

13.  All  notices  sent  by  mail  by  the  mar- 
shal, clerk  or  assignee  shall  be  so  written  or 
printed  and  folded,  that  the  superscription, 
postage  stamp,  and  postmark  shall  be  upon 
the  notice  itself,  and  not  upon  an  envelope 
or  other  separate  piece  of  paper. 

14.  Unless  otherwise  ordered  by  the 
judge,  the  several  registers  in  bankruptcy  in 
this  district  will  cause  all  notices  pertaining 
to  a  case  in  bankruptcy  to  be  published  in 
the  newspaper  wherein  the  first  notice  in  the 
case  shall  have  been  ordered  to  be  pub- 
lished. 

15.  No  item  of  any  fee  bill  or  account  pre- 
sented by  the  clerk,  register,  assignee,  or 
messenger  for  fees,  charges,  or  expenses  will 
be  allowed  by  the  register  or  court  in  any 
case,  unless  such  fee  bill  or  account  shall 
be  sufficiently  explicit  as  to  the  item  of  fees 
charged,  the  services  rendered  or  expenses 
incurred,  to  enable  the  court  or  register  to 
pass  upon  the  legality  or  reasonableness  of 
the  same,  from  the  face  of  such  fee  bill  or 
account. 

16.  All  examinations  of  bankrupts  or 
witnesses  in  reference  to  the  estate  of  the 
bankrupt,  under  the  26th  section  of  the 
bankrupt  act,  shall  be  before  the  register  to 
whom  the  case  was  referred. 

No  witnesses  shall  be  subpoenaed  unless 
the  register  shall  have  cause  to  suppose 
that  such  witness  will  testify  to  facts  tend- 
ing to  recover  property  withheld  from  the 
assignee.  If  the  assignee  or  a  creditor 
shall  desire  the  examination  of  witnesses, 
the  applicant  shall,  in  an  affidavit,  state  the 
facts  which  he  supposes  can  be  shown  by 
the  witness,  and  thereupon  the  register 
shall  either  grant  or  refuse  the  application. 
Witnesses  shall  be  subpoenaed  in  the  usual 
way.  The  bankrupt,  or  wife,  shall  attend 
Gaz.  138 


upon  written  or  printed  notice,  transmitted 
through  the  mail  by  the  register.  Exami- 
nation shall  be  reduced  to  writing  and 
signed  by  the  party  testifying,  and  other- 
wise conform  to  law  and  the  orders  of 
court. 

17.  The  general  meeting  of  creditors, 
provided  for  by  the  27  th  section  of  the 
bankrupt  act  shall  be  had  before  the  register 
to  whom  the  case  was  originally  referred, 
and  the  request  of  the  assignee  for  the 
second  meeting  shall  be  addressed  to  and 
filed  with  such  register,  who,  as  well  as 
the  assignee  is  to  act  upon  all  matters  to  be 
done  and  transacted  at  such  meeting,  that 
is  to  say :  The  register,  such  duties  as 
properly  belong  to  him,  and  the  assignee 
such  as  he  may  do  or  are  imposed  by  law 
on  him  ;  and  the  creditors  such  as  they 
have  a  right  to  determine.  The  notice  pro- 
vided for  in  the  section  aforesaid  shall  be 
given  by  the  assignee  upon  the  order  of  the 
register. 

18.  All  assignees  in  bankruptcy  shall, 
upon  the  request  of  the  bankrupt,  receipt 
for  any  property  delivered  to  them  by  such 
bankrupt,  specifying  in  said  receipts  the 
property  so  delivered,  and  for  which  a 
receipt  is  demanded;  and  the  several  regis- 
ters shall,  on  the  examination  before  them, 
exhibit  to  the  said  bankrupt,  the  inventory 
filed  by  the  assignee,  and  require  him  to  " 
answer  whether  said  inventory  is  correct, 
and  if  incorrect,  in  what  particular. 

And  the  several  assignees  are  hereby  re- 
quired to  file  with  the  register  to  whom  the 
case  has  been  or  may  hereafter  be  referred, 
an  inventory  of  the  estate  of  the  bankrupt  in 
all  cases  now  pending,  or  which  may  here- 
after be  filed. 

19.  In  aU  cases  now  pending  and  such  as 
may  hereafter  be  brought,  if  a  continuance 
becomes  necessary  and  is  granted  on  ac- 
count of  the  neglect  of  any  officer  in  dis- 
charging his  duty,  the  cost  incurred  on  ac- 
count of  each  continuance  will  be  charged 
against  the  delinquent  and  the  amount  there- 
of deducted  from  his  fee  bill  when  it  is 
finally  passed  upon. 

In  all  cases  in  which  a  continuance  is 
granted  without  a  good  and  sufficient  cause 
appearing  in  the  minutes  of  the  register,  the 
cost  will  be  deducted  from  register's  fees. 

20.  Henceforth,  until  otherwise  ordered, 
each  case  in  bankruptcy  wiU  be  referred  to  a 
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register  by  the  special  order  of  the  court, 
the  rule  heretofore  governing,  of  referring 
cases  in  accordance  with  the  territorial  sub- 
divisions of  the  district  being  hereby  sus- 
pended. And  so  much  of  rule  seven  of  this 
court  as  authorizes  the  clerk,  without  fur- 
ther action  by  the  court,  to  enter  the  ap- 
pointment, by  a  register,  of  an  assignee  as 
"approved,"  is  suspended,  and  hereafter  the 
appointment  of  assignee  in  each  case,  will 
be  submitted  to  the  judge,  and  no  further 
action  will  be  taken  therein,  until  such  ap- 
pointment has  been  by  him  approved. 


NEW  YOIlK.-]Srortliern 
District. 

Rule  1.  The  act  of  congress,  entitled, 
"  An  act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States," 
approved  March  2d,  1867,  the  general  or- 
ders in  bankruptcy  adopted  by  the  justices 
of  the  supreme  court,  and  the  following 
rules,  shall,  until  otherwise  ordered,  be 
rules  of  practice  in  bankruptcy  in  this 
court,  in  respect  to  all  matters  and  proceed- 
ings therein  provided  for. 

In  cases  not  provided  for,  either  by  said 
bankrupt  act,  general  orders  or  rules,  the 
practice  of  this  court  shall  be  subject  to 
the  special  order  of  the  district  court  or 
judge,  and  will  be  made  to  conform,  as 
near  as  may  be,  to  the  practice  of  the  dis- 
trict court  in  other  cases  of  similar  char- 
acter, or  to  the  practice  established  by  the 
rules  in  bankruptcy  adopted  in  the  south- 
ern district  of  New  York. 

Whenever  any  special  order  hereafter 
made  by  the  district  court,  in  any  particu- 
lar case,  shaU  conflict  with  these  rules,  the 
direction  of  such  special  order  shall  be  fol- 
lowed in  such  case. 

2.  Except  during  the  absence  or  inability 
of  the  district  judge,  the  district  court 
will  be  open  for  the  transaction  of  business 
as  a  court  of  bankruptcy,  at  the  United 
States  court  room  in  the  city  of  Buffalo, 
on  every  Tuesday  and  Friday,  from  10 
o'clock  A.  M.,  until  1  o'clock  p.  m.,  unless 
the  business  before  it  shall  sooner  be  dis- 
posed of.  Except  at  the  stated  sessions  of 
the  court,  no  case  or  matter  in  bankrupt- 
cy will,  under  ordinary  circumstances,  be 
taken  up  on  Mondays,  Wednesdays,  Thurs- 


days or  Saturdays,  or  on  other  days  after 
the  hour  last  named,  or  after  the  judge 
shall  have  disposed  of  all  the  business  be- 
fore him  and  left  the  court  room  for  the 
day.  At  such  stated  sessions,  all  other 
business  will  have  preference,  except  dur- 
ing the  first  half  hour  after  the  opening 
of  the  court  in  the  morning  of  each  day, 
and  except,  also,  that  trials  by  jury  in 
bankruptcy  cases,  may  be  moved  in  their 
order  with  other  trials  by  jury  in  civil 
cases. 

3.  All  papers  used  in  court  or  filed  in 
proceedings  in  bankruptcy,  whether  pre- 
pared by  parties  to  the  proceedings  or  their 
attorneys,  or  by  any  register  in  bankrupt- 
cy, or  other  officer  of  the  court,  or  by  any 
assignee  in  bankruptcy,  shall  be  written  in 
a  fair  and  legible  hand,  or  else  properly 
printed,  upon  paper  substantially  the  size 
and  width  of  that  called  legal  cap  or  fools- 
cap, and  folded  in  the  form  and  size  in 
which  law  papers  written  on  foolscap  pa- 
per are  usually  folded. 

Every  such  paper  containing  more  than 
three  folios,  shall  have  the  folios  therein 
duly  marked  and  numbered;  and  the  folios 
of  all  copies  thereof  shall  be  marked  and 
numbered  in  the  same  manner,  so  as  to  ad- 
mit of  easy  reference. 

Papers  not  requiring  fuU  sheets  of  fools- 
cap, may  be  written  or  printed  on  half  or 
quarter  sheets  ;  and  notices  not  requiring 
to  be  filed  may  be  on  smaller  portions 
thereof. 

AU  papers  to  be  filed  shall  be  prepared 
with  a  white  margin  of  at  least  one  inch 
wide  along  the  head  of  each  and  every 
half  or  quarter  sheet  thereof,  in  order  that 
they  may  be  properly  and  securely  fast- 
ened together  at  such  head,  to  constitute 
the  final  record  in  the  case,  and  also  with 
a  white  margin  at  least  one  inch  wide  on 
the  left  hand  side  thereof. 

No  paper  not  prepared  in  compliance 
with  this  rule,  and  also  in  compliance  with 
the  general  orders  in  bankruptcy,  shall  be 
filed  by  the  clerk  without  the  special  order 
of  the  court  or  judge;  and  no  attorney  not 
admitted  in  the  district  court  shall  be 
allowed  to  practice  therein  in  cases  of  bank- 
ruptcy. 

4.  Every  register  in  bankruptcy,  or  other 
officer  of  the  court  before  administering 
the  proper  oaths  in  verification  of  any  peti- 
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tion,  schedule,  inventory,  deposition,  affi- 
davit or  other  paper,  shall  see  that  the  dif- 
ferent sheets  or  pieces  of  paper  of  which  it 
is  composed,  and  those  to  which  it  refers 
as  annexed,  are  properly  fastened  together 
in  such  manner  as  to  give  reasonable  se- 
curity against  the  separation,  loss  or  change 
of  any  part  thereof. 

Before  any  petition  under  the  11th  sec- 
tion of  the  bankrupt  act  shall  be  presented 
to  the  court  or  judge,  or  be  filed  with  the 
clerk,  the  petitioner  shall  obtain  from  a 
register  in  bankruptcy  a  certificate  sub- 
stantially in  the  form  following,  to  wit : 

"  I  do  hereby  certify  that  I  have  care- 
fully examined  the  annexed  or  within  peti- 
tion, and  the  schedule  and  inventory  there- 
to annexed,  and  also  the  verification  there- 
of, and  that  the  same  are  proper  in  form, 
and  sufficient  in  substance  to  authorize  an 
adjudication  in  bankruptcy,  and  the  issuing 
of  a  warrant  under  the  11th  section  of  the 
bankrupt  act. 

"  Given  at        this        day  of        186  . 
"A.  B. 
"Hegister  in  Bankritptcy." 

Which  certificate  shall  be  endorsed  on  or 
annexed  to  such  petition  by  the  register. 
Before  making  such  certificate,  the  register 
will  carefully  examine  every  part  of  the 
petition,  schedule  and  inventory,  to  ascer- 
tain whether  the  petitioner  has  fully  com- 
pUed  with  every  requirement  of  the  bank- 
rupt act,  and  of  the  general  orders  and 
rules  of  court  applicable  thereto;  and  par- 
ticularly that  they  are  substantially  in  the 
form  prescribed  by  such  general  orders; 
that  all  the  blanks  of  both  such  schedule 
and  inventory  are  properly  filled,  and  filled 
by  using  the  word  "  none  "  where  that  is 
proper;  that  both  the  real  and  personal 
property  of  the  petitioner,  and  the  place 
where  each  part  of  the  same  is  situated,  are 
set  forth  in  detail  and  sufficiently  described, 
and  that  the  incumbrances  thereon  are 
stated ;  or  that  it  is  stated  that  there  is  no 
incumbrance  thereon.  He  will  also  ascer- 
tain that  the  petitioner  has  fully  set  forth 
in  his  schedule,  in  respect  to  every  debt 
stated  therein,  all  the  particulars  required 
by  the  11th  section  of  the  bankrupt  act. 

And  the  registers  are  specially  enjoined  to 
refuse  such  certificate,  and  to  decline  mak- 
ing any  order  of  adjudication  in  bankruptcy 
upon  any  petition,  until  every  requisite  of 


the  bankrupt  act  and  of  the  general  orders 
are  fully  and  strictly  complied  with. 

6.  Before  any  petition  under  the  39  th 
section  of  the  bankrupt  act  shall  be  presen- 
ted to  the  court  or  judge,  the  petitioner 
shall  procure  the  certificate  of  a  register  in 
bankruptcy,  to  be  endorsed  on  or  annexed  to 
such  petition,  substantially  in  the  following 
form,  viz : 

"  I  certify  that  I  have  carefully  examined 
the  annexed  or  within  petition,  and  the  veri- 
fication thereof  and  also  the  proof  of  the 
debts,  and  of  the  act  of  bankruptcy,  an- 
nexed, and  that  the  same  are  in  proper  form, 
and  sufficient  in  substance  to  authorize  an 
adjudication  in  bankruptcy,  and  the  issuing 
of  a  warrant  under  the  39th  section  of  the 
bankrupt  act. 

"  Given  at         this        day  of        18     ." 

7.  All  petitions  filed  under  the  11th  or 
39th  sections  of  the  bankrupt  act  shall  be 
numbered  consecutively,  and  the  clerk  shall 
enter  the  case  under  its  proper  title  in  his 
docket,  giving  to  such  case  a  full  page  there- 
of. He  shall  place  its  number  at  the  head 
of  the  outside  filing  of  said  petition,  which 
number  shall  thereafter  be  the  designating 
number  of  such  case  until  finally  disposed 
of.  Every  other  paper,  proceeding  or  no- 
tice, in  such  case  or  matter,  shall  be  marked 
by  the  clerk  register,  messenger,  or  other 
officer  or  party  preparing  it,  with  such  de- 
signating number  at  the  head  of  the  outside 
filing,  or,  if  there  be  no  outside  filing,  on  or 
near  the  upper  left  hand  comer. 

8.  In  case  of  the  absence  of  the  district 
judge  from  the  city  of  Bufialo,  or  whenever 
he  shall  be  unable  to  attend  to  business  by 
reason  of  sickness  or  other  cause,  petitions 
in  cases  of  voluntary  bankruptcy  may  be 
filed  with  the  clerk,  and  the  usual  order  for 
reference  thereof  to  a  register  designated  in 
the  order,  may  be  entered  upon  the  direction 
of  Joseph  L.  Fairchild,  Esq  ,  one  of  the  reg- 
isters in  bankruptcy,  who  is  hereby  designa- 
ted and  authorized  to  sit  in  chambers  at 
Buffalo  for  that  purpose.  And  in  case  of  the 
like  absence  of  the  judge  at  the  time  appoint- 
ed for  showing  cause,  or  for  any  hearing  or 
proceeding  in  any  matter  of  bankruptcy,  or 
if  any  such  matter,  for  want  of  time  or  other 
cause,  shall  not  be  acted  on  at  the  time  ap- 
pointed therefor,  the  same  shall  be  contin- 
ued, without  special  order  for  that  purpose, 
to  the  next  sitting  of  the  court  thereafter,  at 
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■which  time  the  like  proceedings  may  be  had 
thereon  as  if  the  day  of  such  subsequent  sit- 
ting had  been  originally  appointed  for  such 
proceedings. 

9.  The  clerk  shall  prepare  and  number 
envelopes  of  uniform  size,  as  nearly  as  prac- 
ticable, in  which  to  keep  separately  the  par 
pers  filed  in  each  case,  while  the  same  is  in 
progress.  The  designating  number  and  the 
title  of  the  case  shall  be  endorsed  upon  the 
envelope. 

10.  A  copy  of  every  other  order  of  the 
court  made  at  the  time  of  making  an  order 
referring  the  petition  of  a  debtor  to  a  regis- 
ter in  bankruptcy,  and  which  contains  any 
directions  in  regard  to  the  contents  of  the 
warrant  to  be  issued  thereon,  publication  or 
service  of  notice,  or  in  regard  to  the  ac- 
tion of  the  register  on  such  petition,  shall  be 
attached  by  the  clerk  to  the  certified  copy 
of  such  order  of  reference  furnished  to  the 
register. 

11.  In  cases  of  voluntary  bankruptcy,  the 
register  to  whom  the  debtor's  petition,  un- 
der the  11th  section  of  the  bankrupt  act 
shall  be  referred,  shall  proceed  to  consider 
such  petition  at  the  time  and  place  fixed  in 
the  order  of  reference  for  his  first  action 
thereon,  and  shall  then  act  on  such  petition 
and  shall  make  the  order  of  adjudication  of 
bankruptcy,  or  other  proper  order  thereon, 
on  the  same  day,  or  on  some  day  to  wliich 
the  hearing  on  such  petition  may  then  be 
adjourned.  On  such  hearing  any  creditor 
of  the  petitioner  who  has  proved  his  debt,  or 
who  shall  prove  the  same  on  such  hearing, 
may  oppose  the  prayer  of  said  petition  for 
adjudication  of  bankruptcy,  by  filing  -with 
the  register  an  answer  or  objections  thereto 
as  hereinafter  provided. 

12.  The  warrant  issued  to  the  marshal,  as 
messenger,  under  the  11th  section  of  the 
bankrupt  act,  shall  designate  the  creditors 
(if  any)  on  whom  personal  service  is  to  be 
made;  and  notice  shall  be  served  bj''  mail 
upon  all  creditors  not  so  designated.  No 
creditor  shall  be  designated  as  one  on  whom 
personal  service  is  to  be  made,  except  for 
special  reasons  of  an  imperative  or  very  im- 
portant character. 

13.  The  11th  section  of  the  bankrupt  act 
expressly  requiring  that  the  warrant  to  be 
issued  under  that  section,  shall  be  issued 
and  signed  by  the  judge  or  register  author- 
ized to  grant  the  same,  there  will  be  added 


to  the  form  of  said  warrant  as  prescribed  by 
the  general  orders  in  bankruptcy,  immedi- 
ately under  the  signature  and  ofiicial  desig- 
nation of  the  clerk  of  the  district  court  and 
as  a  part  of  such  warrant,  when  granted  and 
issued  by  a  register,  the  following  words,  or 
the  substance  thereof :  "  Given  under  the 
hand  and  seal  of  the  undersigned,  a  register 
in  bankruptcy  for  the  said  judicial  district, 
by  whom  this  warrant  is  granted,  signed 
and  issued,  in  pursuance  of  the  11th  section 
of  the  act  of  congress  above  referred  to,  on 
the  day  last  above  mentioned."  Whenever 
such  warrant  shall  be  issued  by  the  judge 
of  the  district  court,  the  same  addition  shall 
be  made,  except  that  the  words  "  district 
judge  of  the  United  States,"  shall  be  sub- 
stituted for  the  words  "a  register  in  bank 
ruptcy." 

14.  When  the  proceeding  is  instituted  by 
or  on  behalf  of  the  bankrupt,  a  duplicate  copy 
of  his  petition,  schedule  and  inventory,  as 
required  by  the  11th  section  of  the  bank- 
rupt act,  shall  be  left  with  the  register  to 
whom  his  petition  is  -referred,  at  or  before 
the  time  fixed  in  the  order  of  reference  for 
the  first  attendance  of  the  petitioner  before 
such  register. 

Such  copy  shall  be  certified  by  the  clerk 
or  register  in  bankruptcy  to  be  a  true  copy, 
or  shall  be  verified  as  such  by  the  affidavit 
of  the  petitioner  or  of  his  attorney  duly 
sworn  or  affirmed  to  before  a.  register  in 
bankruptcy,  a  commissioner  appointed  by 
the  circuit  court,  or  a  notary  public.  Ei 
either  case  the  petitioner  must,  at  his  peril, 
ascertain  that  such  copy  is  strictly  correct, 

15.  A  party  appearing  to  show  cause 
against  or  oppose  the  prayer  of  a  petition 
under  the  11th  or  39th  sections  of  the  bank- 
rupt act,  shall  file  a  brief  statement  in  wri- 
ting, of  the  grounds  of  his  opposition  or  ob- 
jections thereto,  if  such  objections  relate 
solely  to  questions  of  law  or  practice  in  re- 
spect to  the  regularity  or  sufficiency  of  the 
petition.  If  his  opposition  to  such  petition 
is  founded  upon  a  denial  of  any  statement  of 
fact  contained  in  such  petition,  or  upon  the 
alleged  existence  of  other  facts  not  stated 
therein,  he  shall,  by  an  answer  to  such  peti- 
tion, set  forth  in  writing,  in  distinct  and 
separate  articles,  and  according  to  his  best 
knowledge,  information  and  belief,  his  de- 
nial of  each  material  allegation  so  denied  by 
him,  and  each  allegation  of  new  matter,  so 
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that  distinct  and  separate  issues  may  be 
readily  framed  thereon;  and  he  shall  annex 
thereto  his  affidavit  that  he  has  read  said  an- 
swer so  signed  by  him,  or  heard  the  same 
read,  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  that  to  those  mat- 
ters ho  believes  it  to  be  true. 

16.  The  court,  at  its  own  instance,  or  on 
motion  of  either  party  will  refer  to  a  regis- 
ter, commissioner,  or  referee,  designated  or 
appointed  for  the  purpose,  for  examination 
and  report,  such  matters  arising  in  proceed- 
ings in  bankruptcy,  as  under  the  provisions 
of  the  bankrupt  act,  may  properly  be  so 
referred. 

17.  Exceptions  may  be  filed  to  Ihe  report 
of  a  register,  referee  or  commissioner,  upon 
any  matter  referred  to  him,  within  eight 
days  after  the  filing  of  such  report ;  and  ex- 
ceptions to  the  admission  or  rejection  of  evi- 
dence maybe  filed  within  four  days  after  the 
return  of  proofs  is  filed,  and  either  party  may 
then  apply  for  an  order  fixing  a  time  for  the 
hearing  upon  such  exceptions . 

18.  When  a  trial  by  jury  is  to  be  had,  no 
formal  pleadings  shall  be  necessary  to  pre- 
sent the  issue,  but  the  order  for  such  trial 
shall  contain  the  issues  made  by  the  petition, 
answer,  and  other  papers  presenting  the  is- 
sues to  be  tried. 

19.  Causes  cannot  be  noticed  for  proof, 
nor  witnesses  be  called  and  sworn,  in  open 
court,  (except  in  trials  before  a  jury)  with- 
out the  previous  special  allowance  of  the 
court,  on  adequate  cause  shown. 

20.  When  proofs  ar6  to  be  made  out  of 
court,  and  the  case  is  ready  therefore,  either 
pai'ty  may  apply  for  an  order  to  take  the 
same ;  and  the  name  and  residence  of  the 
register,  or  other  officer  or  person  before 
whom  such  proofs  are  to  be  taken,  shall  be 
stated  in  the  order. 

21.  A  copy  of  the  order  shall  be  delivered 
to  the  person  before  whom  the  testimony  is 
to  be  taken  by  the  party  for  whom  it  is  en- 
tered, and  all  parties  interested  shall  there- 
after for  themselves  ascertain  and  take  no- 
tice of  the  time  and  place  of  taking  the  same, 
which  time  and  place  shall  be  fixed  by  the 
person  before  whom  it  is  to  be  taken,  in  such 
manner  that  such  parties  may  have  a  rea- 
sonable time  "to  prepare  therefor. 

22.  All  returns  and  reports  from  registers 


in  bankruptcy  or  other  officers  of  the  court, 
or  referees,  shall  be  directed  to  the  clerk  of 
the  court  at  Buffiilo,  N.  Y.,  and  .shall  be  sent 
free  of  postage  or  other  charges ;  and  in  case 
of  unreasonable  delay  on  the  part  of  the  reg- 
ter  or  other  officer  or  referee  in  making  a 
return  or  report  in  any  case,  an  order  will 
be  granted  requiring  him  to  make  such  re- 
turn or  report,  or  to  show  cause  on  a  day 
specified  «vhy  he  has  not  done  so. 

23.  Letters  to  the  register,  clerk  or  mar- 
shal requiring  an  answer,  should  be  accom- 
panied by  envelopes,  properly  addressed,  and 
with  the  proper  postage  stamps  affixed,  in 
which  to  enclose  the  reply  and  whatever  else 
may  be  required,  and  no  register  or  officer 
of  the  court  will  be  required  to  answer  any 
such  letter  unless  this  be  done,  and  his  fees 
in  addition  are  enclosed.  Whenever  any  re- 
ceipt is  desired  for  any  such  officer,  it  must 
be  prepared  and  presented  by  the  party  de- 
siring it  and  with  the  proper  revenue  stamp 
thereon. 

24.  In  every  certificate  made  by  a  register 
stating  any  case,  point,  or  matter  for  the 
opinion  of  the  district  judge  under  the  4th 
or  6th  section  of  the  bankrupt  act,  accord- 
ing to  Form  -50,  established  by  the  general 
orders  in  bankruptcy,  the  facts  agreed  upon 
by  the  parties  to  the  controversy  shall  be 
clearly  and  fully  stated  with  reasonable  cer- 
tainty of  time  and  place  ;  and  this  shall  be 
followed  by  a  brief  statement  of  the  claim 
made,  or  position  assumed,  by  each  of  the 
parties  to  the  controversy.  The  register 
shall  then  add  thereto  such  proposed  order, 
adjudication  or  decision,  as  in  his  j  udgment 
ought  to  be  made,  and  which  shall  be  in  such 
form  that  the  district  judge  may  signify  his 
approval  thereof  by  his  signature.  The  reg- 
ister shall  then  afford  to  each  of  the  oppos- 
ing parties  or  their  attorneys  a  reasonable 
opportunity  to  consent,  in  writing,  to  the 
register's  decision  thereon.  The  court  will, 
on  the  approval  and  confirmation  of  such  de- 
cision of  the  register,  make  such  order  for 
costs,  against  any  party  declining  to  assent 
thereto,  as  may  be  deemed  proper.  In  case 
all  parties  to  such  controversy  shall  assent 
to  such  adjudication  or  decision  of  the  reg- 
ister, he  shall  file  the  same- and  proceed  with 
the  case  upon  the  basis  thereof,  as  though 
such  controversy  had  not  arisen. 

25.  It  shall  be  the  duty  of  the  assignee, 
as  soon  as  practicable  after  his  appointment 
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shall  be  complete,  to  take  into  his  posses- 
sion all  the  estate,  real  and  personal,  of 
every  name  and  nature,  of  the  bankrupt, 
with  the  exceptions  mentioned  in  the  bank- 
rupt act  ;  and  also  all  the  deeds  and  books 
of  account,  papers  and  writings  of  the  bank- 
rupt pertaining  thereto;  and  for  this  pur- 
pose the  assignee  shall  make  diligent  inquiry 
into  the  affairs  and  transactions  of  the 
bankrupt. 

Every  assignee  shall,  under  section  27  of 
the  bankrupt  act,  produce  and  file  with  his 
account,  proper  vouchers  for  all  payments 
made  by  him,  except  payments  of  one  dol- 
lar or  less,  and  except  items  in  regard  to 
which  the  court  shall  for  reasonable  cause, 
and  by  special  order  dispense  with  vouchers. 
The  items  so  excepted  may  be  allowed  to  u, 
reasonable  extent,  upon  the  positive  oath  of 
assignee,  that  the  amounts  charged  therein 
were  actually  and  necessarily  paid. 

In  cases  of  voluntary  bankruptcy  when 
the  assignee  or  any  creditor  shall,  after  the 
adjudication  of  bankruptcy,  have  good  reason 
to  suspect  that  the  bankrupt  has  property 
or  any  right  of  property  which  he  has  not 
set  forth  in  his  inventory,  or  that  he  has 
made  any  fraudulent  or  void  disposition  of 
his  property,  or  any  part  thereof,  or  that 
he  has  not  given  and  has  not  used  due  dili- 
gence to  ascertain  and  give  the  full  names 
and  the  residences  of  his  creditors,  or  the 
amount  of  his  debts,  as  required  by  the 
bankrupt  act ;  or  that  he  has  not  given  a 
full  and  accurate  inventory  of  his  estate, 
real  and  personal,  describing  the  same  and 
where  it  is  situated  as  required  by  the  said 
act ;  or  that  he  has  done,  suffered  or  omit- 
ted any  other  act  or  thing  which  may  bar 
his  right  to  a  discharge,  such  assignee  or 
creditor,  upon  application  to  the  court,  or 
the  register  acting  in  the  case,  stating 
briefly  and  under  oath  the  grounds  of  his 
suspicion,  may,  on  due  cause  shown  by  affi- 
davit, apply  for  an  order  for  the  examina- 
tion of  the  bankrupt  on  oath  or  afflriaation. 
And  if,  upon  due  service  on  the  bankrupt 
of  a  copy  of  any  such  order  and  notice  of 
the  time  and  place  appointed  for  such  ex- 
amination, the  bankrupt  shall  fail  to  appear 
and  fully  to  submit  himself  to  such  exami- 
nation, and  to  subscribe  his  disposition,  ap- 
plication may  forthwith  be  made  to  the 
court,  upon  an  affidavit  stating  the  facts  of 
the  case,  for  compulsory    process  against 


such  bankrupt.  On  any  such  examination 
the  bankrupt  may  be  examined  upon  oath 
in  respect  to  all  the  matters  above  men- 
tioned, and  also  in  respect  to  all  due  to  him 
or  to  any  person  for  his  use ;  all  rights  of 
property,  chosen  in  action,  rights  in  equity, 
interests  in  patents,  patent  rights  or  copy 
rights ;  and  all  rights  in  action  for  any 
property  or  estate,  real  or  personal,  or  the 
unlawful  taking,  detention,  or  injury  thereof, 
or  arising  upon  contract. 

27.  In  cases  of  involuntary  bankruptcy, 
it  shall  be  the  duty  of  the  assignee,  as  soon 
as  practicable  after  he  shall  be  appointed 
and  qualified,  to  apply  to  the  bankrupt  for 
a  full  and  true  account  of  all  his  property 
and  rights  of  property,  and  of  all  the  deeds 
and  books  of  account,  papers  and  writings 
of  the  bankrupt  pertaining  thereto,  as  re- 
quired by  the  bankrupt  act;  and  if  the 
bankrupt  shall  refuse  to  give  such  account, 
or  if  the  assignee  or  any  creditor  of  the 
bankrupt  shall  have  good  reason  to  suspect 
that  he  has  practiced  any  concealment  in 
giving  such  account,  such  assignee  or  cred- 
itor may,  on  application  to  the  court,  and 
due  cause  shown  by  affidavit,  have  an  order 
for  the  examination  of  such  bankrupt,  and, 
if  necessary,  for  compulsory  process  against 
him,  as  provided  in  the  last   preceding  rule. 

28.  Every  bankrupt  shall  at  all  times  be 
bound  to  attend  the  assignee  upon  the  re- 
quirement of  the  register  acting  in  his  case, 
and  on  reasonable  notice  in  writing  for  that 
purpose,  to  be  served  personally  or  left  at 
his  usual  place  of  abode,  in  order  to  assist 
in  making  out  the  accounts  of  the  said 
bankrupt's  estate  and  effects,  and  to  attend 
any  court  to  be  examined  in  any  suit  or  pro- 
ceeding respecting  the  same,  for  which  he 
shall  be  entitled  to  receive  from  tne  assignee 
a  reasonable  compensation  out  of  the  estate. 

29.  If,  in  any  case,  the  assignee  or  any 
creditor  of  the  bankrupt  shall  have  good 
reason  to  believe  that  any  of  the  property, 
interests,  rights,  credits,  or  equities  of  the 
bankrupt,  or  any  assurance  or  evidence 
thereof,  and  of  which  he  has  not  given  a 
satisfactory  account,  is  in  the  possession, 
under  the  control,  or  within  the  knowledge 
of  any  other  person,  or  that  any  other  per- 
son is  indebted  to  said  bankrupt  in  a  sum 
not  stated,  or  larger  than  that  stated  in  the 
inventory  of  the  bankrupt,  such  assignee  or 
creditor,  upon  application  to  the  court,  and 
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due  cause  shown  by  affidavit,  may  have  an 
order  for  the  examination  of  any  such  per- 
son, and,  if  necessary,  for  compulsory  pro- 
cess against  him,  as  provided  in  the  preced- 
ing rules. 

When  an  order  for  the  examination  of 
any  bankrupt  or  other  person  shall  be  made, 
any  creditor,  or  the  bankrupt  himself,  at 
the  time  and  place  appointed  for  such  ex- 
amination, or  at  any  other  time  to  which 
such  examination  may  be  continued  or  ad- 
journed, may,  at  his  own  expense,  produce 
witnesses  touching  the  subject  matter  of 
such  examination,  and  shall  be  entitled  to 
the  ordinary  process  of  subpoena,  to  be  is- 
sued by  the  clerk  or  register,  requiring  the 
attendance  of  such  witnesses,  which  sub- 
poena the  witnesses  sliall  be  bound  to  obey, 
provided  their  legal  fees  are  paid  or  ten- 
dered on  the  service  of  such  subpoena. 

30.  All  motions  and  applications  of  which 
notices  shall  be  required,  shall,  unless  other- 
wise provided  for  by  law,  the  general  or- 
ders, or  these  rules,  or  by  special  order,  be 
noticed  for  some  Tuesday  or  Friday,  at  10 
o'clock,  A.  M.,  and  the  notice  shall  be  ac- 
companied by  a  copy  of  the  affidavits  or 
other  papers  on  which  the  motion  or  ,appli- 
cation  is  to  be  made,  except  in  cases  where 
a  reference  to  such  papers  and  a  statement 
that  the  same  will  be  used  on  making  a  spe- 
cial motion,  is  sufficient  under  the  general 
practice  of  the  court.  All  rules,  notices  and 
orders,  when  not  otherwise  provided  for, 
shall  be  rules,  orders  or  notices  of  eight  days 
when  served  personally,  and  one-half  that 
time  in  addition  when  served  by  mail. 

When  the  object  is  to  bring  a  party  into 
contempt  for  disobeying  any  process,  or  any 
rule  or  order  of  the  court  or  of  a  register, 
the  service  shall  be  personal,  unless  other- 
wise ordered  by  the  court. 

31.  Affidavits  of  the  publication  of  notices 
in  a  newspaper,  shall  show  that  the  same  -were 
published  in  the  regular  edition  and  issue  of 
such  newspaper,  and  shall  state  the  day  or 
days  on  which  the  same  were  published. 
Such  affidavits  must  be  sworn  or  affirmed 
before  a  register  in  bankruptcy,  the  clerk  of 
the  court,  a  commissioner  appointed  by  the 
circuit  court  of  the  United  States,  or  a  no- 
tary public,  and  shall  be  substantially  in  the 
following  form  : 


y  ss. 


NoKTHBKN  District  of  New  Yobk, 
County  of 

A.B.  of  m  said  county,  being 

duly  sworn,  doth  depose  and  say  that  he  is 
(the  printer,  the  publisher,  or  foreman  in  the 
office,  as  the  case  may  be),  of  the 
a  public  newspaper  published  in  said  county, 
and  that  the  notice  of  which  the  annexed  is  a 
printed  copy  cut  from  said  newspaper,  was 
printed  and  published  in  the  regular  edition 
and  issue  of  said  newspaper  on  the  following 
days,  viz :  On  the  and  days 

of  186  :   (or  on  the  and 

days  of  and  on  the 

days  of  186  .) 

Subscribed  and  sworn  before  me,  this 
day  of  186  . 

32.  The  notice  of  the  appointment  of  the 
assignee  of  a  bankrupt,  required  to  be  given 
by  him  under  the  provisions  of  the  14th  sec- 
tion of  the  bankrupt  act,  shall  be  published 
once  a  week  for  three  successive  weeks,  in 
each  of  the  newspapers  in  which  the  notice 
of  the  first  meeting  of  the  creditors  of  such 
bankrupt  was  directed  to  be  published.  And 
notices  to  creditors  to  appear  and  show 
cause  why  a  discharge  should  not  be  granted 
to  a  bankrupt,  shall  be  published  twice  a 
week  for  three  successive  weeks,  in  the  same 
newspapers,  unless  the  district  court  shall 
otherwise  direct. 

Notices  to  creditors  of  dividends,  notice 
that  an  assignee  will  apply  for  a  settlement 
of  his  accounts  and  for  a  discharge  from  all 
his  liability  as  assignee,  and  notices  of  meet- 
ings, required  by  the  17th,  27th  and  28th 
sections  of  the  bankrupt  act,  and  notices  of 
sale  by  an  assignee,  required  to  be  given 
under  the  21st  general  order,  shall  be  pub- 
lished twice  in  the  same  newspaper ;  the 
last  publication  of  such  notices  of  sale  to  be 
made  at  least  the  number  of  days  before  the 
sale  required  by  such  general  order. 

33.  All  notices  served  or  sent  by  mail  by 
the  marshal  or  messenger,  the  clerk,  or  an 
assignee  in  bankruptcy,  shall,  when  practi- 
cable, be  so  prepared,  directed  and  folded, 
that  the  direction,  postage  stamp  and  post- 
mark shall  be  upon  the  notice  itself,  and  not 
on  an  envelope  or  other  piece  of  paper. 
Whenever  any  notice  sent  by  mail  by  the 
marshal,  or  a  messenger,  in  pursuance  of  a 
warrant  issued  under  section  11  or  section 
42  of  the  bankrupt  act,  shall  be  returned  to 
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him  by  reason  of  its-non-delivery,  he  shall 
preserve  the  same  in  his  office  in  separate 
bundles,  so  arranged  that  they  may  be  re- 
ferred to  bj'  parties  interested  in  their  ex- 
amination. Whenever  any  notice  sent  by 
the  clerk,  by  mail,  under  any  of  the  provi- 
sions of  said  act,  or  the  general  orders  in 
bankruptcy,  shall  be  so  returned,  the  same 
shall  be  filed  by  the  clerk  with  the  papers  in 
the  cause. 

34.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  bankrupt  act,  shall  be  made 
and  certified  by  the  register  to  whom  the 
original  petition  in  the  case  was  referred,  un- 
less another  register  shall  have  been  spe- 
cially designated  for  that  duty  by  the  district 
court.  The  register  shall  place  thereon  all 
debts  which  have  been  duly  proved  and 
w!»ich  have  not  been  disallowed  by  the 
court,  unless  it  shall  be  otherwise  specially 
ordered  by  the  district  court. 

35.  Applications,  under  section  34:  of  the 
bankrupt  act,  to  set  aside  and  annul  the  dis- 
charge granted  to  any  bankrupt,  shall  clearly 
set  forth  in  separate  and  distinct  articles,  and 
with  reasonable  certainty  of  time  and  place 
according  to  the  best  knowledge,  informa- 
tion and  belief  of  the  applicant,  all  the  ma- 
terial facts  and  allegations  on  which  the  ap- 
plication is  based. 

The  bankrupt  shall  admit  or  deny,  or 
otherwise  answer  the  several  allegations  of 
such  application,  in  distinct  articles,  in  hke 
manner;  and  such  application  and  answer 
shall  severally  be  verified  by  affidavit  sub- 
stantially in  the  form  prescribed  by  rule  15. 

36.  The  fifty  dollars  required  to  be  de- 
posited as  security  for  registers'  fees,  shall, 
until  otherwise  ordered,  be  deposited  with 
the  clerk  according  to  general  order  No.  30. 

The  provisional  disposition  and  ultimate 
disbursement  of  the  same  will  be  legulated 
by  rules  hereafter  to  be  promulgated,  or  by 
special  order. 

37.  In  pursuance  of  the  28th  general  or- 
der in  bankruptcy,  the  following  national 
banks  are  hereby  designated  as  those  in 
which  all  moneys  received  by  assignees  in 
bankruptcy,  or  paid  into  court  in  the  course 
of  any  proceedings  in  bankruptcy  shall  be 
deposited,  viz : 

1.  The  Albany  City  National  Bank  at  Al- 
bany ;  in  all  cases  in  which  the  bankrupt  at 
the  time  of  the  filing  of  the  first  petition 
therein  resided  in  either  of  the  counties  of 


Albany,  Rensselaer,  "Washington,  Warren, 
Essex,  Clinton,  St.  Lawrence,  Franklin,  Ful- 
ton, Hamilton,  Montgomery,  Saratoga, 
Schenectady,  Schoharie,  Delaware,  Otsego 
and  Chenango. 

2.  The  First  National  Bank  of  Utica,  at 
Utica ;  in  all  cases  in  which  the  bankrupt  at 
the  time  of  the  filing  of  the  first  petition 
therein  resided  in  eitlier  of  the  counties  of 
Oneida,  Jefferson,  Madison,  Lewis  and  Her- 
kimer. 

3.  The  Syracuse  National  Bank,  at  Syra^ 
cuse  ;  in  all  cases  in  which  the  bankrupt  at 
the  time  of  the  filing  of  the  first  petition 
therein  resided  in  either  of  the.  counties  of 
Onondaga,  Oswego,  Cortland, Cayuga,  Wayne 
and  Seneca. 

4.  The  Flour  City  National  Bank,  at 
Rochester  ;  in  all  cases  in  which  the  bank- 
rupt at  the  time  of  the  filing  of  the  first  pe- 
tition therein  resided  in  either  of  the  coun- 
ties of  Monroe,  Orleans,  Ontario,  Livingston 
and  Yates. 

5.  The  Chemung  Canal  National  Bank  of 
Elraira,  at  Elmira ;  in  all  cases  in  which  the 
bankrupt  at  the  time  of  the  filing  of  the  first 
petition  therein  resided  in  either  of  the 
counties  of  Chemung,  Steuben,  Allegany, 
Tioga,  Tompkins,  Broome  and  Schuyler. 

6.  The  First  National  Bank  of  Buffalo,  at 
Buffalo  ;  in  all  cases  in  which  the  bankrupt 
at  the  time  of  the  filing  of  the  first  petition 
therein  resided  in  either  of  the  counties  of 
Erie,  Chautanqiia,  Niagara,  Cattaraugus, 
Genesee  and  Wyoming. 

Deposits  made  in  said  banks  by  any  as- 
signee in  bankruptcy  under  said  28th  gene- 
ral order,  shall  be  made  to  his  credit  as  such 
assignee  in  the  particular  case  in  which  such 
moneys  have  been  received  ;  and  a  separate 
account  shall  be  kept  in  each  case  according 
to  its  proper  designating  number  and  title. 
Checks  drawn  by  assignees  in  bankruptcy 
for  moneys  deposited  by  them  in  such  deposit 
banks,  shall  contain  the  number  and  title 
of  the  case  in  which  they  are  drawn ;  shall 
be  signed  by  the  assignee  as  such ;  and  shall 
state  "the  date,  the  sum  and  account  for 
which  it  is  drawn,''  and  shall  be  counter- 
signed by  the  register  in  bankruptcy  hav- 
ing charge  of  or  acting  as  such  in  the  case 
in 'which  said  checks  are  drawn.  When 
such  checks  are  drawn  for  the  payment  of 
dividends  declared,  they  shall  be  made  pay- 
able to  the  order  of  the  persons  entitled  to 
such  dividends,  unless  the  register  actingin 
the  case  shall,  by  reason  of  the  small  amount 
of  separate  dividends,  authorize  the  draw- 
ing of  a  check  payable  to  the  order  of  the 
assignee  for  the  aggregate  of  several  of  such 
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dividends,  or  shall  for  some  other  reason 
authorize  the  making  of  such  check  payable 
to  the  order  of  some  other  person,  or  to 
bearer. 

The  designation  of  banks  of  deposit  here- 
by made,  is  upon  the  condition  that  the  said 
First  National  Bank  of  Buffalo  and  the 
Flour  City  National  Bank  severally  agree 
to  allow  and  credit  to  the  assignee,  in  each 
account,  separately,  whenever  such  account 
is  about  to  be  closed,  interest  at  the  rate  of 
five  per  cent,  per  annum  on  the  daily  bal- 
ance of  such  account,  and  shall  file  with  the 
clerk  of  this  court,  whenever  required,  a 
satisfactory  bond,  executed  by  one  or  more 
persons,  as  a  further  security  for  the  safe 
keeping  and  proper  repayment  of  such  de- 
posit— such  bond  to  be  approved  by  the 
judge  of  this  court ;  and  that  each  of  the 
other  banks  designated  shall  credit  in  like 
manner  four  and  a  half  per  cent,  interest  on 
such  daily  balances,  and  file  a  similar  bond 
whenever  such  bond  shall  be  required. 

The  clerk  will  certify  a  copy  of  this  rule, 
and  transmit  the  same,  by  mail  or  other- 
wise, to  each  of  said  banks,  and  will  also 
certify  to  each  bank  the  name  of  the  regis- 
ter in  bankruptcy  appointed  for  the  dis- 
trict to  which  each  of  the  counties  named 
in  designating  such  bank  belongs ;  and 
whenever  the  register  of  any  other  district 
shall  be  designated  to  act  in  any  case 
where  the  bankrupt  at  the  time  of  the 
filing  of  the  first  petition  therein  resided  in 
either  of  the  said  counties,  the  clerk  will, 
on  the  application  of  the  assignee  appointed 
in  such  case,  certify  to  the  proper  deposit 
bank  the  name  of  the  register  authorized 
under  the  rule  to  countersign  checks  in 
such  case. 

38.  Is  amended  so  as  to  read  as  follows  : 

The  following  newspapers  are  hereby 
designated  as  those  in  which  notices  requir- 
ed to  be  published  in  cases  of  bankruptcy 
are  to  be  inserted,  except  in  cases  where, 
for  special  reasons,  other  directions  shall 
be  given  by  the  district  court,  viz  : 

When  the  alleged  bankrupt  resides  in  the 
county  of  Albany,  Albany  Evening  Journal, 
and  the  Albany  Argus  ;  Allegany,  Angelica 
Reporter,  and  the  Cuba  True  Patriot; 
Broome,  Binghamton  Daily  Republican, 
and  the  Binghamton  Democrat ;  Cayuga, 
Auburn  Daily  Advertiser,  and  the  North- 
ern Christian  Advocate ;  Cattaraugus,  Cat- 
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taraugus.  Republican,  and  the  Cattarau- 
gus Union  ;  Chautauqua,  Jamestown  Jour- 
nal, and  the  Mayville  Sentinel  j  Chenango, 
Telegraph  and  Chronicle,  and  the  Chenan- 
go Union ;  Chemung,  Elmira  Daily  Adver- 
tiser, and  the  Elmira  Daily  Gazette ;  Clin- 
ton, Plattsburgh  Sentinel,  and  the  Platts- 
burgh  Republican ;  Cortland,  Gazette  and 
Banner,  and  the  Cortland  County  Demo- 
crat ;    Delaware,    Delaware    Republican, 
and  the  Delaware  Gazette ;  Erie,  Buffalo 
Commercial  Advertiser,   and  the   Buffalo 
Daily  Courier  ;  Essex,  Essex  County  Re- 
publican,   and    the   Elizabethtown    Post; 
Franklin,     Malone    Palladium,    and    the 
Franklin   Gazette;  Fulton  and   Hamilton, 
Johnstown  Independent,    and  the   Fulton 
County  Democrat ;  Genesee,  Batavia  Ad- 
vocate, and  the  Spirit  of  the  Times  ;  Her- 
kimer, Journal  and  Courier,  and  the  Her- 
kimer County  Democrat ;  Jefferson,  North- 
ern New  York  Journal,  and  the  Watertown 
Re-Union ;   Lewis,  Journal   and  Republi- 
can, and    the    Lewis   County    Democrat ; 
Livingston,  Western  New  York  Advertiser, 
and  the  Union  and  the  Constitution ;  Mad- 
ison, Republican,  and  the  Oneida  Observer ; 
Monroe,  Rochester   Daily  Union  and  Ad- 
vertiser, and  the   Rochester  Daily   Demo- 
crat;   Montgomery,   Montgomery   County 
Republican,  and  the   Montgomery  Demo  ■ 
crat ;  Niagara,   Lockport  Union,  and  the 
Lockport  Journal ;  Ontario,  Ontario  Re- 
pository and  Messenger,  and  the  Geneva 
Courier  ;  Oneida,   Utica  Morning  Herald, 
and  the  Utica   Daily   Observer ;  OSwego, 
Commercial  Advertiser  &  Times,  and  the 
Oswego   Palladium ;  Onondaga,   Syracuse 
Daily  Standard,  and  the  Syracuse  Daily 
Courier  and  Union  ;  Otsego,  Otsego  Repub- 
lican, and  the  Freemen's  Journal ;  Orleans, 
Orleans  American,  and  the  Orleans  Repub- 
lican ;  Rensselaer,  Troy  Daily  Times,  and 
the  Troy  Daily  Press ;  Schoharie,  Schoha- 
rie Republican,  and  the  Schoharie  Union ; 
Schenectady,   Schenectady    Daily    Union, 
and  the  Evening  Star ;  Saratoga,  Sarato- 
gian,  and  the  Saratoga  Sentinel ;  St.  Law- 
rence, Courier  and  Freeman,  and  the  Ogdens- 
-burgh    Advance;  Seneca,    Seneca    County 
Courier,  and  the  Seneca  Observer ;  Steuben, 
Canisteo  Valley  Times,   and   the   Steuben 
Farmers'  Advocate;  Schuyler,  Havana  Jour- 
nal, and  the  Watkins  Independent,  or  in  the 
Schuyler  County  Democrat ;  Tioga,  Oswego 
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Times,  and  the  Oswego  Gazette ;  Tompkins, 
Ithaca  Journal,  and  the  Ithaca  Democrat ; 
Washington,  Salem  Press,  and  the  Sandy 
Hill  Herald  ;  Warren,  Glen's  Falls  Messen- 
ger, and  the  Glen's  Falls  Bepublican;  Wayne, 
Lyons  Weekly  Republican,  and  the  Wayne 
Democratic  Press ;  Wyoming,  New  Yorker, 
and  the  Democrat ;  Yates,  Penn  Yan  Ex- 
press, and  the  Penn  Yan  Democrat. 

The  warrants  issued  by  registers  direct- 
ing notices  of  the  first  meeting  of  creditors 
shall  direct  the  publication  of  such  notices 
in  the  two  designated  papers  of  the  county 
in  which  the  bankrupt  so  resides,  unless  the 
register  shall,  for  special  reasons  relating  to 
the  residence  of  the  bankrupt  or  his  credi- 
tors, deem  it  more  suitable,  in  lieu  thereof, 
to  publish  the  same  in  the  newspapers  desig- 
nated in  an  adjoining  county,  in  which  case 
the  register  may  direct  such  publication  in 
such  adjoining  county.  Such  warrants  shall, 
unless  otherwise  specially  ordered,  direct 
that  such  notices  shall  be  published  twice  in 
each  of  the  two  selected  papers. 

In  any  case,  where  the  circumstances  re- 
quire it,  such  publication  may  be  made  in 
other  papers  by  the  special  order  of  the  court 
or  judge. 

Due  proof  of  the  publication  of  such  notices 
shall  be  furnished  to  the  marshal,  officer  or 
party  directing  and  paying  for  such  publica- 
tion, and  such  proof  shall  be  filed  with  the 
papers  or  proceedings  to  which  they  particu- 
larly relate. 

The  fees  of  printers  for  making  such  pub- 
lication and  furnishing  the  proof  thereof,  are 
those  prescribed  by  the  act  of  congress  of  the 
26th  of  February,  1853,  viz :  forty  cents  per 
folio  for  the  first  insertion,  and  twenty  cents 
per  folio  for  each  subsequent  insertion ;  but 
as  these  rates  are  not  considered  remunera- 
tive, and  publishers  have  declined  to  publish 
bankrupt  notices  at  such  rates,  messengers 
and  assignees  are  authorized,  in  cases  where 
publishers  decline  to  publish  such  notices 
for  the  fees  prescribed  by  the  act  of  con- 
gress, to  allow  and  pay,  if  necessary,  the  fees 
allowed  by  the  laws  of  the  state  for  the  like 
publication  of  similar  notices  in  legal  pro- 
ceedings under  the  laws  of  the  state. 

Notwithstanding  the  provisions  of  this 
rule,  the  court,  in  cases  where,  by  accident 
or  inadvertence,  and  without  intention  to 
disregard  the  rule  or  omit  the  prescribed  no- 
tices, a  different  but  substantially  equivalent 


publication  has  been  made,  will  exercise  its 
discretion  in  waiving  any  technical  irregu- 
larity, and  acting  upon  a  notice  published  in 
good  faith,  and  giving  proper  information  to 
all  parties  interested,  although  not  published 
in  strict  conformity  to  this  rule. 

The  following  additional  rules  have  been 
adopted : 

39.  Whenever  a  petition,  under  section  11 
of  the  bankrupt  act,  shall  be  referred  to  a 
register  in  bankruptcy,  and  whenever,  in  a 
case  of  involuntary  bankruptcy,  an  order 
shall  be  made  upon  an  adjudication  in  bank- 
ruptcy referring  such  case  to  a  register,  the 
clerk  shall  advance  to  such  register,  on  ac- 
count of  his  fees,  chargeable  to  the  petition- 
er, the  sum  of  twenty-five  dollars  out  of  the 
fifty  dollars  deposited  with  the  clerk  under 
section  47  of  the  bankrupt  act.  Whenever 
a  detailed  statement  of  his  fees  so  charge- 
able shall  be  made  and  filed  by  the  register, 
showing  that  the  aggregate  amount  of  the 
same  exceeds  the  aggregate  of  the  advances 
made  on  account  thereof,  the  clerk,  if  re- 
quested by  the  register,  shall  make  further 
reasonable  advances  to  him  on  account  of 
such  fees,  until  the  amount  so  deposited  and 
all  interest  received  by  the  clerk  thereon 
shall  be  exhausted;  and  whenever  ihe  ag- 
gregate of  the  fees  of  the  register,  charge- 
able to  such  petitioner,  shall  equal  or  ex- 
ceed the  said  sum  of  fifty,  dollars,  all  such 
fees  in  excess  thereof,  and  all  subsequent 
fees  of  such  register,  so  chargeable  to  such 
petitioner,  shall  be  paid  or  secured  as  pro- 
vided for  by  general  order  No.  29. 

Within  forty  days  after  the  proceedings 
in  a  case  referred  to  a  register,  as  aforesaid, 
shall  be  finally  closed,  such  register  shall 
make,  under  oath,  and  file  with  the  clerk, 
a  detailed  statement  of  his  fees  charged  or 
chargeable  to  or  against  the  petitioner  in 
such  case,  and  of  the  sums  advanced  or  paid 
to  him  by  the  clerk,  or  by  or  on  behalf  of 
the  petitioner,  on  account  thereof;  and  he 
shall  within  ten  days  thereafter  pay  over  to 
the  clerk,  so  much  of  the  moneys  so  ad- 
vanced as  is  not  required  for  the  payment 
thereof.  Such  statement  shall  be  made  in 
and  relate  to  such  case  only,  and  shall  be  so 
prepared,  as  a  separate  paper,  that  it  may 
be  made  a  part  of  the  record  in  such  case ; 
and  it  is  recommended  to  registers  to  make 
and  file,  within  the  first  ten  days  of  eveiy 
calendar  month,  the  statements  above  re- 
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quired,  in  all  cases  closed  during  the  preced- 
ing month. 

Whenever  it  shall  satisfactorily  ap- 
pear from  any  such  statement  that  there  is 
a  balance  due  to  said  register  for  fees  so 
chargeable  as  aforesaid,  the  clerk  shall,  on 
demand,  pay  such  balance,  or  so  much 
thereof  as  the  residue  of  the  fifty  dollars 
so  deposited  by  the  petitioner,  and  the  in- 
terest received  by  the  clerk  thereon,  will 
pay  of  the  same. 

40.  When  in  a  case  of  voluntary  bank- 
ruptcy the  petitioner  owes  debts  as  a  part- 
ner, and  desires  to  obtain  a  discharge,  which 
shall,  in  form,  be  a  discharge  from  his  debts 
as  such  partner,  as  well  as  in  his  individual 
capacity,  he  shall,  in  his  petition,  and  in  the 
proper  schedule  thereto  annexed,  or  in 
proper  amendments  thereto,  state  the  name 
or  names  of  his  partner  or  partners,  and 
also  the  firm  name  of  such  copartnership, 
and  whether  the  copartnership  still  subsists; 
and  shall  designate  the  debts  owing  by  him 
as  a  member  of  such  copartnership  as  part- 
nership debts.  He  shall  also  in  like  man- 
ner set  forth  in  his  inventory,  the  joint 
property,  rights,  credits  and  estate  (if  any) 
of  such  copartnership,  and  the  location,  sit- 
uation, &c.,  thereof,  as  required  by  the 
bankrupt  act. 

41 .  In  order  to  save  unnecessary  expense 
and  labor,  the  registers  will,  when  practi- 
cable, include  in  a  single  certificate  copies  of 
the  momoranda  of  all  their  proceedings  in  the 
some  case,  upon  the  same  day,  which  are  re- 
quired to  be  forwarded  to  the  clerk,  under 
the  provisions  of  the  bankrupt  act  and  of 
the  general  orders ;  and  they  will  send  no 
certified  copy  of  memorandum,  or  of  docket 
entry,  other  than  those  required  by  the  said 
act  or  orders. 

42.  There  shall  be  added  to  the  adjudica- 
tion of  bankruptcy,  in  an  involuntary  bank- 
ruptcy case,  as  in  Form  No.  58,  an  order  re- 
ferring the  case  to  one  of  the  registers  in 
bankruptcy,  to  take  such  proceedings  therein 
as  may  be  necessary. 

43.  The  notice  in  writing  of  the  accept- 
ance of  the  trust,  which  is  required  to  be 
given  by  an  assignee  in  bankruptcy,  may 
be  given  to  the  register  having  charge  of  the 
case,  who  will  transmit  the  same  to  the 
clerk  of  the  court,  with  the  other  papers  in 
the  case,  as  required  by  the  7  th  general  or- 
der. 


44.  Every  assignee  in  bankruptcy,  if  re- 
quired by  the  register  having  the  case  in 
charge,  shall  give  a  bond,  with  a  surety  or 
sureties,  as  provided  for  in  the  13th  section 
of  the  bankrupt  act ;  the  form  and  penalty 
of  such  bond,  and  the  sufficiency  of  the 
surety  or  sureties  therein,  to  be  approved 
by  such  register.  It  shall  be  the  duty  of 
the  registers  to  require  such  bond,  upon  the 
request  in  writing  of  any  creditor  who  has 
proved  his  claim,  or  whenever  it  shall  other- 
wise appear  to  be  proper  to  do  so. 

45.  In  order  to  guard  against  the  loss  or 
destruction  of  the  evidence  of  an  assignment, 
every  assignee,  on  receiving  an  assignment 
of  an  estate  in  bankruptcy,  in  which  the  as- 
sets are  sufficient  to  justify  the  expenditure, 
shall  send  or  deliver  such  assignment  to  the 
clerk  of  the  court,  who  shall  make  a  true 
copy  thereof,  and  certify  the  same  under 
his  hand  and  the  seal  of  the  court,  and  send 
or  deliver  said  certified  copy  to  such  as- 
signee ;  and  the  original  assignment  shall 
then  be  placed  and  kept  on  file  with  the 
other  papers  in  the  case. 

46.  Whenever  it  shall  appear  by  the  in- 
ventory of  the  bankrupt  or  otherwise,  that 
he  has  real  or  personal  property,  or  choses 
or  rights  in  action,  or  any  other  legal  or 
equitable  interests,  beyond  the  limits  of 
the  United  States,  or  debts  due  to  him  from 
any  person  residing  abroad,  the  register 
having  his  case  in  charge  may,  and,  on  the 
request  of  the  assignee  shall,  require  the 
bankrupt  to  execute  and  acknowledge  in  due 
and  proper  form,  a  full  assignment  thereof, 
and  of  all  his  other  property,  real  and 
personal,  equitable  interests,  choses  in 
action,  and  rights  of  action  of  every  name, 
nature  and  kind  whatsoever,  and  wherever 
the  same  may  be  situated.  And  if  the 
bankrupt  shall  neglect  or  refuse  to  execute 
such  assignment,  he  may,  on  due  applica- 
tion to  the  court,  be  compelled  to  do  so  by 
process  of  attachment  or  other  proper  pro- 
ceeding. 

47.  rt  shall  be  the  duty  of  every  assignee 
within  fifteen  days  after  receiving  an  assign- 
ment of  the  estate  of  any  bankrupt,  to  set 
apart  from  the  property  of  such  bankrupt 
such  part  thereof  as  is  specially  excepted  by 
section  14  of  the  bankrupt  act ;  and  also  such 
other  articles  and  necessaries  as  shall  be 
designated  by  such  assignee  (having  refer- 
ence to  the  family  condition  and  circumstanr 


1108 


APPENDIX. 


ces  of  the  bankrupt),  as  being  proper  to  be 
set  apart  for  the  use  of  the  bankrupt,  as  pro- 
vided for  by  said  14th  section.  And  such 
assignee,  within  five  days  thereafter,  shall 
file  with  the  clerk  of  the  court  a  full  report 
of  his  decisions  and  doings  in  this  respect, 
and  of  the  articles  set  off  to  the  bankrupt  by 
him,  with  the  estimated  value  of  each  arti- 
cle, as  required  by  the  19th  general  order ; 
and  in  which  he  shall  also  state  whether 
there  remains  any  property  or  other  assets, 
or  valuable  things  for  the  benefit  of  the  credi- 
tors of  the  bankrupt.  The  bankrupt,  or  any 
creditor  who  has  proved  his  debts,  may  ex- 
cept to  the  said  report  or  any  part  thereof, 
by  stating  each  of  his  objections  thereto  in 
proper  form,  and  in  a  separate  article,  and 
filing  the  same  with  the  clerk  of  the  court 
within  twenty  days  after  the  filing  of  such 
report ;  and  if  not  so  excepted  to,  the  re- 
port shall  stand  confirmed.  If  so  excepted 
to  the  effect  thereof,  and  of  the  designation 
and  the  setting  apart  aforesaid,  shall  be  sus- 
pended until  the  order  of  the  court  upon 
such  exception  shall  modify  or  confirm  the 
said  report. 

For  his  miscellaneous  services,  for  which 
no  other  fee  is  provided,  and  for  designating 
and  setting  apart  such  property,  and  making 
and  filing  his  report  thereof,  within  the  time 
and  in  the  manner  above  prescribed,  the  as- 
signee shall  be  entitled  to  a  fee  of  five  dol- 
lars ;  and  for  travel  (when  absolutely  neces- 
sary for  the  purpose  of  designating  and  set- 
ting apart  such  property)  six  cents  per  mile 
for  each  mile  going  and  returning ;  he  shall 
also  be  allowed  ten  cents  per  folio  for  each 
folio  of  one  hundred  words  contained  in  such 
report.  Such  fees  shall  be  paid  by  the  bank- 
rupt unless  assets  sufficient  to  pay  the  ."same 
remain  in  the  hands  of  the  assignee. 

48.  Whenever,  by  reason  of  the  sickness, 
necessary  absence  or  other  disability  of  the 
register  in  bankruptcy  having  any  case  or 
matter  in  charge,  he  shall  be  unable  to  hear 
the  same,  or  to  proceed  therein  at  the  time 
and  place  appointed  therefor,  the  same  may 
be  adjourned  by  him  by  a  written  notice  and 
order  stating  such  adjournment,  and  the 
time  and  place  to  which  it  is  made,  and  post- 
ing the  same  on  the  outer  office  or  room  in 
which  such  hearing  or  proceeding  was  inten- 
ded to  be  had. 

49.  The  oath  required  by  the  29th  sec- 
tion of  the   bankrupt  act  to  be  taken  and 


subscribed  by  a  bankrupt  before  his  dis- 
charge can  be  granted,  shall  follow  the  lan- 
guage of  such  section  as  near  as  may  be, 
and  shall  be  substantially  in  the  following 
form,  viz: 


No. 


In  the  District  Court  of  the  United  States  > 

FOR  THK  Northern  District  J 

OF  New  York.  ) 


In  the  matter  of  A.  B. 


A  Bankrupt. 


1 

/  Inbankruptai/, 

J 

Northern  Distkiot  of  New  York,  ss. 

A.  B.,  the  petitioner  above  named  being 
duly  sworn,  deposes  and  says,  that  he  has 
not  wilfully  sworn  falsely  in  his  affidavit  an- 
nexed to  his  petition,  schedule  or  inventory, 
filed  in  this  case  or  upon  any  examination 
in  the  course  of  the  proceedings  in  bank- 
ruptcy, in  relation  to  any  material  fact  con- 
cerning his  estate  or  his  debts,  or  in  any 
other  material  fact ;  that  he  has  not  con- 
cealed any  part  of  his  estate  or  effects,  or 
any  books  or  writings  relating  thereto ;  that 
he  has  not  been  guilty  of  any  fraud  or  negli- 
gence in  the  care,  custody  or  delivery  to  the 
assignee  of  the  property  belonging  to  him  at 
the  time  of  the  presentation  of  his  petition 
and  inventory,  excepting  such  property  as 
he  is  permitted  to  retain  under  the  prpvi- 
sions  of  the  bankrupt  act  passed  by  congress, 
approved  March  2,  1867,  and  entitled  "  An 
act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States ;"  that 
he  has  not  caused,  permitted  or  suffered  any 
loss,  waste  or  destruction  thereof;  that  he 
did  not  within  four  months  before  the  com- 
mencement of  such  proceedings,  procure  his 
lands,  goods,  money  or  chattels,  or  any  part 
thereof,  to  be  attached,  sequestered  or  seized 
on  execution  ;  that  since  the  passage  of  the 
said  act  he  has  not  destroyed,  mutilated,  al- 
tered or  falsified  any  of  his  books,  docu- 
ments, papers,  writings  or  securities ;  that 
he  has  not  made  or  been  privy  to  the  mak- 
ing of  any  false  or  fraudulent  entry  in  any 
book  of  account  or  other  document,  with  in- 
tent to  defraud  his  creditors ;  that  he  has  not 
removed  or  caused  to  be  removed  any  part 
of  his  property  from  this  district  with  in- 
tent to  defraud  his  creditors ;  that  he  has  not 
given  any  fraudulent  preference  contrary  to 
the  provisions  of  the  said  act,  or  made  any 
fraudulent  payment,  gift,  transfer,  convey- 
ance or  assignment  of  any  part  of  his  prop- 
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erty,  or  lost  any  part  thereof  in  gaming ;  that 
he  has  not  admitted  a  false  or  fictitious 
debt  against  his  estate ;  that  he  has  not  had 
knowledge  that  any  person  has  proved  a 
false  or  fictitious  debt  against  his  estate, 
without  haying  disclosed  the  same  to  his  as- 
signee within  one  month  after  such  knowl- 
edge ;  that  he  has  not,  whilst  being  a  mer- 
chant or  tradesman,  failed,  subsequectly  to 
the  passage  of  this  act,  to  keep  proper  books 
of  account ;  that  he  has  not,  nor  has  any 
person  in  his  behalf  procured  the  assent  of 
any  creditor  to  the  discharge,  or  influenced 
the  action  of  any  creditor.'  at  any  stage  of 
the  proceedings,  by  any  pecuniary  conside- 
ration or  obligation  ;  that  he  has  not,  in  con- 
templation of  becoming  bankrupt,  made  any 
pledge,  payment,  transfer,  assignment  or 
conveyance  of  any  part  of  his  property,  di- 
rectly or  indirectly,  absolutely  or  condition- 
ally, for  the  purpose  of  preferring  any  credi- 
tor or  peison  having  a  claim  against  him, 
or  who  was  or  might  be  under  liability  for 
him,  or  for  the  purpose  of  preventing  the 
property  coming  into  the  hands  of  the  assig- 
nee, or  .of  being  distributed  under  said  bank- 
rupt act  in  satisfaction  of  his  debts ;  that 
he  has  not  been  convicted  of  any  misde- 
meanor under  said  act,  or  been  guilty  of  any 
fraud  whatever,  contrary  to  the  true  intent 
thereof;  and  that  he  has  not  done,  sufiered, 
or  been  privy  to  any  act,  matter  or  thing, 
specified  in  the  said  bankrupt  act,  as  a 
ground  for  withholding  a  discharge,  or  as 
invalidating  a  discharge  if  granted. 

A.  B. 
Subscribed  and  sworn  before  me  by  "i 
the  above  named  A.  B.  at         in  > 
the  State  of     this  day  of     18    .  J 

50.  A  creditor  opposing  the  discharge  of 
a  bankrupt,  shall  set  forth,  succinctly  and 
clearly,  in  separate  articles,  as  his  specifica- 
tion of  the  grounds  of  his  opposition,  each 
of  his  objections  to  such  discharge,  with 
the  grounds  thereof,  if  such  objections  raise 
only  questions  of  law  or  practice,  in  respect 
to  the  substance,  form,  sufficiency,  regular- 
ity or  effect  of  the  petition,  schedule  or  in- 
ventory of  the  bankrupt,  or  of  the  proceed- 
ings had  thereon.  If  his  opposition  to  a 
discharge  is  founded  upon  a  denial  of  any 
statement  contained  in  such  petition,  sche- 
dule or  inventory,  or  upon  the  alleged  exist- 
ence of  any  fact  not  stated  therein,  or  not 


conclusively  appearing  upon  the  records  of 
the  court,  he  shall  set  forth  in  writing,  in 
distinct  and  separate  articles,  each  of  such 
objections,  and  the  facts  on  which  it  is 
based,  according  to  his  best  knowledge,  in- 
formation and  belief,  and  with  requisite  cer- 
tainty of  time  and  place ;  and  shall  also  set 
forth  in  like  manner,  and  in  clear  and  ex- 
press terms,  his  denial  of  each  material 
statement  controverted  by  him,  so  that  dis- 
tinct and  separate  issues  may  be  readily 
framed  thereon;  and  such  allegations  and 
denials  shall  be  verified  by  affidavit  as  pro- 
vided for  in  rule  15. 

The  bankrupt,  if  he  desires  to  deny  any 
of  such  new  allegations,  or  to  avoid  the 
effect  thereof  by  the  allegation  of  new  mat- 
ter, shall  make  and  verify  his  denials  and 
allegations  in  the  manner  above  provided ; 
and  such  new  allegations  may  in  like  man- 
ner be  denied,  or  avoided  by  the  opposing 
creditor. 

51.  Whenever  it  shall  become  necessary 
to  adjourn  the  first  meeting  of  creditors 
under  the  12th  section  of  the  bankrupt  act, 
and  to  give  a  new  notice,  as  provided  for  in 
that  section,  it  shall  not  be  necessary  to 
serve  such  new  notice  upon  creditors  who 
were  duly  and  properly  served  with  the 
notice  of  meeting  required  by  the  warrant 
issued  under  the  11th  or  the  42d  sections 
of  the  act,  or  to  publish  notices  of  the 
adjourned  meeting,  if  the  notices  directed 
by  such  warrant  were  duly  published  as  re- 
quired by  such  warrant.  It  shall  be  suffi- 
cient, in  case  such  notices  were  not  so  pub- 
lished, to  publish  such  new  notices  twice  in 
each  of  the  newspapers  designated  in  such 
warrant.  If  proper  notices  were  not  served 
upon  any  creditor,  it  shall  be  sufficient  to 
serve  the  new  notice  personally  or  by  mail, 
as  may  be  directed  by  the  register,  on  such 
creditors  as  were  not  properly  served  with 
the  notices  directed  by  the  warrant.  The 
said  new  notices  so  to  be  published  and 
served  shall  severally  contain  substantially 
the  same  statements  as  were  contained  in 
the  notices  directed  by  the  warrant,  except 
that  they  shall  state  the  meeting  to  be  held 
to  be  "  an  adjourned  meeting,"  and  that  it 
will  be  held  in  pursuance  of  the  12th  section 
of  the  bankrupt  act.  This  may  be  done  by 
inserting  in  place  of  the  "  a  "  before  the  word 
"meeting"  in  said  notices,  the  words  "in 
pursuance  of  the  12th  section  of  the  bank- 
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rupt  act,  an  adjourned."  Such  new  notices 
must  be  served  and  such  publication  of  new 
notices  completed  at  least  twelve  days  be- 
fore the  day  fixed  for  the  holding  of  such 
adjourned  meeting. 

52.  Witnesses  or  persons  subpoenaed  or 
summoned  to  attend  before  the  court,  or 
before  a  register,  shall  be  paid  or  tendered 
their  fees  for  their  necessary  travel  and  for 
one  day's  attendance,  at  the  rate  allowed  by 
act  of  Congress,  or  no  proceedings  to  compel 
obedience  to  such  subpoena,  or  summons  can 
be  taken  against  them. 

53.  Every  assignee  shall  be  allowed  fifty 
cents  for  drawing  a  notice  of  dividend,  or  a 
notice  of  the  meetings  of  creditors  required 
to  be  given  or  published  under  the  17th  sec- 
tion of  the  bankrupt  act,  or  a  notice  of  his 
application  for  a  settlement  of  his  accounts 
and  for  a  discharge  of  his  liability  as  assignee, 
and  the  like  sum  for  a  copy  thereof  for  pub- 
lication and  attending  to  the  publication 
thereof,  in  each  of  the  newspapers  in  which 
he  is  required  to  publish  the  same.  He 
shall  also  be  allowed  the  same  sum  for  a 
single  copy  of  such  written  notice  of  a  divi- 
dend which  he  shall  post  in  his  office  or  place 
of  business.  And  he  shall  not  be  required 
to  give  any  other  written  notice  of  a  dividend 
under  said  17th  section  ; — the  register  being 
required  by  the  27th  section  of  the  act,  to 
"forward by  mail  to  every  creditor  a  state- 
ment of  the  dividend  to  which  he  is  entitled." 
The  notice  of  dividends  to  be  posted  as  afore- 
said, shall  be  adressed  substantially  as  fol- 
lows : — To  each  and  every  creditor  of  A. 

B ,  a  bankrupt." 

54.  Nothing  in  these  rules  contained  shall 
require  any  register,  marshal,  messenger, 
clerk  or  assignee  to  render  any  service  or 
make  any  disbursements,  unless  the  fees 
therefor  or  the  amouut  of  such  disbursements 
shall  have  been  previously  advanced  or  se- 
cured to  him. 

55.  All  applications  for  the  calling  of  a 
second  or  a  third  meeting  of  creditors,  made 
after  the  expiration  of  three  months  from 
date  of  adjudication  in  bankruptcy  in  the 
case  in  which  such  application  shall  be  made, 
shall  be  made  to  the  register  in  bankruptcy 
to  whom  such  case  shall  stand  referred,  and 
by  the  assignee  in  bankruptcy  as  required  by 
the  27th  and  28th  sections  of  the  bankrupt 
act ;  a,nd  hereafter  no  order  for  the  second 
and  third  meetings  of  fcredilofs  shall  be  made 


by  the  district  court  unless  the  application 
for  the  discharge  of  the  bankrupt  shall  be 
made  within  three  months  from  the  time 
the  applicant  was  adjudged  a  bankrupt. 
Such  order,  when  made  by  a  register,  shall 
be  signed  by  the  register  making  the  same, 
and  the  signature  and  the  seal  of  the  clerk 
shall  not  be  required  to  be  affixed  thereto. 

56.  Whenever  the  fees  of  the  register  in 
bankruptcy,  to  whom  any  case  has  been  re- 
ferred, shall  have  been  duly  taxed  by  the 
clerk,  after  service  of  eight  days'  notice  of 
such  taxation,  with  a  copy  of  the  bill  of  such 
fees,  upon  the  attorney  of  the  bankrupt,  or 
upon  the  bankrupt  himself  if  he  conduct  the 
proceedings  in  person,  and  on  the  assignee  of 
such  bankrupt,  and  no  proof  of  the  service 
of  a  proper  notice  of  a  motion  for  a  retaxa- 
tion,  or  of  an  appeal  from  such  taxation  shall 
have  been  filed  with  the  clerk  within  six 
days  after  the  filing  of  such  taxed  bill ;  or, 
whenever  a  detailed  bill  or  account  of  such 
fees  shall  be  filed  with  the  clerk  accompanied 
by  an  agreement  in  writing  thereto  annexed, 
signed  by  such  bankrupt,  or  his  attorney, 
the  assignee  of  such  bankrupt,  and  the  reg- 
ister presenting  such  bill,  by  which  the 
amount  of  such  register's  fees  shall  be  fixed 
and  agreed  upon,  the  clerk  shall  be  and  he 
hereby  is  authorized  and  directed  without 
any  special  or  further  order,  to  pay  such 
register  the  amount  due  him  for  such  fees 
(after  deducting  the  advances  and  payments 
already  made  on  account  thereof),  or  so 
much  thereof  as  can  be  paid  by  the  moneys 
deposited  with  the  clerk  as  security  for  such 
fees  and  the  interest  that  has  accrued  thereon 
on  being  furnished  by  such  register  with  his 
proper  receipt  or  voucher  therefor,  as  a  pay- 
ment or  part  payment  of  such  fees.  Pro- 
vided, nevertheless,  that  no  moneys  shall  be 
paid  in  any  case,  under  the  provisions  of  this 
rule,  unless  the  register  entitled  to  the  same 
shall  have  filed  in  the  clerk's  office  the  papers 
in  such  case,  which  he  is  required  to  file 
with  the  clerk  by  the  7th  general  order  in 
bankruptcy  ;  and  provided,  further,  that  no 
moneys  shall  be  so  paid  without  the  taxa- 
tion of  the  register's  bill  of  fees  in  any  case, 
when  any  creditor  who  has  proved  his  debt 
shall  have  filed  with  the  clerk  a  notice  that 
he  requires  the  fees  of  such  register  to  be 
duly  taxed. 

57.  It  shall  be  the  duty  of  the  register  in 
bankruptcy,   to  whom  any  cases  in  bank- 
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ruptcy  shall  have  been  referred,  to  require 
proper  security  from  the  assignee  or  assig- 
nees therein,  whenever  the  amount  of  assets 
likely  to  come  to  the  hands  of  the  assignees 
or  any  other  cause  may  render  such  require- 
ment necessary  or  proper;  to  exercise  a 
general  supervision  over  the  acts  and  doings 
of  such  assignees  in  order  to  secure  a  proper 
execution  of  their  duties,  and  the  prompt 
and  proper  deposit  or  disposition  of  all  mo- 
neys or  other  assets  which  may  come  to 
their  hands  as  such  assignees ;  to  ascertain 
by  suitable  inquiries  from  time  to  time, 
whether  security  or  additional  security 
should  be  required  of  any  assignee,  or  any 
deposit  bank,  and  the  amount  thereof,  and 
to  report  the  same  whenever  necessary,  to 
the  district  judge  for  his  action ;  to  require 
all  assignees  to  take  proper  measuresfor  the 
declaration  and  payment  of  proper  dividends 
to  creditors,  and  for  the  passing  and  final 
settlement  of  their  accounts  before  such  reg- 
isters in  due  time  and  form  ;  to  see  that  all 
suitable  and  proper  action  is  had  and  returns 
made  and  filed,  by  the  different  officers  of 
the  court  and  assignees  in  such  cases  ;  and, 
generally,  to  take  all  such  action  in  each 
case  referred  to  them  as  may  be  within  their 
power,  and  shall  appear  to  be  necessary  to 
promote  the  interests  and  secure  the  just 
rights  of  creditors,  or  to  secure  the  filing,  at 
the  proper  time,  of  all  the  process,  papers, 
and  proceedings  in  such  case,  which  ought 
to  be  placed  upon  the  files  of  the  court. 

58.  Every  creditor  appearing  to  show  cause 
against  the  discharge  of  a  bankrupt,  shall 
furnish  to  the  clerk  a  notice  or  statement  in 
writing,  signed  by  him  or  by  his  attorney, 
that  he  appears  in  opposition  to  such  dis- 
charge, and  desires  that  his  appearance  for 
that  purpose  may  be  entered  ;  and  the  filing 
of  such  notice  or  statement  at  the  time  fixed 
for  showing  cause,  shall  be  a  sufficient  entry 
of  such  appearance. 

59.  The  First  National  Bank  of  the  city 
of  Buffalo  is,  in  pursuance  of  general  order 
No.  28,  in  bankruptcy,  designated  as  a  de- 
pository in  which  all  moneys  which  have 
been,  or  shall  hereafter  be  paid  into  court 
in  the  course  of  any  proceedings  in  bank- 
ruptcy, shall  be  deposited ;  the  clerk  of  this 
court  shall  so  deposit  any  such  moneys 
which  have  been,  or  shall  hereafter  be  re- 
ceived by  him.    But  this  rule  shall  not  ap- 


ply to  the  case  of  moneys  deposited  by  assig- 
nees under  existing  rules. 

60.  Upon  the  hearing  of  an  applica- 
tion for  a  final  discharge,  in  a  case  where  the 
proceedings  were  commenced  after  the  first 
day  of  January,  1869,  it  will  be  referred  to 
a  register  to  take  the  necessary  proofs,  and 
to  ascertain  and  report  to  the  court,  with  all 
convenient  speed,  whether  the  assets  of  the 
bankrupt  were  or  were  not  equal  to  fifty  per 
cent,  of  the  claims  against  the  estate  of  such 
bankrupt  upon  which  he  was  liable  as  the 
principal  debtor,  which  had  been  proved 
prior  to  the  making  of  such  order;  and 
whether  the  assent  in  writing  of  a  majority 
in  number  and  value  of  such  creditors  who 
had  so  proved  such  claims,  had  been  filed  in 
the  case,  at  or  before  the  time  of  such  hear- 
ing of  the  application  for  such  discharge; 
and  also,  whether  such  bankrupt  has  in  all 
things  conformed  to  his  duty  under  the 
bankruptcy  act,  and  the  amendments  there- 
of, and  is  entitled  to  a  discharge.  And  such 
order  of  reference  will  provide  that  the  as- 
signee, or  any  creditor  of  such  bankrupt,  as 
well  as  the  said  bankrupt,  may  appear  and 
produce  proofs,  and  examine  and  cross-ex- 
amine witnesses  upon  the  reference;  and 
that  the  proceedings  and  report  of  the  regis- 
ter shall  stand  confirmed  and  be  conclusive, 
unless  the  same  shall  be  excepted  to  within 
the  time  and  in  the  manner  required  by  the 
rules  and  practice  of  this  court. 

61.  Upon  the  filing  of  the  petition,  sched- 
ule and  inventory  of  a  debtor,  in  conformity 
to  the  provisions  of  the  11th  section  of  the 
bankruptcy  act,  and  of  the  general  orders  in 
bankruptcy,  together  with  the  certificate  of 
a  register  annexed  thereto,  as  provided  by 
rule  5,  the  clerk  may  enter,  as  of  course, 
the  usual  order  of  reference  thereof  to  the 
register  of  the  congressional  district  in  which 
such  petitioner  is  stated  in  such  petition  to 
reside,  in  the  form  prescribed  for  such  orders 
of  reference  by  the  general  orders  in  bank- 
ruptcy, and  specifying  the  office  of  such  reg- 
ister as  the  place  where  the  register  shall  act 
upon  the  matters  arising  in  the  case  in  which 
such  petition  is  filed. 

62.  Upon  the  filing  of  the  petition  of  a 
creditor  or  creditors  of  any  debtor,  and  due 
proof  of  the  debt  and  of  the  acts  of  bank- 
ruptcy therein  alleged,  in  conformity  to  the 
39th  section  of  the  bankruptcy  act  and  the 
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general  orders  in  bankruptcy,  and  the  forms 
thereby  prescribed,  together  with  the  certifi- 
cate of  a  register,  as  required  by  the  6th 
general  rule  in  bankruptcy,  then  in  force,  the 
clerk  may  enter,  as  of  course,  and  without 
special  authority  from  the  district  judge,  the 
usual  order,  according  to  form  No.  57  an- 
nexed to  the  general  orders  in  bankruptcy, 
for  the  debtor  or  debtors  named  in  such  pe- 
tition to  show  cause  before  the  court,  at  the 
United  States  court  rooms  at  Buffalo,  at  ten 
o'clock  in  the  forenoon  of  such  Tuesday  or 
Friday,  not  less  than  six  nor  more  than 
thirty  days  distant,  as  to  said  clerk  shall  ap- 
pear expedient,  and  may  include  in  such  or- 
der the  usual  injunction  clause,  as  author- 
ized by  the  40th  section  of  the  bankruptcy 
act. 

63.  It  is  hereby  ordered  that  the  56  gene- 
ral rule  in  bankruptcy  heretofore  adopted  by 
this  court,  shall  be  and  the  same  hereby  is 
amended  by  inserting  at  the  end  thereof  as 
following,  viz  :  If  the  register  in  charge  of 
any  case  shall  file  his  separate  certificate 
therein,  that  to  the  best  of  his  knowledge, 
information  and  belief  all  the  proceedings 
and  business  in  the  case  required  or  ex- 
pected to  be  had  therein  before  the  register 
have  been  had  and  concluded  ;  and  that  all 
the  papers  relating  to  such  case  which  have 
been  filed  or  used  before,  or  deposited  with 
him  as  such  register,  and  which  are  required 
to  be  filed  by  the  7th  general  order  in  bank- 
ruptcy, have  been  sent  free  of  postage  or 
other  charges  to  the  clerk  of  the  dictrict 
court  of  this  district,  to  be  filed  in  his  oflSoe; 
and  if  the  clerk  on  an  examination  of  the 
papers  in  the  caae  shall  be  of  the  opinion 
that  all  such  papers  have  reached  his  ofBce 
and  been  filed,  the  clerk  shall  consider  the 
same  as  sufficient  proof  of  the  filing  of  the 
papers  referred  to  in  said  7th  general  order 
and  this  rule. 

64.  It  appearing  by  the  annexed  letter 
from  register  Hackley,  that  the  Northern 
New  York  Journal  has  been  discontinued 
by  a  sale  to  "  The  New  York  Keformer," 
It  is  hereby  ordered  that  the  38th  general 
rule  in  bankruptcy  be,  and  the  same  is  here- 
by amended  by  striking  out  the  words  "  The 
Northern  New  York  Journal,"  and  inserting 
in  lien  thereof  the  words,  "  The  New  York 
Reformer." 

And  it  is  further  ordered  that  publications 
of  notices  heretofore  directed  to  be  made  in 


the  said  Northern  New  York  Journal,  may 
in  lien  thereof  be  made  or  continued  in  the 
said  New  York  Reformer,  and  that  the 
clerk  transmit  a  certified  copy  of  this  order 
to  the  register  Hackley. 

65.  In  order  that  the  judge  of  this  court 
may  have  some  means  of  determining 
whether  assignees  in  bankruptcy  deposit 
the  money  received  by  them  as  such  as- 
signees, as  they  are  required  to  do  by  the 
38th  general  order  in  bankruptcy,  and  the 
37th  general  rule  in  bankruptcy,  adopted  by 
this  court,  and  in  order  that  the  court  may 
also  be  informed  whether  such  assignees 
duly  make  report  on  the  first  Monday  in 
each  month  of  the  funds  received  and  de- 
posits made  by  them  during  the  preceding 
month,  as  required  by  said  general  order, 
the  several  deposit  banks  designated  by 
general  rule  in  bankruptcy  No.  37,  hereto- 
fore adopted  by  this  court,  are  hereby 
specially  requested  to  transmit  to  the  clerk 
of  this  court,  on  or  before  the  fifteenth  day 
of  October  next,  a  statement  of  the  aggre- 
gate amount  theretofore  deposited  in  such 
banks  in  each  case  in  which  such  deposits 
have  been  made  prior  to  the  first  day  of 
September,  1871,  giving  in  each  case  the 
number  of  such  case,  the  name  of  the  bank- 
rupt or  bankrupts,  and  the  name  of  the  as- 
signee or  assignees,  and  also  the  aggregate 
of  such  moneys  which  have  been  with- 
drawn, and  also  to  transmit  to  the  clerk  of 
this  court  on  or  before  the  twentieth  day  of 
the  months  of  January,  April,  July  and 
October,  in  each  year  after  1871,  a  like  re- 
port of  the  aggregate  of  all  sums  remaining 
in  deposit  on  the  first  day  of  each  of  said 
months,  in  each  case,  and  the  aggregate 
amount  of  all  deposits  made  between  the 
first  day  of  the  month  in  which  the  previous 
report  was  required  to  be  made,  and  the 
first  day  of  the  month  in  which  such  report 
for  the  three  succeeding  months  is  required 
to  be  made,  giving  in  each  case  the  number 
of  the  case  and  the  name  of  the  assignee  or  as- 
signees therein;  and  every  register  in  bank- 
ruptcy is  hereby  requested  to  make  a  re- 
port to  the  clerk  of  this  court,  within  thirty 
days  from  the  date  hereof,  of  the  name  of 
every  assignee  who  has  failed  to  deposit 
funds  received  by  him  as  required  by  such 
general  order,  or  who  has  failed  to  make 
the  monthly  return  required  by  such  general 
order ;  or  who  has  failed,  after  due  request 
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by  the  register,  to  close  his  trust  or  to  pass 
his  accounts  as  assignee  within  a  reasona- 
ble time  after  his  appointment  or  election  as 
such  assignee,  and  such  registers  are  also 
directed  to  file  with  the  clerk,  (after  proper 
note  thereof  in  their  registers,  and  at  their 
earliest  convenience,)  any  return  or  report 
of  any  assignee  in  bankruptcy  under  said 
general  order  and  also  all  accounts  of  as- 
signees which  have  been  or  shall  be  passed 
and  allowed  by  such  registers. 

And  the  clerk  of  this  court  is  hereby  di- 
rected to  transmit  a  certified  copy  of  this 
order  to  each  of  the  deposit  banks  designa- 
ted in  the  bankruptcy  rules  of  this  court, 
and  to  each  of  the  registers  in  bankruptcy 
in  this  district. 

JTovember  loth,  1871.  It  is  ordered  that  the  following 
additional  rules  in  bankruptcy  be,  and  the  same 
hereby  are,  adopted  and  added  to  the  general  rules 
of  bankruptcy,  heretofore  adopted  by  this  court,  viz. 

Rule  66.  As  petitions  for  adjudication 
bankruptcy  are  sometimes  filed  by  or  against 
a  supposed  bankrupt  without  any  intention, 
on  the  part  of  the  petitioner,  to  proceed 
thereon  with  due  diligence,  for  the  benefit 
of  all  the  creditors  of  said  supposed  bank- 
rupt, but  with  the  intention  of  forcing  a 
compromise  for  the  benefit  of  the  debtor  or 
obtaining  a  fraudulent  preference  or  other 
unlawful  advantage  over  his  general  credi- 
tors, by  means  whereof  gross  injustice  or 
great  inconvenience  may  result  to  creditors 
of  such  supposed  bankrupt  or  debtor,  or  to 
persons  dealing  with  him  in  ignorance  of 
such  petition,  all  such  petitioners  are  to  be 
required  to  proceed  with  due  diligence ;  and 
if,  in  any  ca-^ie,  a  petitioner  shall  fail  to  pro- 
cure an  adjudication,  and  to  place  the 
proper  warrant  in  the  hands  of  the  marshal 
for  execution  within  thirty  days  from  the 
filing  of  his  petition,  such  petition  may  be 
dismissed  on  motion  of  any  person  interested, 
or  by  the  court  without  special  motion  un- 
less good  cause  shall  be  shown  for  the  de- 
lay, or  unless  some  creditor  of  the  bankrupt 
shall  appear  to  prosecute  such  petition  or 
carry  on  the  proceedings. 

And  if  any  creditor,  who  shall  have  filed 
a  petition  against  any  supposed  bankrupt, 
shall  fail  to  obtain  an  order  to  show  cause 
against  an  adjudication  within  five  days 
after  the  filing  of  such  petition,  or  if  any 
debtor,who  shall  have  filed  his  voluntary  pe- 
tition for  a  discharge  from  his  debts  shall  fail 
to  procure  an  order  referring  the  same  to  a 
register  for  further  proceedings  within  five 
days  after  the  filing  of  such  petition,  such 
petition  shall  stand  dismissed  without  mo- 
tion orspecial  order,  unless  the  court  or  the 
judge  thereof  shall,  before  the  expiration 
of  said  five  days,  have  otherwise  ordered, 
and  the  clerk  will  report  to  the  judge  when- 
ever any  petitioner  shall  fail  to  prosecute  his 
petition  with  due  and  proper  diligence. 
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And  whenever  a  petitioner  in  bankruptcy 
shall  fail  to  prosecute  the  proceedings  upon 
his  petition  with  proper  diligence  before  the 
register,  it  shall  be  the  duty  of  the  register 
to  require  such  petitioner  to  exercise  such 
diligence  and  prosecute  such  proceedings 
without  unreasonable  delay,  and  in  case  of 
neglect  to  comply  with  such  requirement, 
the  register  shall  report  the  fact  to  the 
court  for  its  action. 

67.  Any  person  who  may  be  liable  as 
bail,  surety,  guarantor  or  otherwise,  for 
any  debt  of  a  bankrupt,  and  who  has  not 
paid  the  whole  of  said  debt,  but  is  still  lia- 
ble for  the  same  or  any  part  thereof,  may, 
if  the  creditor  shall  omit  or  fail  to  prove 
said  debt,  prove  the  same  in  the  name  of 
such  creditor,  after  ten  days'  previous  no- 
tice of  his  intention  to  prove  said  debt  in 
case  such  creditor  shall  fail  to  make  due 
proof  thereof.  Such  notice  shall  be  in 
writing,  and  shall  be  served  personally  or 
by  leaving  at  the  residence  of  such  creditor 
with  some  person  of  suitable  age  and  discre- 
tion, if  the  parties  reside  in  the  same  city, 
town,  or  village ;  and  if  not  so  residing,  the 
same  shall  be  served  by  mail,  with  the  post- 
age thereon  fully  paid,  to  the  proper  ad- 
dress of  such  creditor.  Such  notice  shall 
also  contain  a  brief  description  of  the  debt, 
and  of  any  instrument  in  writing  by  which 
it  may  be  evidenced,  together  with  a  brief 
statement  of  the  character  of  the  liability 
therefor  of  the  person  giving  such  notice, 
and  a  notification  that  in  case  such  creditor 
shall  fail  or  omit  to  prove  said  debt  within 
ten  days  after  the  service  of  such  notice, 
the  person  giving  such  notice  will  prove  the 
same  in  the  name  of  such  creditor. 

The  proof  of  such  debt  shall  contain,  in 
addition  to  the  matters  now  required,  the 
statement  that  it  is  made  by  the  person  or 
persons  making  the  same  as  being  liable  for 
the  bankrupt  as  surety,  bail,  guarantor,  or 
otherwise,  and  it  shall  also  state,  in  general 
terms,  the  obligation,  or  the  facts  and  cir- 
cumstances out  of  which  such  liability 
arose ;  the  amount,  if  any,  such  person  or 
persons  has  or  have  paid  on  account 
thereof,  and  the  amount  he  or  they  is  or 
are  still  liable  to  pay ;  and  in  case  he  or 
they  shall  have  secured  the  payment  thereof, 
the  manner  in  which  it  is  secured,  and  also 
the  fact  that  the  notice  hereinbefore  pre- 
scribed has  been  given,  and  stating  to  whom 
and  what  manner.  Such  proof  shall  be 
verified  by  the  oath  of  the  person  making 
the  same  or  by  the  oath  of  some  other  per- 
son or  persons  who  has  or  have  knowledge 
of  the  facts  stated  therein. 

In  case  the  person  proving  such  debt  shall 
produce  to,  and  deposit  with  the  assignee  of 
the  bankrupt,  a  consent  in  writing  (duly 
acknowledged  or  proved)  of  the  creditor  in 
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whose  name  such  proof  shall  he  made,  that 
the  proper  dividends  from  the  estate  of  the 
bankrupt,  on  account  of  such  debt,  be  paid 
to  the  person  proving  the  same,  as  a  pay- 
ment and  dividend  upon  the  said  debt 
so  proved,  all  such  dividends  properly  pay- 
able thereon  shall  be  paid  to  the  person 
making  such  proof. 

In  case  such  consent  shall  not  be  pro- 
duced, the  assignee  shall  pay  the  dividends 
to  such  creditor,  and  in  case  he  shall  refuse 
or  neglect  to  apply  "for  the  payment  of  any 
dividend  for  thirty  days  after  notice  that 
the  same  has  been  declared  and  is  payable, 
such  dividend  shall  be  paid  into  court  sub- 
ject to  its  order. 

68.  Whenever  at  any  meeting  of  the 
creditors  of  a  bankrupt,  the  allowance  of 
any  debt  or  claim  offered  for  proof,  or  which 
have  been  before  proved,  shall  be  objected 
to  in  whole  or  in  part,  the  register,  if  he 
deemed  it  just  and  expedient,  may  require 
the  objections  to  be  fully  stated,  and,  if  the 
person  offering  or  who  made  such  proof,  is 
present  or  represented,  may  require  the  evi- 
dence on  both  sides  to  be  produced  forth- 
with, or  as  soon  after  as  practicable,  before 
him,  and  he  shall  take  the  evidence  offered 
and  shall  report  the  evidence  and  his  views 
of  the  case  to  the  court  as  soon  thereafter 
as  may  be.  And  whenever  it  shall  appear 
that  frivolous  objections  are  made  to  the 
proof  of  debts,  or  that  unfounded  claims 
have  been  made,  the  court  will  make  such 
order  concerning  costs  as  may  be  just  and 
expedient. 

69.  At  each  second  or  subsequent  gen- 
eral meeting  of  the  creditors  of  a  bankrupt, 
and  at  each  adjournment  thereof,  it  shall  be 
the  duty  of  the  assignee  or  assignees  of  such 
bankrupt  to  exhibit  to  the  register,  and  un- 
der his  direction  to  the  creditors  of  such 
bankrupt,  all  .proofs  of  debts  or  demands 
against  said  bankrupt's  estate,  together  with 
his  accounts  of  receipts,  disbursements  and 
payments,  and  any  person  interested  may,  at 
any  such  meeting,  take  objection  to  the  proof 
of  any  debt  so  exhibited  for  the  first  time,  as 
fully  as  he  might  or  could  have  done  had  said 
debt  been  then  first  offered  for  proof;  sub- 
ject always  to  such  tei-ms  and  conditions 
concerning  notice  to  the  proving  creditor  as 
may  fully  secure  his  right  to  be  heard  in  all 
proceedings  in  respect  thereto. 

70.  Upon  special  cause  therefore  being 
shown  to  the  register  in  charge,  he  may 
grant  leave  to  any  creditor  to  examine  a 
bankrupt  before  the  appointment  of  his 
assignment.  After  the  appointment  of  an  as- 
signee of  any  bankrupt,  any  creditor  who 
may  obtain  an  order  from  the  court  or  a 
register  for  the  examination  of  such  bank- 
rupt, shall  notify  the  assignee  thereof,  and 
it  shall  be  the  duty  of  such  assignee  to  at- 
tend the  examination  and  take  care  that  it 


is  as  thorough  and  complete  as  may  be 
necessary  whenever  a  thorough  examination 
of  said  bankrupt  is  deemed  important  to  the 
interest  of  his  general  creditors.  The  as- 
signee and  any  creditor  may  carry  on  and 
continue  any  such  examination  as  fully  and 
effectually  as  the  creditor  at  whose  instance 
the  order  therefore  was  obtained,  subject  to 
all  proper  regulations  concerning  the  costs 
and  expenses  thereof:  and  to  such  other 
regulations  as  to  the  time  and  manner  of  ex- 
amination as  the  register  may  find  con- 
venient. No  second  order  for  a  general  ex 
amination  of  any  bankrupt  will  be  granted 
as  of  course,  but  an  order  therefor  may  be 
granted  whenever  there  are  special  reasons 
therefor,  and  may  be  so  restricted  and 
guarded  in  respect  to  the  extent  and  mat- 
ters of  the  inquiry,  or  otherwise,  as  the  jus- 
tice of  the  case  may  requu-e.  Nor  will  any 
examination  be  granted  as  of  course,  unless 
applied  for  within  five  months  after  the  ad- 
judication of  bankruptcy  in  the  case.  Upon 
good  cause  shown  for  the  delay  the  order 
may  be  granted  after  the  expiration  of  such 
period  of  five  months. 

71.  No  order  to  show  cause  shall  here- 
after be  granted  on  any  petition  for  a  bank- 
rupt's discharge  in  any  case  in  which  the 
original  petition  was  filed  after  the  first  day 
of  January,  1871,  until  the  second  and 
third  meetings  of  the  creditors  of  said  bank-  . 
rupt  have  been  ordered ;  and  the  return  day 
of  any  such  order  to  show  cause  shall  be  at 
least  fifteen  days  after  the  time  appointed 
for  such  third  meeting. 

72.  Objections  to  the  approval  of  any  as- 
signee who  shall  be  duly  elected  must  be 
made  in  writing,  specifying  fully  the  reasons 
of  objection,  and  must  be  filed  with  the 
register  at  the  meeting  at  which  the  elec- 
tion is  had;  and  the  register  shall  pro- 
ceed at  once  or  as  soon  thereafter  as  may 
be  practicable  and  consistent  with  a  due 
hearing,  to  take  all  evidence  that  may  be 
offered  pertinent  to  such  objections,  and 
whether  for  or  against  the  appointment, 
and  shall  report  the  same  to  the  court  with 
his  opinion  thereon.  Further  evidence  or 
argument  will  not  be  heard  by  the  court  ex- 
cept in  special  cases,  and  when  satisfactory 
reasons  therefor  shall  be  shown  by  affidavit 
or  by  the  register's  report. 

The  59th  general  rule  in  bankruptcy 
having  been  abrogated  by  the  provisions  of 
the  act  of  congress  relating  to  the  deposit 
of  moneys  paid  into  court,  it  is  hereby  or- 
dered that  the  following  be  and  the  same 
hereby  is  adopted  and  substituted  in  place 
and  in  stead  of  said  rule  59,  and  that  it  be 
placed  and  numbered  as  rule  59  of  the  gen- 
eral rules  in  bankruptcy  of  this  court,  viz. : 

59.  The  several  deposit  banks  desig- 
nated by  general  rule  in  bankruptcy  No. 
37   heretofore  adopted  by  this   court,  are 


APPENDIX. 


1115 


specially  requested  to  transmit  to  the  clerk 
of  this  court,  on  or  before  the  twentieth 
day  of  the  months  of  January  and  July, 
in  each  year,  a  report  of  the  aggregate  of 
all  sums  remaining  in  deposit  on  the  first 
day  of  each  of  said  months  in  each  case,  and 
the  aggregate  amount  of  all  deposits  made 
between  the  first  day  of  tlie  month  in  which 
the  previous  report  was  required  to  be 
made,  and  the  first  day  of  the  month  in 
which  such  report,  for  the  six  preceding 
months  is  required  to  be  made,  giving  in 
each  case  the  number  of  the  case  and  the 
name  of  the  assignee  or  assignees  therein, 
.  and  every  register  in  bankruptcy  is  hereby 
requested  to  make  a  report  to  the  clerk  of 
this  court  within  thirty  days  after  the  first 
days  of  January  and  July  in  each  year  of 
the  name  of  every  assignee  who  has  failed 
to  deposit  funds  received  by  him  as  required 
by  general  order  No.  28,  and  said  general 
rule  No.  37 ;  or  who  has  failed  to  make  the 
monthly  returns  required  by  such  general 
order;  or  who  has  failed  after  due  request 
by  the  register,  to  close  his  trust  and  pass 
his  accounts  as  assignee  within  a  reasonable 
time  after  his  appointment  or  election  as 
such  assignee.  And  such  registers  are  also 
directed  to  file  with  the  clerk  (after  proper 
note  thereof  in  their  registers  aud  at  their 
earliest  convenience)  an}''  return  or  rejport 
of  any  assignee  in  bankruptcy  under  said 
ganeral  order,  and  also  to  file  with  the  clerk 
%»  soon  as  it  can  be  properly  done,  all  final 
or  other  accounts  of  assignees  which  have 
been  or  shall  be  passed  and  allowed  by  such 
registers. 


NEW  YORK— Southern  District. 

[Tlie  rules  numljered  from  1  to  25,  botli  inclusive,  -were 
adopted  originally  June  22d,  1867,  and  are  here  printed 
as  subsequently  amended.  The  rules  suhsequently 
adopted  are  added,  with  the  dates  of  their  adoption.] 

Rule  1.  In  voluntary  bankruptcy,  where 
the  petition  states  that  the  debtor  whether 
an  individual,  a  copartnership,  a  corpora- 
tion, or  a  joint  stock  company,  has  resided 
or  carried  on  business  for  the  six  months 
next  immediately  preceding  the  time  of  filing 
the  petition,  or  for  the  longest  period  during 
such  six  months,  in  the  city  and  county  of 
New  York,  the  petitions  shall  be  referred  in 
rotation,  by  Form  No.  4,  to  the  several  reg- 
isters appointed  in  the  six  congressional 
districts  therein,  commencing  with  the  fourth 
and  ending  with  the  ninth,  in  the  order  of 
the  times  of  filing  such  petitions ;  and  where 
in  any  other  county,  the  petition  shall  be 
referred,  by  Form  No.  4,  to  the  register 
appointed  in  the  congressional  district  in 
which  such  county  is  embraced.  A  peti- 
tion may  be  otherwise  referred  for  special 
reasons,  or  in  cases  not  herein  provided  for. 
In   involuntary   bankruptcy,    the   register 


will  be  designated  with  reference  to  the 
special  circumstances  of  each  case. 

The  order.  Form  No.  4,  designating  the 
register  to  act  upon  the  petition,  in  volun- 
tary bankruptcy,  shall,  in  the  case  of  a  reg- 
ister in  any  district  in  the  city  and  county 
of  New  York,  specify  as  the  place  where 
the  register  shall  act  upon  the  matter  arising 
under  the  case,  and  the  warrant,  Form  No. 
59,  in  involuntary  bankruptcy,  shall  in  a 
like  case,  specify  as  the  place  where  the 
meeting  of  the  creditors  will  be  held,  the 
office  of  the  register  as  designated  by  him, 
by  a  writing  filed  with  the  clerk.  In  the 
case  of  a  register  in  any  district  other  than 
one  in  the  city  and  county  of  New  York, 
the  order.  Form  No.  4,  in  voluntary  bank- 
ruptcy, shall  specify  as  the  place  where  the 
register  shall  act  upon  the  matters  arising 
under  the  case,  an  office  of  the  register  as 
designated  by  him  in  like  manner,  in  the 
county  in  which  is  the  place  of  residence  of 
the  petitioner,  or  the  place  of  business  of 
the  copartnership,  corporation  or  joint  stock 
company,  as  set  forth  in  the  petition,  hav- 
ing due  regard  always  to  the  proximity  and 
convenience  of  such  office  to  such  place  of 
residence  or  place  of  business ;  and  in  a  like 
case,  in  the  warrant.  Form  No.  59,  in  in- 
voluntary bankruptcy,  the  place  will  be  des- 
ignated with  reference  to  the  special  cir- 
cumslances  of  the  case. 

The  day  named  in  the  order,  Form  No. 
4,  for  the  attendance  of  the  bankrupt  before 
the  register,  in  voluntary  bankruptcy,  and 
the  day  named  in  the  warrant.  Form  No. 
59,  for  the  meeting  of  creditors,  in  involun- 
tary bankruptcy,  will  be  fixed  with  refer- 
ence to  the  convenient  and  speedy  progress 
of  the  case. 

Every  register  in  the  district  other  than 
the  city  and  county  of  New  York,  shall  by 
a  writing  filed  with  the  clerk,  designate  the 
days  on  which  he  will  attend  at  a  place  or 
places  within  each  county  in  his  district. 

Every  register  may  in  any  case  referred 
to  him,  fix  the  time  when  he  will  act  upon 
the  several  matters  arising  under  such  case, 
other  than  the  attendance  of  the  bankrupt, 
as  fixed  by  the  order.  Form  No.  4,  and  the 
meeting  of  creditors  as  fixed  by  the  war- 
rant. Form  No.  59 ;  but  the  register  shall 
not,  without  leave  of  the  court,  be  at  liberty 
to  change  the  place  specified  in  the  order, 
Form  No.  4,  or  to  act  upon  the  matters 
arising  under  a  case  in  involuntary  bank- 
ruptcy at  any  other  place  than  one  speci- 
fied in  the  warrant.  Form  No.  59,  as  the 
place  for  the  meeting  of  creditors. 

2.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 
case  be  referred  to  one  of  the  registers, 
naming  him,  to  take  such  proceedings  there- 
on as  are  required  by  the  act. 

3.  Whenever  a  petition  is   referred  to  a 
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register  in  a  voluntary  case,  and  whenever, 
in  an  involuntary  cuse,  an  order  is  made,  on 
an  adjudication  of  bankruptcy,  referring  the 
case  to  a  register,  the  clerk,  at  the  time  he 
sends  or  delivers  to  the  register  a  copy  of 
the  order  of  reference,  shall  pay  to  him  the 
sum  of  tvfenty-flve  dollars  out  of  the  fifty 
dollars  deposited  with  the  clerk  under  sec- 
tion 47  of  the  act,  the  same  to  be  applied  to 
the  payment  of  such  fees  of  the  register  as 
are  chargeable  to  the  petitioner  making  the 
deposit.  Whenever,  by  a  return  made  to 
the  court,  by  the  register,  of  the  fees  so 
chargeable  for  services  rendered  by  him,  it 
shall  appear  that  the  aggregate  amount  of 
such  fees  exceeds  the  aggregate  payments 
made  thereon  to  the  register  out  of  the  fifty 
dollars,  the  clerk  shall,  if  requested  by  the 
register,  make  further  payments  to  him 
thereon  to  the  amount  of  such  fees,  until 
the  fifty  dollars  shall  all  of  it  be  paid  out, 
and  thereafter  the  fees  of  the  register  which 
are  chargeable  to  such  petitioner  shall  be 
paid  or  secured  in  like  manner  with  the 
other  fees  provided  for  by  rule  29  of  the 
"general  orders  in  bankruptcy." 

The  foregoing  provisions  of  this  I'ule  shall 
not  apply  to  a  case  of  voluntary  bankruptcy, 
where,  under  rule  30  of  the  "  general  orders 
in  bankruptcy,"  the  judge  shall  direct  that 
the  fees  and  costs  in  the  case  shall  not  ex- 
ceed the  sum  required  by  the  act  to  be  de- 
posited with  the  clerk ;  but,  in  every  such 
case,  such  of  the  disbursements  paid  out 
by  the  register  and  marshal  for  the  purposes 
specified  in  rule  12  of  the  " geneial  orders 
in  bankruptcy,"  and  returned  by  them  un- 
der oath,  under  said  rule  12,  as  are  charge- 
able to  the  petitioning  debtor,  shall  be  re- 
funded to  them  severally  by  the  clerk  out 
of  such  sum  ;  and  the  clerk,  marshal,  and 
register  shall  perform  the  duties  required  of 
them  by  such  petitioning  debtor  without 
first  requiring  payment  or  security  for  their 
fees,  subject  to  the  application  by  the  court 
to  such  fees,  of  so  much  of  such  sum  as 
shall  remain  after  refunding  such  disburse- 
ments. 

4.  The  register  shall,  under  rule  7  of  the 
"  general  orders  in  bankruptcy,"  examine 
the  duplicate  copy  of  the  petition  and 
schedules  specified  in  Form  No.  4,  and  such 
duplicate  copy  shall  either  be  a  copy  of  such 
filed  original,  certified  by  the  clerk  under 
the  seal  of  the  court,  or  else  a  duplicate 


original,  signed  and  verified  in  like  manner 
with  the  original  petition  and  schedules 
filed  with  the  clerk,  and  shown  by  evidence 
satisfactory  to  the  register  to  be  such 
duplicate  original;  and  the  certificate  of 
the  register,  required  by  said  rule  7,  as  to 
the  correctness  in  form  of  the  petition  and 
schedtiles,  shall  be  made  in  writing,  and  be 
signed  by  him,  on  the  duplicate  copy  which 
he  so  examines ;  and  he  shall  not  issue  any 
warrant  under  Form  No.  6,  until  he  shall 
have  so  made  a  certificate,  after  such  ex- 
amination, that  the  petition  and  schedules 
are  correct  in  form.  No  such  certificate 
shall  be  made  unless  the  whole  eleven  of  the 
sheets  composing  schedules  A  and  B,  in 
Form  No.  1,  form  part  of  the  schedules  to 
the  petition. 

5.  The  warrant  issued  under  section  11 
or  section  42  of  the  act,  according  to  Form 
No.  6  or  Form  No.  59,  shall  specify  two,  if 
there  be  two,  and  if  not,  then  one,  of  the 
newspapers  named  in  rule  21,  published  in 
the  county  stated  in  the  petition  as  the  one 
in  which  the  debtor,  whether  an  indi- 
vidual, a  copartnership,  a  corporation,  or 
a  joint  stock  company,  has  resided  or  car- 
ried on  business  for  the  six  months  next 
immediately  preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months,  the  selection  of  such 
newspapers  to  be  made  by  the  register  to 
whom  the  petition  or  case  is  referred.  The 
notices  to  be  published  in  pursuance  of  the 
warrant  shall  be  published  twice  in  each 
newspaper  selected. 

The  warrant  shall  designate  the  cred- 
itors on  whom  personal  service  is  to  be 
made,  and  notice  shall  be  served  by  mail 
upon  all  creditors  other  than  those  so 
designated.  No  creditor  resident  out  of 
this  district  shall  be  designated  for  personal 
service. 

Whenever  a  debtor  shall  furnish,  at  his 
own  expense,  to  the  marshal,  printed  copies 
of  the  notices  required  to  be  served  by  the 
warrant,  no  fee  shaE  be  allowed  to  the 
marshal  for  copying  into  the  notices  the 
names  and  places  of  residence  of  the  cred- 
itors and  the  amounts  of  their  debts. 

The  warrant.  Form  No.  6,  shall  be  re- 
garded as  process  under  rule  2  of  the  "gen- 
eral orders  in  bankruptcy,"  and  such  war- 
rant shall,  before  it  is  issued  to  the  mar- 
shal, in  addition  to  being  signed  by  the 
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derk  and  sealed  with  the  seal  of  the  court, 
be  signed  by  the  judge  or  the  register  at 
the  foot  thereof,  in  the  following  form,  with 
the  date :  "  Issued  by  me,  18     , 

Bistrict  Judge  [or  Begis- 
ter  in  Bankruptcy. "1 

Whenever  the  order.  Form  No.  10,  is 
used  by  a  register, .the  conclusion  of  said 
form  be  varied  so  that  the  order  may  be 
attested  or  signed  by  the  register  alone. 

6.  All  proofs  of  debt  which  shall  be  made 
and  verified  prior  to  the  election  or  appoint- 
ment of  an  assignee,  shall  be  delivered  or 
sent  to  the  register  to  whom  the  case  is  re- 
ferred. If  the  register  entertains  doubts  of 
the  validity  of  any  claim,  or  of  the  right  of 
a  creditor  to  prove  it,  and  is  of  opinion  that 
such  validity  or  right  ought  to  be  investi- 
gated by  the  assignee,  he  may  postpone  the 
proof  of  the  claim  until  the  assignee  is 
chosen. 

7.  In  case  no  choice  of  an  assignee  is 
made  by  the  creditors  at  their  first  meeting, 
or  in  case  an  assignee  chosen  by  the  credit- 
ors fails,  within  five  days,  to  express  in 
writing  his  acceptance  of  the  trust,  or  in 
case  of  a  vacancy  in  the  office  of  an  assignee 
caused  by  his  removal,  resignation,  death,  or 
other  cause,  John  Sedgwick,  esquire,  of  the 
city  of  New  York,  counselor-at-law,  will  be 
appointed  assignee  where  the  judge  is  re- 
quired by  the  act  to  appoint  the  assignee, 
and  where  the  said  John  Sedgwick  shall  be 
appointed  by  any  register,  such  appoint- 
ment is  hereby  approved  by  the  judge.  In 
special  cases,  vacancies  in  the  office  of  as- 
signee will  be  filled  by  an  election  by  the 
creditors,  or  by  the  appointment  of  an  as- 
signee other  than  the  one  above  named. 

8.  Under  rule  9  of  the  "  general  orders  in 
bankruptcy,"  an  assignee  shall  notify  the 
register  of  his  acceptance  or  rejection  of  the 
trust,  and  the  register  shall  immediately  on 
receiving  such  notice  report  it  to  the  clerk 
of  the  court. 

9.  Every  assignee  shall,  immediately  on 
receiving  an  assignment  of  an  estate  in 
bankruptcy,  send  or  deliver  such  assignment 
to  the  clerk  of  the  court,  who  shall  make  a 
true  copy  of  it,  and  certify  such  copy  under 
his  hand  and  the  seal  of  the  court,  and  such 
certified  copy  shall  then  be  placed  and  kept 
by  him  on  file,  and  the  original  assignment 
shall  be  returned  to  the  assignee. 


10.  Notice  of  the  appointment  of  an  as- 
signee shall  be  given  by  publication  once  a 
week  for  three  successive  weeks  in  two  of 
the  newspapers  named  in  rule  21,  at  least 
one  of  which  shall  be  a  newspaper  published 
in  the  city  and  county  of  New  York,  such 
newspapers  to  be  selected  by  the  register 
with  due  regard  to  the  requirements  of  sec- 
tion 14  of  the  act. 

11.  Notices  of  sale  by  an  assignee  under 
rule  21  of  the  "  general  orders  in  bank- 
ruptcy "  shall  be  advertised  in  two,  if  there 
be  two,  and,  if  not,  then  in  one,  of  the 
newspapers  named  in  rule  21,  published  in 
the  county  where  the  sale  is  to  take  place, 
the  selection  of  such  newspapers  to  be  made 
by  the  register. 

12.  The  notice  to  creditors  of  dividends 
or  meetings,  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for  by  the  order  contained  in 
Form  No.  28,  and  the  register  shall  select 
one  newspaper,  in  which  the  notice  shall  be 
published,  from  among  the  newspapers 
specified  in  rule  21. 

13.  The  list  of  debts  provided  for  by 
section  23  of  the  act,  shall  be  made  and 
certified  by  the  register  to  whom  the  peti- 
tion or  case  is  referred,  and  he  shall  place 
thereon  all  debts  which  are  duly  proved. 

14.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items 
in  regard  to  which  the  court  shall,  for  rea- 
sonable cause,  dispense  with  vouchers. 

15.  The  notice  by  the  assignee,  under 
section  28  of  the  act,  of  the  filing  of  his 
account,  and  of  his  application  for  a  settle- 
ment and  discharge,  shall  be  given  by  him 
by  sending  written  or  printed  notices  by 
mail,  prepaid,  of  such  filing,  and  of  the 
time  of  such  application,  to  all  known 
creditors  of  the  bankrupt. 

16.  All  questions  for  trial  or  hearing, 
under  sections  31  and  34  of  the  act,  and  all 
questions  under  section  41  of  the  act, 
which  are  not  ordered  to  be  tried  by  a  jury, 
shall  be  brought  on  upon  testimony  taken 
before  a  register,  a  commissioner  or  a 
referee,  and  shall  be  tried  or  heard  by  the 
court,  and  will  be  so  tried  or  heard  on  any 
Saturday  in  term,  at  a  stated  session  of  the 
court,  on  four  days'  notice  of  trial  or  hear- 
ing, to  be  served  by  either  party  upon  the 
other  party,  and  upon   the    clerk,  and  a 
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separate  calendar  of  the  same  shall  be 
made  by  the  clerk  for  every  Saturday  in 
term,  on  which  the  cases  shall  be  arranged 
in  the  order  in  which  the  same  are  num- 
bered, according  to  general  order  No.  1. 

17.  The  application,  under  section  34  of 
the  act,  to  set  aside  and  annul  a  discharge, 
shall  be  verified  by  the  oath  Or  afiflrmation 
of  the  ajiplicant,  and  the  an.swer  of  tije 
banlirupt  to  the  application  shall  answer 
specifically  the  allegations  of  the  applica- 
tion, and  shall  be  verified  in  like  manner. 

18.  The  demand  in  writing  for  a  trial  by 
jury,  under  section  41  of  the  act,  shall  be 
signed  by  the  debtor  or  his  attorney. 

19.  All  issues,  questions,  points,  and  mat- 
ters stated  in  writing,  under  rule  11  of  the 
"  general  orders  in  bankruptcy,"  or  under 
the  4th  section  or  the  6th  section  of  the  act, 
or  according  to  Form  No.  50,  and  adjourned 
into  court  for  decision,  or  stated  in  a  special 
case  for  the  opinion  of  the  court,  shall  be 
certified  to  the  judge  by  the  register  by  a 
certificate,  which  shall  also  state  briefly  the 
opinion  of  the  register  on  the  issue,  question, 
point  or  matter,  and  shall  be  delivered  or 
sent  to  the  clerk  ;  and  no  oral  or  written 
argument  shall  be  allowed  on  any  such  issue 
or  question,  unless  by  special  leave  of  the 
court. 

20.  In  pursuance  of  rule  28  of  the  "gen- 
eral orders  in  bankruptcy,"  the  following 
national  banks  in  this  district  are  designa- 
ted as  those  in  which  all  moneys  received  by 
assignees  or  paid  into  court  in  the  course  of 
any  proceedings  in  bankruptcy  shall  be  de- 
posited, namely : 

In  the  city  and  county  of  New  York — 
Bank  of  New  York,  National  Banking  As- 
sociation. 

In  Westchestei'  County  —  Westchester 
County  National  Bank,  at  Peekskill ;  and 
First  National  Bank,  at  Sing  Sing. 

In  Putnam  County— Putnam  County  Na- 
tional Bank,  at  Carniel. 

In  Rockland  County — Rockland  County 
National  Bank,  at  Nyack. 

In  Orange  County — Highland  National 
Bank,  atNewburgh ;  Goshen  National  Bank, 
at  Goshen  and  Walkill  National  Bank,  at 
Middletown. 

In  Sullivan  County — National  Union  Bank 
at  Monticello. 

In  Dutchess  County — Farmers'  and  Manu- 
facturers' National  Bank,  at  Poughkeepsie. 


In  Columbia  County — Farmers'  National 
Bank,  at  Hudson. 

In  Ulster  County — National  Ulster  County 
Bank,  at  Kingston. 

In  Greene  County — Tanners'  National 
Bank,  at  Catskill. 

All  moneys  received  by  the  clerk  of  the 
court  on  account  of  any  bankrupt  estate,  or 
paid  into  court  in  the  course  of  any  proceed- 
ings in  bankruptcy  (except  the  sums  deposi- 
ted with  the  clerk  under  section  47  of  the 
act),  shall  be  deposited  in  said  bank  in  the 
city  and  county  of  New  York  ;  and  all  sums 
received  by  an  assignee  on  account  of  any  es- 
tate of  which  he  is  assignee,  shall  be  deposi- 
ted in  such  one  of  said  banks  as  he  shall 
select  by  a  writing  to  be  signed  by  him  and 
filed  with  the  clerk.  The  check,  or  war- 
rant, for  drawing  moneys  deposited  by  the 
clerk,  shall  be  signed  by  the  clerk  and  coun- 
tersigned by  the  judge.  The  check,  or  war- 
rant, for  drawing  moneys  deposited  by  an 
assignee,  shall  be  signed  by  him  and  coun- 
tersigned by  the  register  designated  to  act  in 
the  case  of  the  estate  on  account  of  which 
such  moneys  were  deposited. 

21.  The  following  newspapers  are  designa- 
ted as  those  in  which  all  publications  re- 
quired by  the  act,  or  the  "  general  orders  in 
bankruptcy,"  or  these  rules,  may  be  made, 
namely : 

In  the  City  and  County  of  New  York — 
Daily  morning  paper — Times.  Daily  even- 
ing paper — Commercial  Advertiser. 

In  "Westchester  County — Statesman,  at 
Yonkers ;  and  Republican,  at  Sing  Sing. 

In  Putnam  County — Putnam  Free  Press, 
at  Carmel;  and  Cold  Spring  Recorder,  at 
Cold  Spring. 

In  Rockland  County — Rockland  County 
Journal,  at  Nyack  ;  and  Rockland  County 
Messenger,  at  Haverstraw. 

In  Orange  County — Daily  Journal,  at 
Newburgh  ;  Goshen  Democrat,  at  Goshen ; 
Middletown  Press,  at  Middletown ;  and  Tri 
States'  Union,  at  Port  Jervis. 

In  Sullivan  County — Monticello  Republi- 
can, at  Monticello. 

In  Dutchess  County — Poughkeepsie  Eagle 
at  Poughkeepsie ;  and  Poughkeepsie  Tele- 
graph, at  Poughkeepsie. 

In  Columbia  County — Columbia  Republi- 
can, at  Hudson;  and  Hudson  Gazette,  at 
Hudson. 

In  Ulster  County— Kingston  Journal,  at 
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Kingston;  and  Kingston  Argus,  at  Kings- 
ton. 

In  Greene  County — Examiner,  at  Oats- 
kill  ;  and  Windham  Journal,  at  Windham. 

The  marshal  and  the  clerk,  and  every 
register  or  assignee,  when  required  to  pub- 
lish any  notice  or  advertisement,  shall  pre- 
serve and  return  to  the  court  a  copy,  out 
from  each  newspaper  in  which  it  is  published, 
of  each  notice  and  advertisement  as  pub- 
lished, with  a  certificate  as  to  the  particu- 
lars of  the  publishing,  showing  that  the  re- 
quired publication  has  been  made. 

22.  In  case  of  the  absence  of  the  judge  at 
the  time  and  place  noticed  or  appointed  for 
any  hearing  or  proceeding  before  him  in 
bankruptcy,  or  if  the  matter  then  fails  to  be 
called  or  acted  on,  the  same  shall  be  deemed 
continued,  without  other  order,  to  the  next 
sitting  of  the  court  thereafter,  at  which 
time  the  like  proceedings  may  be  had  there- 
upon as  if  first  noticed  or  appointed  for  such 
day. 

23.  If  the  marshal  shall,  under  rule  13  of 
the  "  general  orders  in  bankruptcy,"  appoint 
special  deputies  to  act  as  messengers,  he 
shall,  as  far  as  possible,  designate  one  or 
more  of  such  special  deputies  to  be  attached 
to  the  office  of  each  legister,  for  the  purpose 
of  causing  the  notices  to  be  published  and 
served,  which  are  specified  in  the  warrants 
issued  in  the  cases  referred  to  such  register. 

24.  All  notices  served  or  sent  by  mail  by 
the  marshal,  clerk,  or  assignee,  shall  be  so 
written  or  printed  and  folded  that  the  direc- 
tion, postage  stamp  and  postmark  shall  be 
upon  the  notice  itself,  and  not  upon  an  en- 
felope  or  other  separate  piece  of  paper. 

25.  Special  cases  not  comprehended  with- 
in the  foregoing  rules,  or  the  "  general  orders 
m  bankruptcy,"  or  ^he  forms  shall  be  sub- 
mitted to  the  jud^e 

NEW  KULES. 

S^tember  StA,  1867. 

The  register  to  whom  a  case  is  referred 
shall  have  power  to  make  the  order  in  Form 
No.  51.  under  section  29  of  the  act. 

September  2Sth,  1867. 

In  every  case  where  a  petition  for  dis- 
charge is  filed  hereafter,  the  clerk  will  enter 
a  special  order  referring  it  to  the  register  in 
charge  of  the  case,  to  make  an  order  to 
show  cause  therein,  and  to  sit  in  cham- 


bers on  the  return  thereof  and  pass  the  last 
examination  of  the  bankrupt,  if  there  be  no 
opposition,  and  certify  to  the  court  whether 
the  bankrupt  has  in  all  things  conformed  to 
his  duty  under  the  act,  and  has  conformed 
to  all  the  requirements  of  the  act. 

October  llth,  1867. 

Every  register  shall,  immediately  on  di- 
recting an  order  to  show  cause,  Form  No. 
51,  to  issue,  transmit  to  the  clerk  a  list  of 
all  the  proofs  of  debt  in  the  aase  which  have 
been  furnished  to  the  register  or  the  assig- 
nee, containing  the  names,  residences,  and 
postofflce  addresses  of  the  creditors,  with 
sufficient  particularity4o  enable  the  notices. 
Form  No.  52,  to  be  served  properly. 

October  Uth,  1867. 

Every  assignee  shall,  forthwith  transmit 
to  the  •  clerk  of  the  court  a  memorandum 
showing  the  names  of  the  creditors,  and 
their  places  of  residence  and  postofflce  ad- 
dresses, when  stated,  and  the  amounts  of 
their  debts,  in  all  cases  in  which  proofs  of 
debt  have  heretofore  been  furnished  to  the 
assignee  ;  and  hereafter  every  assignee  shall 
transmit  to  the  clerk  a  like  memorandum  in 
every  case  in  which  a  proof  of  debt  shall  be 
furnished  to  the  assignee,  as  soon  as  it  shall 
be  received  by  the  assignee. 

December  9th,  1867. 

The  following  prices,  and  no  more,  shall 
be  paid  for  publishing  in  the  newspapers  de- 
signated by  rule  21  for  the  city  and  county 
of  New  York,  the  following  notices  :  In  the 
New  York  Daily  Times,  for  the  publication, 
two  times,  of  the  notice  by  the  marshal,  as 
messenger,  under  a  warrant,  five  dollars ; 
for  the  publication,  three  times,  of  the  no- 
tice by  an  assignee  or  trustee,  of  his  ap- 
pointment, five  dollars  ;  for  the  publication 
three  times,  of  the  notice  by  the  clerk  to 
show  cause  against  the  granting  of  a  dis- 
charge, seven  dollars ;  for  the  publication  of 
other  notices,  an  average  of  the  above  rates. 
In  the  New  York  Commercial  Advertiser  : 
for  the  publication,  two  times,  of  the  notice 
by  the  marshal,  as  messenger,  under  a  war- 
rant, four  dollars  and  twenty-five  cents ;  for 
the  publication,  three  times,  of  the  notice 
by  an  assignee  or  trustee,  of  his  appoint- 
ment, four  dollars  and  twenty-five  cents; 
for  the  publication,  three  times,  of  the  no- 
tice by  the  clerk,  to  show  cause  against  the 
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granting  of  a  disoharge,  six  dollars  ;  for  the 
publication  of  other  notices,  an  average  of 
the  above  rates. 

Jamuvry  23d,  1868. 

Hereafter,  in  cases  of  orders  to  show 
cause,  made  according  to  Form  No.  51,  on 
petitions  of  bankrupts  for  discbarges  from 
their  debts,  no  meeting  of  creditors  except 
the  first  shall  be  ordered  or  had,  unless  some 
assets  have  come  to  the  hands  of  the  assig- 
nee ;  but  virhere,  in  any  such  case,  any  assets 
have  come  to  the  hands  of  the  assignee,  then 
the  order  to  show  cause  shall  contain  a  pro- 
vision, under  general  order  No.  25,  for  the 
holding  of  the  second  and  third  meetings  of 
creditors  and  for  notices  thereof. 

Nmiemier  10th,  1868. 

In  taking  testimony,  all  registers,  refer- 
ees and  commissioners  shall,  where  testimo- 
ny is  written  down  by  question  and  an- 
swer, number  the  questions  put  to  each  wit- 
ness continuously,  from  the  commencement 
of  his  direct  examination  to  the  final  close 
of  his  examination,  direct  and  cross. 

See  Errata  No.  1,  additional  rules,  p.  1158. 

OHIO.— ISTorthern  District. 

At  a  court  in  bankruptcy  held  in  and  for 
the  northern  district  of  Ohio,  at  the 
United  States  court  room  in  the  city  of 
Cleveland,  on  the  18th  day  of  July, 
1867: 
Present,  the  Hon.  Charles  T.  Sherman, 
District  Judge. 

Ordered,  That  the  following  rules  be  and 
they  are  hereby  adopted  and  prescribed 
for  the  regulation  and  government  of  the 
proceedings  in  bankruptcy,  in  the  dis- 
trict court  of  the  United  States  for  the 
northern  district  of  Ohio,  pursuant  to 
the  act  entitled,  "  An  act  to  establish  a 
uniform  system  of  bankruptcy  through- 
out the  United  States,"  approved  March 
2,  1867. 

Rule  1.  The  act  of  congress  entitled,  "An 
act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  ap- 
proved March  2d,  1867 ;  the  general  orders 
in  bankruptcy  adopted  by  the  justices  of  the 
supreme  court,  and  the  following  rules, 
shall,  until  otherwise  ordered,  be  rules  of 
practice  in  bankruptcy  in  this  court,  in 
respect  to  all  matters  and  proceedings 
therein  provided  for. 


In  cases  not  provided  for,  either  by  said 
bankrupt  act,  general  orders,  or  rules,  the 
practice  of  this  court  shall  be  subject  to 
the  special  order  of  the  district  court  or 
judge,  and  will  be  made  to  conform  as  near 
as  may  be  to  the  practice  of  the  district 
court  in  other  cases  of  similar  character. 

Whenever  any  special  order  hereafter 
made  by  the  district  court  in  any  particu- 
lar case  shall  conflict  with  these  rules,  the 
direction  of  such  special  order  shall  be  fol- 
lowed in  such  case. 

2.  Except  during  the  absence  of  the  dis- 
trict judge,  the  district  court  will  be  open 
for  the  transaction  of  business,  as  a  court 
of  bankruptcy,  at  the  United  States  court 
room,  in  the  city  of  Cleveland,  on  every 
Tuesday,  Wednesday  and  Thursday,  from 
10  o'clock  A.  M.,  until  1  o'clock  p.  m.,  un- 
less the  business  before  it  shall  sooner  be 
disposed  of. 

3.  All  papers  used  in  court,  or  filed  in 
proceedings  in  bankruptcy,  whether  pre- 
pared by  parties  to  the  proceedings  or  their 
attorneys,  or  by  any  register  in  bankrupt- 
cy or  other  ofiicer  of  the  court,  or  by  any 
assignee  in  bankruptcy,  shall  be  written  in 
a  fair  and  legible  hand,  or  properly  printed, 
upon  paper  substantially  of  the  size  and 
width  of  that  known  as  legal  cap,  and 
folded  in  the  form  and  size  in  which  law 
papers  are  usually  folded. 

AH  papers  to  be  filed  shall  be  prepared 
with  a  white  margin  of  at  least  one  and 
one-half  inches  wide  along  the  head  of  each 
and  every  sheet  thereof,  in  order  that  they 
may  be  properly  and  securely  fastened  to- 
gether at  such  head,  to  constitute  the  final 
record  in  the  case ;  and  also  with  a  white 
margin  at  least  one  inch  wide  at  the  left 
hand  side  thereof. 

No  paper  not  prepared  in  compliance 
with  this  rule,  and  also  in  compliance  with 
the  general  orders  in  bankruptcy,  shall  be 
filed  by  the  clerk  without  the  special  order 
of  the  court  or  judge ;  and  no  attorney 
not  admitted  in  the  circuit  or  district  court 
shall  be  allowed  to  practice  therein  in 
cases  of  bankruptcy. 

4.  Every  register  in  bankruptcy,  or  other 
officer  of  the  court,  before  administering 
the  proper  oaths  in  verification  of  any 
petition,  schedule,  inventory,  deposition, 
affidavits,  or  other  papers,  shall  see  that 
the  different  sheets,  or  pieces  of  paper  of 
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which  is  oomposedj  and  those  to  which  it 
refers  as  annexed,  are  properly  fastened  to- 
gether in  such  a  manner  as  to  give  reason- 
able security  against  the  separation,  loss 
or  exchange  of  any  part  thereof. 

5.  Upon  the  filing  of  a  petition  in  a  case 
of  voluntary  bankruptcy,  the  same  shall 
be  referred,  of  course  to  the  register  of  the 
congressional  district  in,  which  the  peti- 
tioner resides;  or  it  may  be  referred  to 
such  other  register  as  may  be  specially 
designated  by  the  judge,  which  reference 
shall  be  notei  on  the  back  of  the  petition 
by  the  clerk;  and  the  clerk  shall  forth- 
with make  for  the  petitioner,  to  furnish  to 
the  proper  register,  a  certified  copy  of  the 
petition  and  the  other  papers  and  schedules 
filed  therewith.  He  shall  also  make  and 
transmit  to  the  register  the  order  of  refer- 
ence, as  in  Form  No;  4,  prescribed  by  the 
supreme  court,  designating  therein  a  day 
whereon  the  petitioner  shall  be  required  to 
attend  before  him  at  his  office,  or  such 
other  place  as  he  may  designate,  not  more 
than  five  days  after  the  day  on  which  the 
register  shall  probably  receive  the  said  or 
der,  and  shall  also  when  necessary  send 
to  such  petitioner,  by  mail,  notice  of  the 
time  and  place  as  designated  in  said  order, 
for  his  attendance ;  and  upon  receiving  no- 
tice of  the  adjudication  in  bankruptcy  in 
the  case,  the  clerk  shall  forthwith  issue  to 
the  marshal,  as  messenger,  the  warrant 
prescribed  in  Form  No.  6. 

6.  Every  register,  before  he  makes  an  or- 
der of  adjudication  of  bankruptcy,  shall  care- 
fully examine  and  certify  in  the  order  of  ad- 
judication that  the  petition  and  schedules 
thereto  annexed  are  correct  in  form.  Be- 
fore making  such  certificate  the  register  will 
carefully  examine  every  part  of  the  petition, 
schedule  and  inventory,  to  ascertain  whether 
the  petitioner  has  fully,  complied  with  every 
requirement' of  the  bankrupt  act,  and  of  the 
general  orders  and  rules  of  court  applicable 
thereto ;  and  particularly  that  they  are  sub- 
stantially in  the  form  prescribed  by  such 
general  orders;  that  all  the  blanks  of  both 
such  schedule  and  inventory  are  properly 
filled,  using  the  word  "Bone,"  where  that 
is  proper;  that  both  the  real  and  personal 
property  of  the  petitioner,  and  the  place 
where  each  part  of  the  same  is  situated,  are 
set  forth  in  detail  and  sufficiently  described ; 
and   that  the   incumbrances  thereon    are 
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stated  ;  or  that  it  is  stated  that  there  is  no 
incumbrance  thereon.  He  will  also  ascertain 
that  the  petitioner  has  fully  set  forth  in  his 
schedule,  in  respect  to  every  debt  stated 
therein,  all  the  particulars  required  by  the 
11th  section  of  the  bankrupt  act. 

And  the  registers  are  specially  enjoined  to 
refuse  such  certificate,  and  to  decline  mak- 
ing any  order  of  adjudication  in  bankruptcy 
upon  any  petition^  until  every  requisite  of 
the  bankrupt  act  and  of  the  general  orders 
are  fully  and  strictly  complied  with. 

7.  Before  any  petition  under  the  39th  sec- 
tion of  the  bankrupt  act  shall  be  presented 
to  the  court,  or  judge,  the  petitioner  shall 
procure  the  certificate  of  a  register  in  bank- 
ruptcy, to  be  indorsed  on  or  annexed  to  such 
petition,  substantially  in  the  following  form, 
viz: 

"  I  certify  that  I  have  carefully  examined 
the  annexed  (or  within)  petition  and  the 
verification  thereof,  and  that  the  same  are 
in  proper  form  and  sufficient  in  substance  to 
authorize  an  adjudication  in  bankruptcy,  and 
the  issuing  of  a  warrant  under  the  42d  sec- 
tion of  the  bankrupt  act. 

"  Given  at         this        day  of        18     ." 

8.  All  petitions  filed  under  the  bankrupt 
act  shall  be  numbered  consecutively ;  and 
the  clerk  shall  enter  the  case  under  its  proper 
title  in  his  docket,  giving  to  each  case  two 
pages  thereof.  He  shall  place  its  number  at 
the  head  of  the  outside  filing  of  said  peti- 
tion, which  number  shall'  thereafter  be  the 
dsignating  number  of  such  case  until  finally 
disposed  of.  Every  other  paper,  proceeding 
or  notice,  in  such  case  or  matter,  shall  be 
marked  by  the  clerk,  register,  messenger,  or 
other  officer  or  party  preparing  it,  with  such 
designating  number  at  the  head  of  the  out- 
side filing,  on  or  near  the  upper  left  hand 
corner. 

9.  The  clerk  shall  prepare  and  number 
envelopes  of  uniform  size,  as  nearly  as  prac- 
ticable, in  which  to  keep  separately  the  pa- 
pers filed  in  each  case,  while  the  same  is  in 
progress.  The  designating  number  and  the 
title  of  the  case  shall  be  indorsed  upon  the 
envelope. 

10.  A  copy  of  every  other  order  of  the 
court  made  at  the  time  of  making  an  order 
referring  the  petition  of  a  debtor  to  a  regis^- 
ter  in  bankruptcy,  which  contains  any  di- 
rections in  regard  to  the  action  of  the  regis- 
ter on  such  petition,  shall  be  attached  by  the 
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clerk  to  the  certified  copy  of  such  order  of 
reference  furnished  to  the  register. 

11.  In  cases  of  voluntary  bankruptcy,  the 
register  to  whom  the  debtor's  petition  shall 
be  referred,  shall  proceed  to  consider  such 
petition  at  the  time  and  place  fixed  in  the 
order  of  reference  for  his  first  action  there- 
on ;  and  he  shall  then  act  on  such  petition, 
and  shall  make  the  order  of  adjudication  of 
bankruptcy,  or  other  proper  order  thereon, 
on  the  same  day,  or  on  some  day  to  which 
the  hearing  on  such  petition  may  then  be 
adjourned.  On  such  hearing  any  creditor 
of  the  petitioner  who  has  proved  his  debt, 
or  who  shall  prove  the  same  on  such  hear- 
ing, may  oppose  the  prayer  of  such  petition, 
by  filing  with  the  register  an  answer  or  ob- 
jections thereto  as  hereinafter  provided. 

12.  The  warrant  issued  to  the  marshal, 
as  messenger,  under  the  11th  section  of  the 
bankrupt  act,  shall  designate  the  creditors 
(if  any)  on  whom  personal  service  is  to  be 
made  ;  and  notice  shall  be  served  by  mail 
upon  all  creditors  not  so  designated.  No 
creditor  shall  be  designated  as  one  on  whom 
personal  service  is  to  be  made,  except  for 
special  reasons  of  an  imperative  or  very  im- 
portant character. 

13.  The  marshal  shall,  under  rule  13  of 
the  general  orders,  appoint  special  deputies 
to  act  as  messengers,  and  shall  designate  one 
or  more  to  attend  at  the  ofiioe  of  each  regis- 
ter, when  required,  for  the  purpose  of  serv- 
ing notices  and  subpoenas,  and  performing 
such  other  official  duties  as  may  be 
necessary. 

14.  Whenever  a  petition  is  referred  to  a 
register  in  a  voluntary  case,  and  whenever, 
in  an  involuntary  case,  an  order  is  made  on 
an  adjudication  of  bankruptcy,  referring  the 
case  to  a  register,  the  clerk,  at  the  time  he 
sends  or  delivers  to  the  register  a  copy  of  the 
order  of  reference,  shall  transmit  therewith 
to  him  the  sum  of  twenty  dollars  out  of  the 
fifty  dollars  deposited  with  the  clerk  under 
section  47  of  the  act;  the  same  to  be  ap- 
plied to  the  payment  of  such  fees  of  the  regis- 
ter as  are  chargeable  in  the  petitioner  mak- 
ing the  deposit.  Whenever,  by  a  return 
made  to  the  court,  under  oath  by  the  regis- 
ter, of  the  fees  so  chargeable  for  services  ren- 
dered by  hira,  it  shall  appear  that  the  ag- 
gregate amount  of  such  fees  exceeds  the 
amount  so  transmitted,  the  clerk  shall,  if 
requested  by  the  register,  make  furlhei-  pay- 


ment to  him  thereon  to  the  amount  of  such 
fees,  until  the  fifty  dollars  shall  be  exhaust- 
ed ;  and  thereafter  the  fees  of  the  register 
which  are  chargeable  to  such  petitioners, 
shall  be  paid  or  secured  in  like  manner  as 
the  other  fees  provided  for  by  rule  29  of  the 
"  general  orders  in  bankruptcy."  The  fore- 
going provisions  of  this  rule  shall  not  apply 
to  a  case  of  voluntary  bankruptcy,  where  un- 
der rule  30  of  the  "  general  orders  in  bank- 
ruptcy," the  judge  shall  direct  that  the  fees 
and  costs  in  the  case  shall  not  exceed  the 
sum  required  by  the  act  to  be  deposited 
with  the  clerk  ;  but  in  every  such  case,  such 
of  the  disbursements  made  by  the  register 
and  marshal  for  the  purposes  specified  iu 
rule  12  of  the  '"  general  orders  in  bank- 
ruptcy," and  returned  by  them  under  oath, 
under  said  rule  12,  as  are  chargeable  to  the 
petitioning  debtor,  shall  be  refunded  to  them 
severally  by  the  clerk  out  of  such  sum  ;  and 
the  clerk,  marshal  and  register,  shall  per- 
form the  duties  required  of  them  by  such 
petitioning  debtor,  without  first  requiring 
payment  or  security  for  their  fees  ;  subject 
to  the  application  by  the  court,  to  such  fees, 
of  so  much  as  shall  remain  after  refunding 
such  disbursements. 

15.  A  party  appearing  to  show  cause 
against  or  oppose  the  prayer  of  a  petition 
under  the  11th  or  39th  sections  of  the  bank- 
rupt act,  shall  file  a  brief  statement,  in  writ- 
ing, of  the  grounds  of  his  opposition  or  ob- 
jections thereto,  if  such  objections  relate 
solely  to  questions  of  law  or  practice  in  re- 
spect to  the  regularity  or  sufficiency  of  the 
petition.  If  his  opposition  to  such  petition 
is  founded  upon  a  denial  of  any  statement 
of  facts  contained  in  such  petition  or  upon 
the  alleged  existence  of  other  facts  not 
stated  therein,  he  shall,  by  answer  to  such 
petition,  set  forth  in  writing,  in  distinct  and 
separate  articles,  and  according  to  his  best 
knowledge,  information  and  belief,  his  de- 
nial of  each  material  allegation  so  denied 
by  him,  and  each  allegation  of  new  matter, 
so  that  distinct  and  separate  issues  may  be 
readily  framed  thereon ;  and  he  shall  annex 
thereto  his  affidavit  that  he  has  read  said 
answer  so  signed  by  him,  or  heard  the  same 
read,  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  that  as  to  those 
believes  it  to  be  true. 
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16.  The  court,  at  its  own  instance,  or  on 
motion  of  either  party,  will  refer  to  a  regis- 
ter, commissioner  or  referee,  designated  or 
appointed  for  the  purpose,  for  examination 
and  report,  such  matters  arising  in  proceed- 
ings in  bankruptcy,  as,  under  the  provi- 
sions of  the  bankrupt  act  may  properly  be 
so  referred. 

17.  Exceptions  may  be  filed  to  the  report 
of  a  register,  referee  or  commissioner,  upon 
any  matter  referred  to  him  (except  the  adju- 
dication of  bankruptcy),  within  eight  days 
after  the  filing  of  such  report;  and  excep- 
tions to  the  admission  or  rejection  of  evi- 
dence may  be  filed  within  four  days  after 
the  return  of  proofs  so  filed ;  and  either 
party  may  then  apply  for  an  order  fixing  a 
time  for  hearing  upon  such  exceptions. 

When  a  trial  by  jury  is  to  be  had,  no 
formal  pleading  shall  be  necesary  to  present 
the  issue,  but  the  same  shall  be  tried  upon 
the  issues  made  by  the  petition,  answer  and 
other  papers. 

19.  All  returns  and  reports  from  registers 
in  bankruptcy  or  other  ofiicers  of  the  court, 
referees,  shall  be  directed  to  the  clerk  of  the 
court  at  Cleveland,  Ohio,  and  shall  be  sent 
free  of  postage  or  other  charge. 

20.  Letters  to  the  register  clerk  or  mar- 
shal requiring  an  answer,  should  be  accom- 
panied by  envelopes,  properly  addressed, 
and  with  the  proper  postage  stamps  affixed, 
in  which  to  inclose  the  reply  and  whatever 
else  may  be  required ;  and  no  register  or  other 
ofBcer  of  the  court  will  be  required  to  answer 
any  such  letter  unless  this  be  done.  When- 
ever any  receipt  is  desired  from  any  such 
officer,  it  must  be  prepared  and  presented 
by  the  party  desiring  it. 

21.  In  every  certificate  made  by  a  regis- 
ter stating  any  cashpoint,  or  matter  for  the 
opinion  of  the  district  judge  under  the  4th 
or  6th  sections  of  the  bankrupt  act,  accord- 
ing to  form  No.  50  established  by  the  gen- 
eral orders  in  bankruptcy,  the  facts  agreed 
upon  by  the  parties  to  the  controversy  shall 
be  clearly  and  fully  stated  with  reasonable 
certainty  of  time  and  place ;  and  this  shall 
be  followed  by  a  brief  statement  of  the 
claim  made,  or  position  assumed,  by  each 
of  the  parties  in  the  controversy.  The  reg- 
ister shall  add  thereto  such  proposed  order, 
adjudication  or  decision,  as  in  his  judgment 
ought  to  be  made,  which  shall  be  in  such 
form  that  the  district  judge  may  signify  his 


approval  thereof  by  his  signature.  The 
register  shall  then  afibrd  to  each  of  the  op- 
posing parties,  or  their  attorneys,  a  reason- 
able opportunity  to  consent,  in  writing,  to 
the  register's  decision  thereon.  The  court 
will,  on  the  approval  and  confirmation  of 
such  decision  of  the  register,  make  such 
order  for  costs,  against  any  party  declining 
to  assent  thereto,  as  may  be  deemed  proper. 
In  case  all  parties  to  such  controversy  shall 
assent  to  such  adjudication  oi'  decision  of 
the  register,  he  shall  file  the  same  and  pro- 
ceed with  the  case  upon  the  basis  thereof, 
as  though  such  controversy  had  not  arisen. 

22.  If,  after  the  order  of  adjudication  of 
bankruptcy,  and  before  the  appointment 
of  an  assignee  any  property  of  the  bank- 
rupt, in  the  opinion  of  the  court  or  register, 
requires  to  be  taken  possession  of,  the  court  or 
register  may  issue  an  order  to  the  marshal 
as  messenger  to  take  possession  thereof, 
and  adopt  such  measures  relative  thereto  as 
may  be  deemed  proper,  and  account  to  the 
assignee  for  the  same  or  its  proceeds. 

23.  It  shall  be  the  duty  of  the  assignee, 
as  soon  as  practicable  after  his  appointment 
shall  be  complete,  to  take  into  his  posses- 
sion all  the  estate  of  the  bankrupt  real  and 
personal,  of  every  name  and  nature,  with 
the  exceptions  mentioned  in  the  bankrupt 
act ;  and  also  all  the  deeds  and  books  of 
account,  papers  and  writings  of  the  bank- 
rupt pertaining  thereto ;  and  for  this  pur- 
pose the  assignee  shall  make  diligent  inquiry 
into  the  afiairs  and  transactions  of  the 
bankrupt ;  and  he  shall  be  provided,  on 
application  to  the  clerk,  with  a  certified 
copy  of  such  bankrupt's  petition  and 
schedules  therewith  filed,  the  expense 
whereof  shall  be  taxed  in  the  bill  of  costs 
in  the  case.  Every  assignee  shall,  under 
section  27  of  the  bankrupt  act,  produce  and 
file  with  his  account,  proper  vouchers  for 
all  payments  made  by  him,  except  pay- 
ments of  one  dollar  or  less,  and  except 
items  in  regard  to  which  the  court  shall  for 
reasonable  cause,  and  by  special  order,  dis- 
pense with  vouchers.  The  items  so  ex- 
cepted may  be  allowed  to  a  reasonable 
extent,  upon  the  oath  of  the  assignee,  that 
the  amounts  charged  therein  were  actually 
and  necessarily  paid. 

24.  In  cases  of  voluntary  bankruptcy 
wherein  the  assignee  or  any  creditor,  after 
the  adjudication  of  bankruptcy,  has  reason 
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to  suspect  that  the  petitioner  has  property 
or  rights  therein  not  disclosed,  or  which  he 
conceals,  such  assignee  or  creditor  may 
apply  for  an  order  for  the  examination  of 
such  petitioner  on  oath  or  affirmation,  which 
application  shall  state  the  grounds  of  such 
suspicion  in  brief  terms  and  shall  be  veri- 
fied by  oath,  and  presented  to  the  court  or 
the  register  to  whom  the  cases  stand  re- 
ferred. Whereupon  if  it  appear  reasonable 
the  court  of  register,  (as  the  case  may  be,) 
may  issue  the  proper  order  for  such  bank- 
rupt's examination;  and  if  he  shall  fail  to 
obey  such  order,  after  due  service,  the 
court  may  compel  his  attendance  by  war- 
rant directed  to  the  marshal,  commanding 
him  to  arrest  such  bankrupt  and  bring  him 
forthwith  before  the  court,  or  register,  for 
such  examination. 

25.  In  cases  of  involuntary  bankruptcy, 
it  shall  be  the  duty  of  the  assignee,  as 
soon  as  practicable  after  he  shall  be  ap- 
pointed and  qualified,  to  apply  to  the  bank- 
rupt for  a  full  and  true  account  of  all  his 
property  and  rights  of  property,  and  of  all 
the  deeds  and  books  of  account,  papers  and 
writings  of  the  bankrupt  pertaining  thereto, 
as  required  by  the  bankrupt  act;  and  if 
the  bankrupt  shall  refuse  to  give  such 
account,  or  if  the  assignee,  or  any  creditor 
of  the  bankrupt,  shall  have  good  reason  to 
suspect  that  he  has  practiced  any  conceal- 
ment, or  fraud,  in  giving  such  account,  such 
assignee  or  creditor  may,  on  application  to 
the  court,  and  due  cause  shown  by  affidavit, 
have  an  order  for  the  examination  of  such 
bankrupt ;  and,  if  necessary,  for  compulsory 
process  against  him,  as  provided  in  the  last 
preceding  rule. 

26.  Under  rule  9  of  the  "  general  orders 
in  bankruptcy,"  an  assignee  shall  notify  the 
register  of  his  acceptance  or  rejection  of  the 
trust,  and  the  register  shall  immediately,  on 
receiving  such  notice,  report  it  to  the  clei'k 
of  the  court.  Every  assignee  shall,  immedi- 
ately on  receiving  an  assignment  of  an 
estate  in  bankruptcy,  send  or  deliver  such 
assignment  to  the  clerk  of  the  court,  who 
shall  make  a  true  cop}'  of  it,  and  certify 
such  copy  under  his  hand  and  the  seal  of 
the  court;  and  such  certified  copy  shall 
then  be  placed  and  kept  by  him  on  file,  and 
the  original  assignment  shall  be  returned  to 
the  assignee. 

27.  Every  bankrupt  shall  at  all  times  be 


bound  to  attend  the  assignee  upon  the  re- 
quirement of  the  register  acting  in  his  case, 
on  reasonable  notice  in  writing  for  that  pur- 
pose, to  be  served  personally  or  left  at  his 
usual  place  of  abode,  in  order  to  assist  in 
making  out  the  accounts  of  said  bankrupt's 
estate  and  effects,  and  to  give  information 
as  to  his  debts  and  property ;  and  also  to 
attend  any  court  to  be  examined  in  any  suit 
or  proceeding  respecting  the  same,  for 
which  he  shall  be  entitled  to  receive  from 
the  assignee  a  reasonable  compensation  out 
of  the  estate. 

28.  When  an  order  for  the  examination 
of  any  bankrupt  or  other  person  shall  be 
made,  any  creditor,  or  the  bankrupt  him- 
self, at  the  time  and  place  appointed  for 
such  examination,  or  at  any  other  time  to 
which  such  examination  may  be  continued 
or  adjourned,  may,  at  his  own  expense, 
produce  witnesses  touching  the  subject 
matter  of  such  examination,  and  shall  be 
entitled  to  the  ordinary  process  of  subpoena, 
to  be  issued  by  the  clerk  or  register,  re- 
quiring the  attendance  of  such  witnesses, 
which  subpoena  the  witnesses  shall  be 
bound  to  obey,  provided  their  legal  fees  are 
paid  or  tendered  on  the  service  of  such 
subpoena. 

29.  Application,  under  section  34  of  the 
bankrupt  act,  to  set  aside  and  annul  the 
discharge  granted  to  any  bankrupt,  shall 
clearly  set  forth,  in  separate  and  distinct 
articles,  and  with  reasonable  certainty  of 
time  and  place,  according  to  the  best  knowl- 
edge, information  and  belief  of  the  applicant, 
all  the  material  facts  and  allegations  on 
which  the  application  is  based  ;  the  bank- 
rupt shall  admit  or  deny,  or  otherwise 
answer  the  several  allegations  of  such  ap- 
plication, in  distinct  articles,  in  like  manner; 
and  such  application  and  answer  shall  sever- 
ally be  verified  by  affidavit,  substantially  hi 
the  form  prescribed  by  rule  15. 

30 .  That  for  securing  the  payment  of  the 
disbursements,  expenses  and  charges  of 
the  clerk,  marshal,  and  other  officers  of  the 
court,  in  cases  in  bankruptcy,  the  petitioner 
be,  and  he  is  hereby  required  to  deposit 
with  the  clerk,  on  the  filing  of  his  petition, 
(or  at  any  subsequent  time  prior  to  the  ap- 
plication for  final  discharge,  when  thereto 
required),  in  addition  to  the  $50  required 
by  law  to  be  deposited  for  the  register,  the 
further  sum  of  fifty  dollars  in  money,  or 
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that  he  give  security  to  the  satisfaction  of 
the  clerk,  for  the  payment  of  such  dis- 
bursements, expenses  and  charges. 

31.  In  pursuance  of  rule  No.  28  of  the 
"general  orders  in,  bankruptcy,"  the  follow- 
ing banks  in  this  district  are  designated  as 
those  in  which  all  moneys  received  by  as- 
signees or  paid  into  court  in  the  course  of 
any  proceedings  in  bankruptcy,  shall  be  de- 
posited, to  wit : 

In  the  4th  congressional  district — Rutan, 
Riddle  &  Co.,  backers,  Bellefontaine. 

In  the  5th  congressional  district — First 
National  Bank  of  Findlay,  a,t  Findlay. 

In  the  8th  congressional  district — First 
National  Bank  of  Mansfield,  at  Mansfield. 

In  the  9th  congressional  district — First 
National  Bank  of  Norwalk,  at  Norwalk. 

In  the  10th  congressional  district — Toledo 
National  Bank,  at  Toledo. 

In  the  13th  congressional  district — Knox 
County  National  Bank,  at  Mt.  Vernon. 

In  the  14th  congressional  district — First 
National  Bank  of  Elyria,  at  BIyria. 

In  the  17th  congressional  district — Far- 
mers' National  Punk  of  Salem,  at  Salem. 

In  the  18th  tiongressional  district — First 
National  Bank  t»f  Cleveland,  at   Cleveland. 

In  the  19th  congressional  district — First 
National  Bank  of  Warren,  at  Warren. 

All  moneys  received  by  the  clerk  of  the 
court  on  account  of  any  bankrupt's  estate, 
shall  be  deposited  in  said  First  National 
Bank  in  the  city  of  Cleveland  ;  and  all  sums 
received  by  an  assignee  on  account  of  any 
estate  of  which  he  is  assignee,  shall  be  de- 
posited in  such  one  of  said  banks  as  he  shall 
select  by  a  writing  to  be  signed  by  him  and 
filed  with  the  clerk.  The  check,  or  war- 
rant, for  drawing  monies  deposited  by  the 
clerk,  shall  be  signed  by  the  clerk  and  coun- 
tersigned by  the  judge.  The  check,  or 
warrant,  for  drawing  monies  deposited  by 
an  assignee,  shall  be  signed  by  him  and 
countersigned  by  the  register  designated 
to  act  in  the  case  of  the  estate  on  account  of 
which  such  monies  were  deposited. 

32.  The  warrant  issued  under  sections  11 
and  42  of  the  act,  according  to  Forms  No. 
6  and  No.  59  shall  specify  that  the  notice 
to  creditors  shall  be  published  at  least  once 
in  the  Daily  Cleveland  Herald  and  also  at 
least  once  in  some  other  newspaper  printed 
or  of  general  circulation  in  the  county 
wherein  the  petitioner  shall  reside,  to  be 


named  by  the  petitioner  or  his  attorney,  or 
in  default  thereof  by  the  register  or  oflicer 
issuing  such  warrant.  All  other  notices  re- 
quired by  law,  or  by  the  "  general  orders 
in  bankruptcy"  or  by  theSe  rules  to  be  pub- 
lished in  a  newspaper,  excepting  notices  of 
the  sale  of  property,  shall  be  published  at 
least  once  in  one  of  the  newspapers  in 
which  the  notice  of  the  first  meeting  of 
creditors  was  directed  by  the  warrant  to  be 
published.  The  marshal,  the  clerk,  and 
every  assignee,  shall  preserve  and  return  to 
the  court,  or  register,  as  the  case  may  be, 
a  copy  cut  from  each  newspaper  of  such  no- 
tice or  advertisement  as  may  be  published 
by  them  respectively,  with  a  proper  certifi- 
cate of  the  publication  thereof. 

33.  Ordered  that  the  marshal  shall  pro- 
cure, at  the  expense  of  the  United  States, 
and  deliver  to  the  clerk,  blank  forms  of  all 
the  necessary  process  ;  and  the  clerk  having 
signed  the  same  and  affixed  the  seal  of  the 
court  thereto,  shall  furnish  each  register 
with  the  necessary  number  thereof  for  his 
use  ;  and  the  register  before  issuing  such 
process  shall  sign  or  countersign  the  same, 
as  maybe  proper  in  the  case. 

The  usual  and  all  legal  fees  of  the  clerk 
for  preparing  and  issuing  such  process  to  the 
register,  and  for  making  copies  of  petitions 
and  other  papers,  shall  be  taxed  as  costs  in 
the  case,  to  be  paid  as  other  costs  are  re- 
quired to  be  paid. 

34.  That,  in  cases  of  voluntary  bankrupt- 
cy, the  petitioner  shall  have  the  option,  by 
himself  or  attorney,  of  preparing  the  notice 
to  his  creditors  to  be  served  under  the  war- 
rant, provided  the  same  are  correctly  pre- 
pared and  furnished  to  the  marshal  as  mes- 
senger, in  proper  form  and  within  such  time 
as  will  enable*  him  to  mail  the  same  so  as 
to  give  the  requisite  notice  to  the  persons 
therein  named.  Notice  of  such  option  shall 
be  given  to  the  clerk  before  the  issuing  of  the 
warrant,  to  be  by  him  noted  on  the  same. 

The  allowance  to  the  marshal  for  prepara- 
tion of  such  notices,  when  prepared  by  him, 
or  the  examination  thereof  when  prepared 
by  the  petitioner,  shall  be  subject  to  the  spe- 
cial order  of  the  court  in  each  case. 

niSTKiCT  Court  op  thb  United  States,  I 
Northern  District  of  Ohio,         J 

Cleveland,  March  31,  1871. 
A.  W.  Gazzam,  Esq. 
Dear  Sir  :  In  answer  to  your  letter,  I  can 
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state  that  I  have  adopted  no  new  rules  in 
bankruptcy  since  November  4,  1870. 
Very  respectfully, 

C.  T.  Sherman. 


OHIO.— Southern  District. 

ADDITIONAL  BULBS,  UNITED  STATES   CIKOUIT 
AND  DISTRICT  COUBTS. 

Ordered:  That  the  clerk  make  a  careful 
compilation  of  the  rules  adopted  by  the 
circuit  and  district  courts  since  the  publi- 
cation of  the  rules  in  the  year  1860,  and 
now  in  force,  stating  the  date  of  the 
adoption  of  such  rules,  and  the  court  in 
which  it  was  adopted,  and  that  he  caused 
the  same  to  be  printed  for  the  use  of  the 
court  and  the  bar. 

CIRCUIT  COURT. 

January  12(h,  1860. 

Rule  :  Exceptions  to  the  form  and  man- 
ner of  taking  and  returning  depositions,  in- 
cluding the  proof  of  the  official  character  of 
the  person  taking  them,  shall  be  filed  in  the 
clerk's  office,  at  least  one  day,  before  the 
case  is  called  for  trial,  and  unless  so  filed, 
shall  be  held  to  be  waived. 

April  Wth,  1802. 

Ordered  hy  the  court :  That  hereafter  no 
person  be  permitted  to  occupy  either  of  the 
rooms  in  the  third  story  of  this  building, 
except  the  members  of  the  court,  the  clerk 
and  his  deputies,  the  district  attorney  and 
his  assistants,  the  marshal  and  his  deputies, 
and  the  grand  and  petit  juries  of  this  court. 

Ma/U  IWh,  1862. 

Ordered  hy  tlie  court :  That  the  marshal 
be  and  he  is  hereby  authorized  to  employ 
not  more  than  four  bailifis  to  attend  upon 
each  general  term  of  the  circuit  and  district 
courts ;  and  not  more  than  three  at  each 
special  term  of  said  courts;  this  order  to 
take  effect  from  the  first  day  of  this  term. 

Aiigust  tth,  1662. 

Ordered  hy  the  court :  That  instead  of  per- 
sonal security  for  costs,  the  plaintiff  may 
deposit  with  the  clerk  of  the  court  such  sum 
as  the  clerk  may  deem  sufficient,  and  the 
amount  may  be  increased  from  time  to  time 
as  the  court  or  either  of  the  judges  thereof 

may  direct. 

October  Z2ci,  1862. 

Ordered :  That  any  person  lawfully  suni- 
moned  to  attend  as  ii  gi'and  juror  of  this 


court,  shall  fail  to  be  present  at  the  opening 
thereof,  at  the  term  for  which  he  is  sum- 
moned, a  writ  of  attachment  shall  be  issued 
against  said  juror,  returnable  forthwith,  in 
order  that  he  be  properly  dealt  with  as  for 
a  contempt  of  court. 

Oetoiier  23d,  1862. 

Ordered :  That  the  marshal  upon  receiv- 
ing moneys  on  execution  decrees,  or  orders 
of  sale,  pay  the  same  except  his  own  costs, 
into  the  court  to  the  clerk  thereof;  the  clerk 
shall  thereupon  deposit  such  moneys,  ex- 
cept his  own  costs,  as  may  be  directed  by  the 
district  judge,  causing  the  depository  to 
specify  the  case  in  which  the  same  was  re- 
ceived, and  the  same  shall  be  drawn  upon 
the  check  of  the  clerk,  countersigned  by  the 
district  or  circuit  judge,  and  not  otherwise. 

Ordered :  That  when  a  cause  in  chancery 
is  settled  by  the  parties,  or  dismissed  with- 
out prejudice  by  consent  of  parties,  and  a 
decree  for  costs  only  is  entered,  the  parties 
may  waive  the  making  of  a  complete  record, 
by  filing  with  the  clerk  a  written  agree- 
ment to  that  effect,  signed  by  the  parties  or 
their  counsel. 

Ordered  further  :  That,  when  an  action 
at  law  is  discontinued,  or  the  plaintiff  in 
such  action  becomes  nonsuited,  no  complete 
record  shall  be  made  unless  specially  di- 
rected by  the  court  or  one  of  the  judges 
thereof. 

Octoier  281%,  1862. 

Ordered  hy  the  court :  That  so  much  of 
the  present  rule  as  requires  a  special  and  ad- 
journed term  of  this  court,  on  the  third 
Tuesday  of  December  and  the  third  Tues- 
day of  February,  be  rescinded,  and,  instead 
of  said  terms,  there  shall  be  a  special  and 
adjourned  term  on  the  third  Tuesday  of 
January  in  each  year. 

Nmmiber  eth,  1862. 

Ordered  hy  the  court :  That  no  attorney 
or  counselor-at-law,  or  any  clerk  of  this 
court,  or  marshal  or  his  deputies,  shall  be 
received  as  bail  or  security  in  any  cause  or 
matter  in  this  court,  and  that  no  attorney  or 
counselor-at-law  be  summoned  to  serve  on 
any  grand  or  petit  jury. 

November  18ft,  1862. 

Ordered  .•  That  in  issuing  the  writ  in  any 
case  marked  "  collection  case,"  the  clerk 
shall  endorse  the  time  at  which  the  plaintiff 
shall  be  entitled  to  a  judgment,  if  no  cause 
for  a  continuance  be  shown,  a  copy  of  which 
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endorsement  shall,  with  the  writ,  be  served 
on  the  defendant  by  the  marshal. 

Ordered  :  That  executions  on  judgments 
entered  as  aforesaid  shall  be  returnable  on 
the  first  day  of  the  next  term  of  the  court, 
if  thirty  days  shall  intervene  before  the  re- 
turn day ;  otherwise  such  execution  shall  be 
returnable  on  the  first  day  of  the  next  suc- 
ceeding term. 

October  24ift,  1863. 

Ordered :  That  all  orders  or  rules  ap- 
pointing special  or  adjourned  terms  of  this 
court,  except  that  authorized  to  be  had  on 
the  third  Tuesday  of  June  in  each  year,  be 
rescinded. 

Octoier  2eth,  1863. 

Ordered  :  That  accounts  of  commission- 
ers of  this  court  against  the  United  States, 
for  their  fees  for  "  per  diems,"  and  on  sub- 
poenas and  other  writs  in  criminal  cases,  will 
not  be  certified  to  by  either  of  the  judges  of 
this  court,  unless  it  shall  have  been  pre- 
viously certified  by  the  district  attorney  of 
the  United  States  for  this  district,  that  the 
case  was  a  proper  one  for  inquiry  by  the 
commission,  and  shall  signify  his  assent  that 
process  issue,  and  that  witnesses  shall  be 
subpoenaed. 

October  30t7>,  1863. 

Ordered  :  That  all  appointments  of  mas- 
ters and  examiners  in  chancery  heretofore 
made  by  this  court,  excepting  those  made  in 
special  cases,  and  for  special  purposes,  be 
and  the  same  are  hereby  revoked. 

Ordered  :  That  Aaron  F.  Perry,  John  L. 
Miner,  Charles  P.  James,  and  Alexander 
Todd,  Esquires,  be  and  they  are  hereby  ap- 
pointed masters  and  examiners  in  chancery 
in  all  cases  on  the  equity  side  of  this  court 
not  included  in  the  exception  stated  in  the 
foregoing  rule. 

January  6th,  1864. 

Ordered  :  That  hereafter  all  gentlemen  of 
the  bar  practicing  either  in  the  circuit  or 
district  courts  shall  subscribe  their  names  to 
a  roll  of  this  bar  to  be  provided  by  the  clerk, 
and  that  no  person  shall  be  permitted  to 
subscribe  said  roll  unless  he  shall  have  com- 
plied with  the  rule  of  this  court  respecting 
the  admission  of  attorneys  and  counselors. 
rt  is  further  ordered  that  a  fee  of  five  dol- 
lars be  paid  to  the  clerk  by  each  counselor 
subscribing  said  roll. 

October  3d,  1865. 

Ordered :  That  so  much  of  the  eighth  rule 


as  declares  a  party  to  a  suit  incompetent  as 
a  witness  be  rescinded,  and  that  so  much  of 
the  statute  of  Ohio  as  provides  that  a  party 
to  a  suit  shall  be  competent  as  a  witness  in 
said  cases,  be  and  the  same  is  adopted  as  a 
rule  of  this  court. 

November  23d,  1865. 

-  Ordered  :  That  all  witnesses  in  attendance 
at  this  court  shall  claim  their  certificates  for 
mileage  and  per  diem  at  the  time  of  their 
discharge  from  such  attendance,  or  within 
ten  days  thereafter,  or,  in  default  thereof, 
they  shall  forfeit  such  claim,  unless  in  spe- 
cial cases  to  be  adjudged  by  the  court. 

October  29, 1866. 

Ordered  :  That  the  clerk  issue  the  neces- 
sary certificates  to  all  witnesses  subpoenaed 
on  behalf  of  the  United  States  in  all  causes, 
civil  as  well  as  criminal,  and  when  such  wit- 
nesses shall  produce  such  certificates  to  the 
marshal,  the  said  marshal  is  hereby  ordered 
to  pay  the  same. 

March  laih,  1867. 

Ordered  :  That  if  any  person  summoned 
as  a  grand  or  petit  juror  in  this  court  shall 
fail  to  attend  according  to  the  command  of 
the  process,  unless  excused  before  the  com- 
mencement of  the  term  at  which  he  is  re- 
quired to  attend,  for  a  reason  satisfactory  to 
the  judge,  a  rule  shall  be  entered  and  served, 
requiring  him,  within  ten  days,  to  show 
cause  why  he  should  not  be  fined  or  other- 
wise dealt  with,  as  for  contempt  of  court. 

Ordered  :  That  if,  on  the  call  of  the  cases 
assigned  for  a  particular  day  of  the  term, 
counsel  shall  fail  to  appear  and  answer  in 
any  case,  it  shall  be  continued,  or,  if  liable 
to  be  dimissed  under  any  rule  of  court,  the 
dismissal  shall  be  entered ;  and  such  con- 
tinuance or  dismissal  shall  be  set  aside  only 
for  cause  shown. 

April  2d,  1867. 

Ordered  :  That  the  special  term  of  this 
court  set  for  the  first  Tuesday  of  June  an- 
nually, be  and  the  same  is  hereby  abolished. 

CIRCUIT  COURT. 

October  mth,  1868. 

Rule  1.  When  the  "  general  superintend- 
ence and  jurisdiction  "  authorized  to  be  exer- 
cised by  the  second  section  of  the  "  Act  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved 
March  2d,  1867,  is  intended  to  be  invoked, 
the  party  so  intending  shall  file  in  the  office 
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of  the  clerk  of  the  circuit  court  a  petition 
verified  hy  affidavit,  setting  forth  briefly  the 
facts  of  the  case  and  the  rehef  sought,  and 
he  shall,  at  the  same  time,  deposit  such  sum 
of  money  as  the  clerk  shall  deem  necessary 
to  cover  the  costs,  or,  in  lieu  thereof,  the 
clerk  may,  in  his  discretion,  take  an  under- 
taking which  he  shall  deem  suflBcient  for 
that  purpose.  The  clerk  shall  thereupon 
docket  the  case,  and  enter  an  order  that  the 
adverse  party,  within  a  time  to  be  fixed  by 
the  order,  shall  file  an  answer  verified  by 
affidavit,  if  he  desire  to  answer ;  and  a  copy 
of  such  order,  with  a  caption  stating  the 
style  of  the  case,  and  that  it  is  in  bankrupt- 
cy, shall  thereupon  be  served  by  the  marshal 
upon  such  adverse  party. 

The  marshal's  return  of  service  shall  be 
in  the  following  form :  A.  B.  vs.  C.  D.,  Oir. 
Ot.  U.  S.,  S.  Dist.  .0.,  in  bankruptcy.  I 
served   the  order   in  this,   dated  day 

of  ,  A.  D.  1868.     [State  the  manner 

of  service.]         'E.  "S .,  Marshal.        Fees. 

Upon  the  filing  of  the  answer,  the  peti- 
tioner may  reply  under  oath  within  a  time 
to  be  fixed  by  the  clerk  upon  his  applica- 
tion. 

2.  The  counsel  for  the  petitioner  at  the 
time  of  filing  the  petition  shall  file  also-  a 
brief,  setting  forth  the  points,  and  authori- 
ties intended  to  be  relied  upon. 

If  the  counsel  for  the  adverse  party  de- 
sire to  submit  a  brief,  he  shall  file  it  within 
the  time  fixed  for  the  filing  of  the  answer. 

The  counsel  for  the  petitioner  may  submit 
a  closing  brief  within  a  time  to  be  fixed  by 
the  clerk. 

The  times  fixed  by  the  clerk  as  aforesaid, 
may  be  enlarged  by  the  written  agreement 
of  the  parties  or  their  counsel  filed  with  the 
clerk. 

3.  When  the  case  is  ready  to  be  submit- 
ted, the  clerk  shall  transmit  the  paper  to  the 
circuit  judge. 

4.  If  either  party  shall  desire  to  be  heard 
in  oral  argument,  he  shall  notify  the  other 
party,  and  the  circuit  judge,  as  early  as  may 
be,  and  thereupon  the  judge  shall  fix  a  time 
and  place  for  such  argument. 

5.  The  clerk  and  marshal  shall  be  allowed 
the  same  fees,  as  are  allowed  by  law  for 
like  services  in  proceedings  in  bankruptcy  in 
the  district  court.  When  the  decision  of 
the  judge  is  made,  the  clerk  shall  enter  it  in 


the  proper  book  and  transmit  a  certified  copy 
to  the  district  court. 

6.  The  petition  mentioned  in  the  forego- 
ing rule  No.  1  shall  be  filed  within  ten  days 
from  the  entry  of  the  order  complained  of, 
unless  the  time  shall  be  extended  by  the 
district  judge,  by  an  order  filed  with  the 
«lerk  within  said  ten  days ;  a  failure  to  file 
the  petition  in  time  shall  be  held  to  be  a 
waiver  of  the  right  to  file  the  same  and  none 
shall  be  filed  thereafter. 

NoTE..^These  rules  are  not  intended  to 
affect  the  right  as  given  by  the  section  re- 
ferred to,  to  file  a  bill  in  equity,  when  that 
course  shall  be  preferred.  In  such  cases, 
these  rules  wiU  apply  as  far  as  applicable, 
and  such  special  orders  in  addition  will  be 
made,  in  each  case,  as  may  be  deemed  pro- 
per. 

Daxmber  22d,  1868. 

Ordered:  That  Jiereafter  when  any  party 
to  a  suit  in  this  court,  or  any  claimant,  in 
any  case  under  the  internal  revenue  laws, 
shall  demand  a  special  jury,  the  cost  of 
summoning  such  jury  and  the  compensation 
of  the  jurors,  shall  be  paid  by  the  party  or 
claimant  making  such  demand. 

January  iZci,  1869, 

Ordered  hy  the  court :  That  the  rule  pre- 
scribing the  oath  for  admission  to  the  bar  of 
this  court,  be  rescinded,  and  hereafter  the 
following  shall  be  the  form :  You  do  sol- 
emnly swear,  that  you  will  support  and  de- 
fend the  constitution  of  the  United  States, 
and  that  you  will  bear  true  faith  and  allegi- 
ance to  the  same,  and  that  you  will  well  and 
faithfully  discharge  your  duties  as  an  at- 
torney and  counselor  at  law,  solicitor  in 
chancery,  and  proctor  and  advocate  in  ad- 
miralty, to  this  court  and  your  clients,  ac- 
cording to  the  best  of  your  skill  and  under- 
standing, and  this  you  do  as  you  shall  an- 
swer to  God. 

Februaru  3d,  1869. 

Ordered:  That  counsel  filing  precipes  for 
subpoenas  or  other  process,  shall  when  prac- 
ticable state  the  residence  of  the  parties  to 
be  served  or  where  they  may  be  found  or 
if  the  process  be  for  the  seizure  of  property, 
the  place  where  the  same  may  be,  shall  be 
stated.  And  it  shall  be  the  duty  of  the 
clerk,  in  issuing  the  process,  to  set  forth 
therein,  the  information  as  above  required  in 
the  precipe. 
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October  lllb,  1869. 

Ordered :  That  hereafter  in  all  applica- 
tions for  a  continuance,  by  either  party,  on 
the  grounds  of  the  absence  of  a  material  wit- 
ness, or  witnesses,  the  party  making  such 
application,  shall  state,  not  only  the  mate- 
riality of  the  testimony  of  the  witness  or 
witnesses,  but  also  the  facts  he  expects  to 
prove  by  such  absent  witness  or  witnesses. 

DISTRICT  COURT. 

Man  31st,  uei. 

Ordered  hy  the  court :  That  so  much  of 
rule  IV  of  the  admiralty  rules  of  this  court, 
as  requires  the  publication  of  notices  in  ad- 
miralty causes,  in  the  Daily  Gazette  or 
the  Daily  Enquirer  of  Cincinnati,  at  the  op- 
tion of  the  proctor  for  the  party  for  whom, 
or  at  whose  instance  the  notice  shall  be  pub- 
lished, is  hereby  rescinded ;  and  hereafter 
such  notice  may  be  published  in  any  daily 
paper  in  Cincinnati  of  general  circulation  in 
the  city,  which  may  be  designated  by  such 
proctor;  or  if  no  designation  be  made,  then 
in  such  daily  paper  as  the  marshal  shall  se- 
lect for  that  purpose. 

March  19th,  1869. 

Ordered :  That  if  any  person  summoned 
as  a  grand  or  petit  juror  in  this  court  shall 
fail  to  attend  according  to  the  command  of  the 
process,  unless  excused  before  the  com- 
mencement of  the  term,  at  which  he  is  re- 
quired to  attend,  for  a  reason  satisfactory  to 
the  judge,  a  rule  shall  be  entered  and  served 
requiring  him  within  ten  days,  to  show 
cause  why  he  should  not  be  fined,  or  other- 
wise dealt  with  as  for  a  contempt  of  court. 

April  2d,  1867. 

Ordered  by  the  Court :  That  the  special 
term  of  this  court  set  for  the  first  Tuesday 
of  June,  annually,  be  and  the  same  is  here- 
by abolished. 

March  10th,  1868. 

Ordered :  That  in  all  causes  after  a  decree 
of  forfeiture  of  a  still  of  a  less  value  than 
one  thousand  dollars  fit  for  use  in  the  pro- 
duction of  distilled  spirits,  that  the  marshal 
shall  destroy  such  still  so  as  to  prevent  its 
use  for  the  purpose  of  distillation,  and  shall 
sell  said  property  as  other  property  forfeited. 

March  nth,  1868. 

Ordered:  That  in  all  cases  where  the 

marshal  takes  possession  of  a  distillery  by 

virtue  of  a  process,  issued  from  this  court 

for  a  violation  of  the  internal  revenue  laws, 

Gaz.  142 


he  shall  in  all  cases,  where  he  shall  hereafter 
take  such  possession,  immediately  cause  the 
head  of  the  still  to  be  taken  off,  or  the  ma- 
chinery to  be  disconnected  in  such  manner 
as  to  render  it  imposible  for  distillation  to 
be  carried  on ;  the  expenses  arising  out  of 
compliance  with  this  order,  shall  be  return- 
ed by  the  marshal  as  a  part  of  his  disburse- 
ments in  the  cause.  It  is  further  ordered, 
that  whenever  any  premises  are  held  in  cus- 
tody by  the  marshal,  under  such  process  is- 
sued as  aforesaid,  admission  to  such  premi- 
ses shall,  at  all  times,  upon  the  written 
order  of  the  marshal,  be  permitted,  for  any 
internal  revenue  officer  who  would  be  en- 
titled to  a,dmission,  were  the  same  not  in 
custody  of  the  marshal. 

Jliin  id,  1868. 

Ordered:  That  in  case  of  seizure  under 
the  internal  revenue  laTVS,  where  a  claimant 
applies  for  a  delivery  of  the  property  seized 
in  the  absence  of  the  judge,  the  clerk  of  this 
court,  by  the  consent  and  approval  of  the 
district  attorney,  is  hereby  authorized  to 
take  the  bond  of  the  claimant  in  accordance 
with  the  statute. 

Fetyraa/ry  3d,  1869, 

Ordered :  That  counsel  filing  receipts  for 
subpoenas  or  other  process,  shall  when  prac- 
ticable, state  the  residences  of  the  parties  to 
be  served,  or  where  they  may  be  found,  or 
if  the  process  be  for  the  seizure  of  property, 
the  place  where  the  same  may  be  found, 
shall  be  stated,  and  it  shall  be  the  duty  of 
the  clerk  in  issuing  the  process,  to  set  forth 
therein,  the  information  as  above  required 
in  the  precipe. 

J^memter  26th,  1869. 

Ordered:  That  the  following  rules  be 
adopted  as  standing  rules  of  this  court  in  all 
proceedings  in  rem,  under  the  internal  rev- 
enue laws  until  further  ordered. 

1.  In  all  suits  in  rem,  under  and  by  vir- 
tue of  the  internal  revenue  laws  of  the  Uni- 
ted States,  the  party  claiming  the  property 
shall  verify  his  claim  on  oath  or  solemn  af- 
firmation, stating  that  the  claimant  by 
whom  or  on  whose  behalf  the  claim 
is  made,  is  the  true  and  bona  fide  owner, 
and  that  no  other  person  is  the  owner 
thereof  And  when  the  claim  is  put  in 
by  an  agent,  he  shall  also  make  oath,  that 
he  is  duly  authorized  to  make  such  claim 
by  the  owner  or  owners  of  the  propertj'', 
and   upon  entering  or  putting  in  such  claim. 
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the  claimant  shall  file  a  stipulation  with 
sureties  in  such  sum  as  the  court  shall  di- 
rect, for  not  less  than  two  hundred  and  fifty 
dollars,  for  the  payment  of  all  costs  and  ex- 
penses, which  shall  he  awarded  against  him 
by  the  final  decree  of  the  court,  or  upon  an 
appeal  by  the  appellate  court. 

2.  No  order  to  appraise  and  bond  out 
property  proceeded  .against  under,  and  by 
virtue  of  the  internal  revenue  law,  will  be 
granted  to  the  claimant,  unless  a  written  no- 
tice is  served  upon  the  district  attorney, 
at  least  twenty-four  hours  before  such  ap- 
plication is  made  to  the  court,  stating  the 
number  of  the  case  and  the  property  which 
is  desired  to  be  released  to  the  claimant,  and 
the  name  or  names  of  the  proposed  sureties 
upon  such  bond  shall  be  given  to  the  dis- 
trict attorney  to  enable  him  to  examine  the 
sufflciency  of  such  sureties  not  less  than 
twenty-four  hours  before  presenting  them 
for  appeal  to  the  court. 

DISTRICT  COURT. 

1.  Ordered:  That  upon  filing  a  petition 
in  a  case  of  voluntary  bankruptcy,  the  peti- 
tion or  a.  duplicate  thereof,  together  with 
other  papers  filed  therewith  shall  be  indorsed 
by  the  clerk,  "  filed,"  and  the  same  shall  be 
referred  of  course  to  the  register  of  the  con- 
gressional district  in  which  the  petitioner 
shall  reside,  which  reference  shall  be  noted 
on  the  back  of  the  petition  by  the  clerk ;  and 
the  clerk  shall  forthwith  issue  to  such  regis- 
ter the  order  pescribed  by  Form  No.  4, 
designating  therein  a  day  not  more  than  five 
days  fiom  the  day  on  which  the  register 
shall  receive  such  order,  when  the  bank- 
rupt shall  attend  before  him,  at  his  office, 
or  such  other  place  as  he  may  designate,  and 
thereupon  the  case  shall  be  proceeded  in  as 
required  by  law,  and  the  rules  prescribed 
by  the  supreme  court. 

2.  Ordered :  That  ihe  clerk  shall  procure 
blank  forms  of  all  necessary  process ;  and 
having  signed  the  same,  and  affixed  the  seal 
of  the  court  thereto,  shall  furnish  each  regis- 
ter with  the  necessary  number  thereof  for 
his  use,  and  the  register  before  issuing  such 
process  shall  countersign  the  same.  The 
usual  and  legal  fees  of  the  court  for  prepar- 
ing and  issuing  such  process  to  the  register, 
shall  be  taxed  as  costs  in  the  case,  to  be 
paid  as  other  costs  are  required  to  be  paid. 

3.  Ordered:  That    for   the  present    and 


until  other  depositories  are  designated,  all 
moneys  received  by  assignee  or  paid  into 
court  in  cases  in  bankruptcy,  shall  be  deposi- 
ted in  the  Central  National  Bank  at  Cincin- 
nati. 

4.  Ordered :  That  all  notices  required  by 
law,  or  the  rules  in  bankruptcy,  to  be  pub- 
lished in  a  newspaper,  shall  be  published  at 
least  once  in  such  daily  paper  printed  at 
Cincinnati,  and  at  least  once  in  some  local 
paper  printed  at  the  seat  of  justice  of  the 
county  in  which  the  bankrupt  may  reside, 
as  shall  be  designated  by  the  register. 

5.  Ordered:  That  the  First  National  Bank 
at  Dayton,  the  First  National  Bank  at  Clr- 
cleville,  the  First  National  Bank  at  St. 
Clairsville,  the  Muskingum  National  Bank 
at  Janesville,  the  Franklin  National  Bank 
at  Columbus,  the  First  National  Bank  at 
Marrietta,  the  First  National  Bank  at  Ports- 
mouth, the  Chillicothe  National  Bank  at 
Chillicothe,  the  Citizens'  National  Bank  at 
Urbana,  be  and  they  are  hereby  designated 
as  additional  depositories  within  and  for  the 
southern  district  of  Ohio,  in  which  moneys 
received  by  assignees,  or  paid  into  court  in 
any  proceeding  in  bankruptcy,  shall  be 
deposited. 

6.  Ordered :  That  the  clerk  and  marshal 
may  demand  of  each  applicant  or  petitioner 
in  bankrupt  cases  before  they  perform  any 
service  or  duties  required  of  them,  their 
fees,  or  they  may  require  a  deposit  of  such 
sum  or  sums  in  money  as  they — the  clerk 
and  marshal — may  deem  necessarj'. 

7.  Ordered:  That  the  order  entered  June 
17th,  1867,  in  reference  to  petitions  in  volun- 
tary bankruptcy  be  so  modified  as  applica- 
ble to  the  first  and  second  congressional 
districts,  as  to  permit  the  reference  of  any 
petition,  either  to  the  register  of  the  district 
in  which  the  petioner  resides,  or  to  the  regis- 
ter of  the  district  in  which  the  petitioner 
has  his  place  of  business,  as  may  be  reques- 
ted by  his  attorney. 

8.  Ordered:  That  whenever  a  debtor 
shall  furnish  at  his  own  expense,  to  the 
marshal,  printed  copies  of  the  notices  re- 
quired to  be  served  by  the  warrant,  no  fee 
shall  be  allowed  to  the  marshal  for  copying 
into  the  notices,  the  names  and  places  of 
residences  of  the  creditors,  and  the  amounts 
of  their  debts,  and,  that  whenever  a  debtor 
shall  furnish  at  his  own  expense,  to  the  mar- 
shal, copies  of  the  notices  required  to  be 
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served  by  the  -warrant,  addressed  to  the 
creditors,  and  duly  stamped  in  accordance 
with  the  United  States  postage  laws,  the 
fees  to  be  secured  to  the  marshal,  shall  be 
those  prescribed,  viz :  1.  For  service  of 
warrant,  $2.00.  2.  For  necessary  travel  at 
five  cents  per  mile.  3.  For  each  note  to 
creditors  named  in  schedule,  10  cents. 
4.  Actual  and  necessary  expenses  of  publica- 
tion of  notices  in  cases  where  the  law  has 
not  fixed  the  fee. 

9.  Ordered:  That  the  First  National  Bank 
at  Gallipolis,  be,  and  the  same  is  hereby 
designated  as  a  depository  in  all  cases  and 
proceedings  in  bankruptcy  within  the  elev- 
enth congressional  district. 

10.  Ordered:  That  all  issues,  questions 
points  and  matters  stated  in  writing  in  rule 
11,  of  the  "  general  orders  in  bankruptcy," 
or  under  the  4th  section,  or  the  Cth  section 
of  the  act,  or  according  to  Form  No.  50,  and 
adjourned  into  court  for  decision,  or  stated 
in  a  special  case  for  the  opinion  of  the  court, 
shall  be  certified  to  the  judge  by  the  regis- 
ter, by  a  certificate  which  shall  also  state 
briefly  the  opinion  of  the  register  on  the  is- 
sue, question,  point  or  matter,  and  shall  be 
delivered  or  sent  to  the  clerk  ;  and  no  oral 
or  written  argument  shall  be  allowed  on  any 
such  issue  or  question,  unless  by  special 
leave  of  the  court. 

11.  Ordered:  That  in  all  cases  where 
services  are  necessarily  performed  in  pro- 
ceedings in  bankruptcy,  by  the  marshal  or 
other  officer,  for  which  no  compensation  is 
sUowed  or  prescribed  by  the  statute,  or  the 
lules  and  orders  in  bankruptcy,  there  shall 
be  allowed  and  paid  by  the  person  properly 
chargeable  therewith,  such  compensation  as 
shall  be  fair  and  reasonable  in  the  judgment 
of  the  court  upon  the  facts  presented.  And 
in  cases  where  a  copy  of  any  paper  or  docu- 
ment in  such  proceedings  is  necessary,  the 
officer  making  the  copy  shall  be  entitled  to 
ten  cents  for  every  hundred  words ;  but  this 
shall  not  apply  to  cases  where  printed  noti- 
ces are  used. 

12.  Ordered :  That  the  rule  adopted  June 
17th,  1867,  directing  the  mode  of  the  publi- 
cation of  notices  required  by  law,  be  so 
changed  except  as  to  the  notice  of  the  adjudi- 
cation in  bankruptcy,  as  to  authorize  the 
register  to  publish  the  required  notices  in 
such  pajjer  or  papers,  as  in  his  judgment  will 


reach  the  largest  number  of  the  ci editois  in 
the  case. 

Februm-y  9th,  1870. 

Ordered :  That  objections  to  the  discharge 
of  a  bankrupt  shall  be  referred  to  the  reg- 
ister, without  any  special  order  for  that 
purpose,  before  whom  the  proceedings  are 
pending,  who  shall  summon  such  witnesses 
as  may  be  required  by  the  objecting  creditor 
or  creditors,  or  the  bankrupt,  and  order  the 
production  of  such  books  and  papers,  as  may 
be  necessary  at  the  hearing,  giving  due  no- 
tice of  the  time  and  place  of  such  hearing 
before  him. 

Ordered:  That  at  least  one  day  before 
the  time  fixed  for  hearing  objections  to 
a  discharge,  the  counsel  for  the  opposing 
creditor  or  creditors,  shall  make  known 
to  the  register  in  writing  the  exceptions  on 
which  he  intends  to  rely ;  and  no  evidence 
shall  be  admitted  by  the  register,  except  as 
to  the  exceptions  so  relied  on. 

Ordered :  That  the  register  within  ten 
days  after  the  examination  is  closed,  shall  file 
with  the  clerk  an  abstract  of  the  evidence 
before  him,  together  with  his  opinion  or 
conclusion  thereon. 

Ordered :  That  the  register  may  require 
the  opposing  creditor  or  creditors,  to  deposit 
funds,  or  enter  into  a  stipulation,  for  the 
payment  of  the  costs  and  expenses  which 
may  accrue  from  the  investigation  or  hear- 
ing as  above  provided  for. 


OREGON". 

DISTRICT  COURT. 

[The  following  nine  rules  are  applicable  to  all  actions, 
suits  or  proceedings  in  this  court,  unless  otherwise 
specially  provided.]  ^ 

Rule  1.  Any  persort  may  be  admitted  to 
the  bar  of  this  court  as  an  attorney  at  law, 
or  proctor  in  admiralty  upon  the  certificate 
of  two  attorneys  of  this  court,  to  the  efiect 
that  such  person  is  of  good  moral  character, 
and  when  it  further  appears  that  such  per- 
son has  been  admitted  to  the  bar  of  the  su- 
preme court  of  this  state ;  the  applicant 
upon  his  admission  shall  take  and  file  with 
the  clerk  the  oath  of  allegiance  required  by 
the  act  of  congress,  and  further  swear  to 
maintain  the  respect  due  to  the  courts  of 
justice  and  judicial  officers  and  to  demean 


1132 


APPENDIX. 


himself  as  an  oflScer  of  this  court  faithfully 
aud  uprightly,  and  sign  the  roll  of  attorneys. 

2.  I'he  clerk  shall  not  file  any  paper  con- 
taining interlineations  or  erasure,  nor  unless 
the  contents  thereof  can  be  read  by  a  per- 
son of  ordinary  skill ;  nor  unless  the  name 
of  the  court,  the  title  of  the  cause  and  the 
paper  and  the  names  of  the  parties  and  the 
attorney  or  proctor,  if  there  be  one,  is  intel- 
ligibly indorsed  on  it. 

3.  The  banking  house  of  Ladd  and  Tilton 
in  the  city  of  Portland  is  hereby  designated 
as  the  place  of  deposit  for  moneys  paid  into 
court,  except  as  otherwise  provided  in  the 
bankrupt  act. 

4.  A  copy  of  the  complaint,  or  libel,  cer- 
tified by  the  attorney  or  proctor  of  the  plain- 
tifij  or  libellant,  as  the  case  may  be,  must 
be  served  on  one  of  the  defendants  with  the 
summons  or  other  mesne  process  ;  a  copy  of 
the  libel  in  a  suit  in  rem  need  not  be  so  served, 
but  a  claimant  or  intervener  in  such  suit 
may  take  a  copy  thereof  from  the  clerk  and 
the  cost  of  such  copy  may  be  taxed  in  his 
favor  as  a  disbursement,  if  he  be  otherwise 
entitled  to  recover  costs  therein. 

5.  A  party  filing  a  pleading,  other  than 
those  mentioned  in  rule  4,  must  within  the 
time  required  or  allowed  to  file  the  same, 
serve  upon  the  attorney  or  proctor  of  the 
adverse  party,  a  certified  copy  thereof. 

6.  A  party  filing  a  paper  other  than  those 
mentioned  in  rules  4  and  5,  need  not  serve 
a  copy  thereof,  but  the  adverse  party  may 
take  a  copy  thereof  from  the  clerk,  and  the 
cost  of  such  copy  may  be  taxed  in  his  favor 
as  a  disbursement,  if  he  be  otherwise  entitled 
to  recover  costs  therein. 

7.  All  motions  which  are  not  motions  of 
course  can  only  be  heard  after  ten  days'  no- 
tice to  the  adverse  party,  his  attorney  or 
proctor,  but  upon  good  cause  shown  a  shorter 
time  may  be  prescribed.  No  affidavit  or 
other  paper,  not  a  public  record,  can  be  read 
in  the  support  of  a  motion,  unless  the  same 
or  a  copy  thereof  was  served  with  the  no- 
tice or  filed  by  the  time  of  such  service. 

8.  A  party  shall  not  be  allowed  to  tax  as 
costs  or  disbursements  the  expenses  of  a 
witness  not  examined  or  a  deposition  not 
read  in  a  case,  except  upon  the  special  order 
of  the  court  or  judge  upon  sufficient  cause 
shown  therefor. 

9.  Whenever  a  civil  cause  is  at  issue  upon 
the  question  of  fact  or  law  ten  days  before 


the  first  day  of  a  term,  the  cleik  must  [ilace 
the  same  upon  the  docket  for  trial  or  other 
disposition,  and  whenever  an  issue  is  formed 
in  such  a  cause  during  a  term  or  less  than  ten 
days  before  the  first  day  theredf,  it  may  be 
put  upon  the  docket  for  trial  or  other  dis- 
position upon  the  motion  of  either  party, 
four  days'  notice  thereof  being  given  to  the 
adverse  party. 

[The  following  2  rules  are  applicable  only  to  civil 
and  criminal  actions  and  proceedings  at  law.] 

10.  In  all  actions  and  proceedings  at  com- 
mon law,  whether  civil  or  criminal,  the  prac- 
tice of  this  court,  except  so  far  as  the  same 
is  otherwise  provided  for  by  the  laws  of  con- 
gress or  the  rules  of  this  court,  shall  be  the 
same  as  that  prescribed  to  the  circuit  courts 
of  the  state  of  Oregon,  by  the  act  entitled 
"  An  act  to  provide  a  code  of  civil  proce- 
dure," approved  October  11th,  1862,  and 
the  act  amendatory  thereof,  approved  Octo- 
ber 20th,  1864,  excepting  sections  6  and  7 
of  the  last  mentioned  act,  amendatory  of 
sections  194  and  228  of  the  first  mentioned 
act ;  and  the  act  entitled  "  An  act  to  provide 
a  code  of  criminal  procedure,  and  to  define 
crimes  and  their  punishment,"  approved  Oc- 
tober 19th,  1864.  The  term  "  practice  "  as 
used  in  this  rule  shall  be  construed  to  in- 
clude the  formation  of  grand  and  trial  juries, 
and  the  enforcement  of  judgments. 

11.  Grand  and  trial  jurors  shall  he  se- 
lected and  summoned  by  the  marshal  of  the 
district,  or  his  deputy,  from  the  body  of  the 
district,  or  some  portion  thereof,  upon  the 
order  of  the  court  or  judge  thereof,  as  the 
business  of  the  court,  or  the  public  interest 
may  require ;  but  no  person  otherwise  quali- 
fied is  exempt  from  serving  as  such  juror, 
because  he  has  served  as  a  member  of  any 
fire  company. 

[The  following  12  rules  are  applicable  to  suits  aud 
proceedings  in  admiralty.} 

12.  All  process  shall  bear  test  of  the  day 
on  which  it  is  sealed,  and  shall  be  made  re- 
turnable on  the  first  Monday  of  the  month 
following ;  provided,  that  in  case  said  Mon- 
day is  less  than  twenty  days  from  the  day 
of  the  sealing  of  said  process,  then  the  said 
process  shall  be  returnable  on  the  first  Mon- 
day of  the  next  month  thereafter. 

13.  In  suits  in  rem,  the  mesne  process 
shall  be  served,  and  the  required  notice  given 
at  least  fourteen  days  before  the  return  day 
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of  the  process,  unless  a  shorter  time  shall  be 
prescribed  by  special  order,  founded  on  the 
exigencies  of  the  particular  case ;  all  pro- 
cess and  all  notices  for  publication  in  a 
newspaper,  in  pursuance  of  rule  9  of  the 
rules  of  practice  in  admiralty  and  maritime 
causes,  prescribed  by  the  supreme  court, 
shall  be  diawn  up  by  the  clerk,  and  no  pro- 
cess except  subpoena  shall  be  issued  by  him 
in  blank. 

14.  The  notice  mentioned  in  the  last  pre- 
ceding rule  shall  contain  the  title  of  the 
suit,  a  summary  statement  of  thtf  cause  of 
suit,  the  amount  of  the  demand,  and  the 
day  and  place  fixed  for  the  return  of  the 
process,  and  shall  have  affixed,  at  the  close 
thereof,  the  name  of  the  proctor  of  the  li- 
bellant,  and  that  of  the  marshal,  or  his 
deputy  intrusted  with  the  execution  of  the 
process. 

15.  The  notice  prescribed  by  rule  9  of  the 
supreme  court  may  be  published  in  any  daily 
paper,  published  in  the  city  of  Portland,  at 
the  option  of  the  marshal,  or  the  deputy  in- 
trusted with  the  process. 

16.  Exceptions  taken  to  any  libel,  allega- 
tion or  answer,  in  pursuance  of  rule  28  of 
the  supreme  court,  must  be  filed  on  the  re- 
turn day  of  the  process,  on  the  part  of  the 
defendant,  and  by  the  libellant  within  four 
days  from  the  filing  of  the  answer  or  alle- 
gation to  which  he  excepts  ;  whereupon  the 
party  filing  the  libel,  allegation  or  answer 
excepted  to,  shall,  in  four  days  thereafter, 
either  give  notice  to  the  party  excepting,  of 
his  submitting  to  the  exceptions,  or  set  the 
same  down  for  hearing  on  the  first  Monday  of 
the  month  following;  in  default  whereof,  the 
like  order  may  be  entered,  of  course,  as  if 
the  exception  had  been  allowed  by  the  court. 
If  a  party  submit  to  exceptions  for  insufH- 
ciency,  he  shall  answer  further  within  four 
days  after  notice  of  his  submitting. 

17.  Every  pleading  in  instance  causes, 
civil  or  maritime,'  must  be  subscribed  by 
the  party  or  his  proctor,  and  except  a  de- 
murrer, must  also  be  verified  by  the  oath  or 
afSrmation  of  the  party,  to  the  effect  that 
he  believes  it  to  be  true.  If  the  party 
pleading  is  not  within  the  district,  the  veri- 
fication may  be  made  on  his  behalf  by  his 
agent  or  attorney,  in  which  case  the  verifi- 
cation must  state  the  reason  why  the  same 
is  not  made  by  the  party,  and  the  grounds 
or  reasons  of  his  belief,  unless  the  same  be 


made  upon  the  personal  knowledge  of  such 
agent  or  attorney. 

18.  At  the  time  of  commencing  a  suit, 
the  libellant  must  give  a  stipulation,  with 
one  or  more  sufficient  sureties,  to  be  taken 
and  approved  by  the  clerk,  in  the  sum  of  not 
less  than  two  hundred  dollars,  to  the  effect 
that  he  will  pay  all  costs  and  disbursements 
that  may  be  adjudged  against  him,  by  the 
final  decree  of  this  court,  or  of  any  appel- 
late court ;  but  this  rule  shall  not  apply  to 
suits  for  seamen's  wages  or  suits  for  salvage, 
when  the  salvors  haVe  come  into  port  in 
possession  of  the  property  libelled. 

19.  A  claimant  or  person  intervening  for 
his  interest  in  a  suit  in  rem,  must  at  the 
time  of  making  such  claim  or  so  intervening, 
give  a  stipulation  for  costs  and  disburse- 
ments in  like  manner  and  to  the  like  effect 
as  the  libellant  is  required  by  rule  18. 

20.  A  stipulation  for  costs  and  disburse- 
ments shall  be  accompanied  by  the  affidavit 
of  each  surety  therein,  to  the  effect  that  he 
is  worth  the  sum  named  in  the  stipulation 
over  and  above  all  just  debts  and  liabilities, 
and  that  he  is  a  resident  freeholder  or 
householder  within  the  district. 

21.  Instead  of  giving.a  stipulation  as  re- 
quired in  rule  18  and  19  the  party,  at  his 
option,  may  in  lieu  thereof,  deposit  with 
the  clerk  of  the  court  the  sum  of  two  hun- 
dred dollars  in  money. 

22.  When  interrogatories  are  propounded 
by  the  defendant  at  the  close  of  his  answer, 
touching  any  matter  charged  in  the  libel,  or 
touching  any  matter  of  defence  set  up  in  the 
answer,  according  to  rule  32  of  the  supreme 
court,  the  libellant  shail  answer  the  same 
within  ten  days,  unless  for  sufficient  cause 
shown,  he  shall,  by  special  order,  be  allowed 
a  longer  period,  and  the  court  may,  in  its 
discretion,  require  such  interrogatories  to 
be  answered  in  a  shorter  time  or  imme- 
diately. 

23.  When  interrogatories  are  propounded 
to  a  garnishee,  according  to  rule  37  of  the 
supreme  court,  a  copy  thereof  shall  be 
served  upon  the  garnishee  personally,  or  in 
case  of  his  absence  from  his  dwelling  house, 
or  usual  place  of  abode,  by  leaviiig  such  copy 
with  some  person  over  fourteen  years  of  age, 
who  is  a  member  or  resident  of  the  family ; 
and  the  garnishee  shall  be  required  to  an- 
swer the  interrogatories  within  ten  days 
from  such   service,  unless  a  longer  period 
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shall,  by  special  order,  be  allowed  for  that 
purpose ;  and  the  court  may,  in  its  discre- 
tion, require  such  interrogatories  to  be  an- 
swered within  a  shorter  time  or  imme- 
diately. 

[The  following  35  Rules  are  applicable  to  petitions  and 
proceedings  in  banki-uptcy.] 

24.  In  cases  of  voluntary  bankruptcy  the 
petition  shall  be  referred  to  the  register  by 
the  clerk  by  Form  No.  4 of  the  "general  or- 
ders and  forms  in  bankruptcy,"  without 
anj'  special  application  to  thejudge. 

25.  The  register  shall  under  rule  No.  7 
of  the  "general  orders  in  bankruptcy,"  ex- 
amine the  duplicate  copy  of  the  petition 
and  schedules  specified  in  Form  No.  4  and 
such  duplicate  copy  shall  either  be  a  copy 
of  such  filed  original,  certified  by  the  clerk 
under  the  seal  of  the  court,  or  else  a  dupli- 
cate original,  signed  and  verified  in  like 
manner  with  the  original  petition  and 
schedules  filed  with  the  clerk,  and  shown 
by  evidence  satisfactory  to  the  register  to 
be  such  duplicate  original ;  and  the  certifi- 
cate of  the  register,  required  by  said  rule 
No.  7,  as  to  the  correctness  in  form  of  the 
petition  and  schedules,  shall  be  made  in 
writing,  and  signed  by  him,  on  the  dupli- 
cate copy  which  he  so  examines ;  and  he 
shall  not  issue  any  warrant  under  Form 
No.  6,  until  he  shall  have  so  made  a  certifi- 
cate after  such  examination,  that  the  peti- 
tion and  schedules  are  correct  in  form.  No 
such  certificate  shall  be  made  unless  the 
whole  eleven  pages  composing  schedules  A 
and  B,  in  Form  No.  1,  form  part  of  the 
schedules  to  the  petition. 

26.  Every  assignee  shall,  immediately  on 
receiving  an  assignment  of  an  estate  in  bank- 
ruptcy, send  or  deliver  such  assignment  to 
the  clerk  of  the  court,  who  shall  make  a 
true  copy  of  it,  and  certify  such  copy  under 
his  hand  and  the  seal  of  the  court,  and  such 
certified  copy  shall  then  be  placed  and  kept 
by  him  on  file,  and  the  original  assignment 
shall  be  returned  to  the  assignee. 

27.  Notice  of  the  appointment  of  an  as- 
signee shall  be  given  by  him  by  publication 
once  a  week  for  three  successive  weeks,  in 
the  same  newspaper  in  which  the  notice  of  the 
issuing  of  the  warrant  in  bankruptcy  has 
been  previously  published . 

28.  Notice  of  sale  by  an  assignee  under 
rule  21,  of  the   "general  orders   in  bank- 


ruptcy'' shall  be  advertised  in  the  same 
newspaper  in  which  notice  of  the  issuing 
of  the  warrant  has  been  previously  pub- 
lished. 

29.  The  notice  to  creditors  of  dividends 
or  meetings,  required  by  sections  17,  27, 
and  28  of  the  act,  shall  be  such  as  is  pro- 
vided for  by  the  order  contained  in  Form 
No.  28,  and  the  assignee  shall  publish  the 
same  in  the  newspaper  in  which  he  pub- 
lished the  notice  of  his  appointment. 

30.  Notice  of  application  for  final  dis- 
charge, and  of  the  second  and  third  meeting 
of  creditors  under  rule 25  of  the  "general 
orders  in  bankruptcy"  shall  be  given  by 
publication  once  a  week  for  three  successive 
weeks,  in  the  same  newspaper  in  which  the 
notice  of  the  issuing  of  the  warrant  in  bank- 
ruptcy has  been  previously  published. 

31.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act,  shall  be  made  and  certi- 
fied by  the  register,  and  he  shall  place 
thereon  all  debts  which  are  duly  proved. 

32.  The  assignee  shall  under  section  27  of 
the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items 
in  regard  to  which  the  court  shall  for  reason- 
able cause,  dispense  with  vouchers. 

33.  The  assignee  shall  give  the  notice  re- 
quired by  section  28,  by  sending  a  written 
or  printed  notice  to  each  of  the  creditors. 

34.  All  questions  for  trial  or  hearing  un- 
der sections  31  and  34  of  the  act,  shall  be 
tried  or  heard  at  a  stated  session  of  the 
court,  on  four  days'  notice  of  the  trial  or 
hearing,  to  be  served  by  either  party  upon 
the  other,  and  upon  the  clerk,  and  there- 
upon the  same  ahall  be  placed  upon  the 
docket  of  the  court. 

35 .  The  demand  in  writing  for  a  trial  by 
jury  under  section  41  of  the  act,  shall  be 
signed  by  the  debtor  or  his  attorney. 

36.  All  pleadings  or  allegations  of  fact 
shall  be  special  and  be  verified  in  the  man- 
ner prescribed  by  the  general  rules  of  this 
court  in  actions  at  law,  unless  otherwise 
specially  provided  by  the  act. 

37.  All  issues,  questions,  points,  and  mat- 
ters stated  in  writing  under  rule  11  of  the 
"  general  orders  in  bankruptcy,''  or  under 
sections  4  or  6  of  the  act,  or  according  to 
Form  No.  50,  and  adjourned  into  court  for 
decision,  or  state  in  a  special  case  for  the 
opinion  of  the  court,  shall  be  certified  to  the 
judge  by  the  register  by  a  certificate,  which 


APPENDIX. 


1135 


shall  also  state  briefly  the  opinion  of  the 
register  on  the  issue,  question,  point,  or  mat- 
ter, and  shall  be  delivered  or  sent  to  the 
clerk,  and  no  oral  or  written  argument  shall 
be  allowed  on  any  such  issue  or  question, 
unless  by  special  leave  of  the  court. 

38.  In  case  of  the  absence  of  the  judge  at 
the  time  and  place  noticed  or  appointed  for 
any  hearing  or  proceeding  before  him  in 
bankruptcy,  or  if  the  matter  then  fails  to  be 
called  or  acted  on,  the  same  shall  be  deemed 
continued  without  other  order,  to  the  next 
setting  of  the  court  thereafter,  at  which  time 
the  like  proceedings  may  be  had  thereupon 
as  if  first  noticed  or  appointed  for  such  day. 

39.  All  notices,  served  or  sent  by  mail  by 
the  marshal,  clerk  or  assignee,  shall  be  so 
written  or  printed  and  folded  that  the  direc- 
tion, postage  stamp  and  post  mark,  shall  be 
upon  the  notice  itself,  and  not  upon  an  en- 
velope or  other  separate  piece  of  paper. 

40.  In  all  cases  when  the  creditors  of  the 
bankrupt  fail  to  elect  an  assignee  as  allowed 
by  the  act,  John  Oatlin,  Esq.,  is  hereby  ap- 
pointed, and  the  register  is  required  to  make 
the  order  in  all  such  cases  for  the  appoint- 
ment of  said  John  Catlin,  Esq.,  as  assignee, 
and  in  no  case  shall  the  attorney  of  the 
bankrupt  be  appointed  assignee  of  his  estate. 

41.  The  warrant.  Form  No.  6,  shall  be  re- 
garded as  process  under  rule  2  of  the  "  gen- 
eral orders  in  bankruptcy,"  and  such  war- 
rant shall,  before  it  is  issued  to  the  marshal, 
in  addition  to  being  signed  by  the  clerk  and 
sealed  by  the  seal  of  the  court,  be  signed  by 
the  judge  or  register  at  the  foot  thereof,  in 
the  following  form,  with  the  date  :  "  Issued 
by  me,  18     ,  district  judge 

(r  register  in  bankruptcy.") 

42.  Whenever  the  order.  Form  No.  10,  is 
used  by  a  register,  the  conclusion  of  said 
form  may  be  varied  so  that  the  order  may 
be  attested  or  signed  by  the  register  alone. 

43.  All  proofs  of  debt  which  shall  be 
made  and  verified  prior  to  the  election  or  ap- 
pointment of  an  assignee,  shall  be  delivered 
or  sent  to  the  register;  if  the  register  enter- 
tain doubts  of  the  validity  of  any  claim,  or 
of  the  right  of  a  creditor  to  prove  it,  and  is 
of  opinion  that  such  validity  or  right  ought 
to  be  investigated  by  the  assignee,  he  may 
postpone  the  proof  of  the  claim  until  the  as- 
signee is  chosen. 

44.  Under  rule  9  of  the  "  general  orders  in 


bankruptcy,"  the  assignee  must  notify  the 
register  of  his  acceptance  or  rejection  of  the 
trust,  and  the  register  must  immediately,  on 
receiving  such  notice,  report  the  fact  to  the 
clerk  of  the  court. 

45.  Upon  the  filing  of  a  creditor's  petition 
to  have  a  debtor  adjudged  a  bankrupt,  unless 
otherwise  ordered,  the  clerk  must  make  a 
special  order  referring  the  same  to  the  regis- 
ter, who  shall  thereupon  have  power  to 
make  the  order,  contained  in  Form  No.  57; 
and  if  upon  the  return  of  such  order  before 
the  register,  no  opposition  is  made  thereto, 
such  register  may  and  shall  have  power  to 
make  the  order  contained  in  Form  No.  58, 
and  also  to  issue  the  warrants  thereon,  con- 
tained in  Form  No.  59. 

46.  Upon  making  the  special  order  in  pur- 
suance of  rule  45,  the  clerk  must  forthwith 
transmit  to  such  register  a  copy  of  such 
special  order  and  the  creditor's  petition  and 
proofs  in  support  thereof,  and  the  register 
must  not  make  the  order  contained  in  Form 
No.  58,  as  authorized  by  said  rule  45,  unless 
the  creditor  first  deliver  to  him  the  certifi- 
cate of  the  clerk,  to  the  eftect  that  no  ap- 
pearance has  been  entered  in  his  ofBce  by  or 
on  behalf  of  the  debtor. 

47.  Upon  the  filing  of  a  bankrupt's  peti- 
tion for  final  discharge,  the  clerk  must 
make  a  .special  order  referring  the  same  to 
the  register,  who  shall  thereupon  have 
power  to  make  the  order  contained  in  Form 
No.  51,  and  to  sit  in  chambers  on  the  return 
thereof  and  pass  the  last  examination  of  the 
bankrupt,  and  if  there  be  no  opposition  to 
such  petition,  and  it  shall  appear  that  the 
bankrupt  has  in  all  things  conformed  to  the 
requirements  of  the  bankrupt  act,  the  regis- 
ter shall  make  an  order  for  the  final  dis- 
charge of  the  bankrupt,  and  file  the  same 
with  the  papers  relating  to  the  case  as  pre- 
scribed in  rule  7  of  the  "  general  orders  in 
bankruptcy." 

48.  Upon  making  the  order  contained  in 
Form  No.  51,  the  register  must  forthwith 
transmit  to  the  clerk  a  complete  list  of  the 
proofs  of  the  debt  in  the  case,  containing  the 
name,  residence,  and  post  office  addre.ss  of 
each  creditor  with  sufficient  particularity  to 
enable  the  clerk  to  properly  prepare  the 
notices  in  Form  No.  52. 

49.  Upon  receiving  a  proof  of  debt  the  as- 
signee must  forthwith  transmit  to  the  regis- 
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ter  a  memorandum  of  such  proof,  which 
shall  contain  the  particulars  specified  in  rule 
48,  together  with  the  amount  of  such  debt. 
50  Upon  the  malting  of  an  order  to  show 
cause  upon  a  creditor's  petition  as  provided 
in  rule  45,  the  register  may  and  shall  have 
power,  upon  petition  and  sufficient  cause 
shown  therefor,  to  make  an  order,  directing 
the  clerk  to  issue  a  writ  of  injunction  to  re- 
strain the  debtor  and  anj'  other  person,  as 
provided  in  section'  40  of  the  act,  and  also 
directing  the  clerk  to  issue  a  warrant  for  the 
arrest  of  the  alleged  bankrupt  and  to  take 
possession  of  his  property  and  effects  as  pro- 
vided in  said  section,  upon  such  undertrking 
being  given  to  the  adverse  party  and  filed 
with  the  clerk  for  the  payment  of  the  dam- 
ages he  may  sustain,  in  case  the  issurance  and 
execution  of  said  writ  or  warrant  is  wrong- 
ful, as  the  register  shall  deem  sufficient  and 
proper. 

51.  In  all  cases  of  voluntary  bankruptcy, 
when  there  are  no  assets,  a  certificate  of 
fltial  discharge  shall  not  be  granted  until  all 
fees  and  expenses  including  the  publication 
of  notices,  are  fully  paid  and  receipts  there- 
for filed  with  the  clerk. 

52.  Whenever  an  assignee  has  good  rea- 
son to  believe  that  a  claim  is  founded  in 
fraud,  illegality  or  mistake,  or  that  the  per- 
son holding  the  same  ought  not  to  be  allowed 
under  the  act,  to  prove  it  in  bankruptcy,  it 
shall  be  the  duty  of  such  assignee  to  file 
with  the  clerk  his  objections  thereto ;  and 
such  clerk  must  then  transmit  to  the  register 
a  certifiisd  copy  of  such  objections  and  of  the 
proof  of  such  debt,  who  shall  thereupon! 
have  power  at  the  convenience  of  the  parties 
or  at  such  time  as  he  may  appoint,  to  hear 
and  determine  the  controversy  and  reject  or 
allow  such  claim  in  whole  or  in  part. 

53.  No  person  but  the  assignee  shall  be 
permitted  to  object  to  the  allowance  of  a 
claim  against  the  bankrupt's  estate  or  the 
right  of  a  person  holding  the  same  to  make 
proof  thereof;  but  whenever  it  appears 
probable  that  a  claim  is  founded  in  fraud, 
illegality,  or  mistake,  or  that  the  person 
holding  the  same  is  not  entitled  to  make 
proof  thereof,  and  that  the  assignee  neglects 
or  refuses  to  contest  the  allowance  of  such 
claim  or  the  right  to  make  such  proof,  the 
bankrupt  or  any  creditor  upon  application  to 
the  court  or  j  udge  may  have  a  rule  upon  the 
assignee  requiring  him  to  make  such  contest 


or  to  permit  such  bankrupt  or  creditor  to  do 
so  in  the  name  of  such  assignee  : — Pro- 
vided, it  further  appears  that  the  allowance 
to  such  claim  by  the  assignee  might  be  un- 
just or  injurious  to  the  rights  of  such  bank 
rupt  or  creditor. 

54.  The  register  may  of  his  own  motion 
postpone  the  proof  of  a  claim  before  the  elec- 
tion of  an  assignee  under  the  circumstances 
mentioned  in  section  23  of  the  act,  and  may 
in  like  manner,  at  any  stage  of  the  proceed- 
ing, reject  a  claim  when  it  appears  from  the 
proof  that  the  same  is  founded  in  fraud, 
illegality,  or  mistake. 

55.  When  a  claim  is  contested  by  the  as- 
signee, or  in  his  name,  the  prevailing  party 
shall  be  entitled  to  the  costs  and  expenses 
of  suchcontest,  including  the  per  diem  of 
the  register,  to  be  taxed  and  certified  to  the 
court  by  the  register.  If  such  claim  be  re- 
jected, upon  filing  such  certificate  with  the 
clerk,  an  order  must  be  entered  that  the  as- 
signee recovered  such  costs  and  expenses 
fiom  the  adverse  party,  which  may  be  en- 
forced by  execution  as  an  ordinary  judg- 
ment for  money,  but  if  such  claim  is  allowed 
an  order  shall  be  entered  by  the  clerk,  that 
the  assignee  pay  to  the  adverse  party  his 
costs  and  expenses  as  expenses  incurred,  in 
the  execution  of  his  trust. 

56.  When  a  claim  is  contested  as  men- 
tioned in  rule  55,  the  register  may  in  his 
discretion  demand  and,  if  required  by  the 
assignee,  shall  demand  of  the  party,  whose 
claim  is  contested  as  aforesaid,  an  undertak- 
ing or  deposit  not  exceeding  $100  as  a  secu- 
rity for  the  costs  and  expenses  of  such  con- 
test, and  unless  such  undertaking  or  deposit 
is  given  or  made  within  a  reasonable  time 
after  such  demand,  to  be  prescribed  by  the 
register,  he  shall  reject  such  claim  for  want 
thereof. 

57.  When  a  claim  contested  by  the  assig- 
nee is  allowed  in  part  and  rejected  in  part, 
the  register  shall  apportion  the  costs  and  ex- 
penses of  such  contest  to  be  allowed  the 
creditor  as  he  may  deem  just  and  equitable. 

58.  The  register  shall  act  upon  the  mat- 
ters referred  to  or  before  him  by  virtue  of. 
any  provision  of  the  bankrupt  act,  or  rule  5 
of  the  "  general  orders  in  bankruptcy,"  or  of 
these  rules,  unless  otherwise  specially  order- 
ed, at  his  office  in  the  city  of  Portland,  or  in 
the  United  States  district  court  room  therein, 
at  such  time  or  times  as  he  may  appoint  and 
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prescribe ;  and  to  the  end  that  bankrupt's 
estates  may  be  settled  up  without  unneces- 
sary delay  or  expense,  the  register  shall  de- 
termine and  dispose  of  all  matters  that  may 
be  referred  to  or  come  before  him  as  afore- 
said with  all  convenient  dispatch,  and  shall 
take  special  cai-e  that  no  party  be  allowed 
to  procrastinate  or  unnecessarily  delay  the 
proceedings  before  him,  and  that  any  party 
causing  delay  or  unnecessary  expense  in 
such  proceedings  be  charged  with  the  con- 
sequences thereof. 

59.  "  The  First  National  Bank  of  Port- 
land "  is  hereby  designated  in  pursuance  of 
rule  28  of  the  "  general  orders,''  as  the  de- 
positoiy  of  all  money  received  by  any  as- 
signee or  paid  into  court  in  the  course  of 
any  proceedings  in  bankruptcy. 

CIRCUIT    COURT. 

Rdle  1.  In  all  actions  and  proceedings  at 
common  law,  whether  civil  or  criminal,  the 
practice  of  this  court,  except  so  far  as  the 
same  is  otherwise  provided  for  by  the  laws 
of  congress  or  the  rules  of  this  court,  shall 
be  the  same  as  that  prescribed  for  the  cir- 
cuit courts  of  the  state  of  Oregon,  by  the 
act,  entitled  "  An  act  to  provide  a  code  of 
civil  procedure,"  approved  October  11th, 
1862,  and  the  act  amendatory  thereof,  ap- 
proved October  20th,  1864,  excepting  sections 
6  and  7  of  the  last  mentioned  act,  amenda- 
tory of  sections  194  and  228  of  the  first  men- 
tioned act;  and  the  act  entitled  "  An  act  to 
provide  a  code  of  criminal  procedure,  and  to 
define  crimes  and  their  punishment,"  ap- 
proved October  19th,  1864.  The  term 
"  practice  "  as  used  in  this  rule  shall  be  con- 
strued to  include  the  formation  of  grand  and 
trial  juries,  and  the  enforcement  of  judg- 
ments. 

2.  Grand  and  trial  jurors  shall  be  selected 
and  summoned  by  the  marshal  of  the  dis- 
trict, or  his  deputy,  from  the  body  of  the 
district,  or  some  portion  thereof,  as  the  busi- 
ness of  the  court  or  public  interest  may  re- 
quire, upon  the  order  of  the  court  or  a  judge 
thereof;  but  no  person  otherwise  qualified 
is  exempt  from  serving  as  such  juror  because 
he  has  served  as  a  member  of  any  fire  com- 
pany. 

3.  Any  person  may  be  admitted  to  the 
bar  of  this  court,  as  an  attorney  at  law,  so- 
licitor in  chancery,  and  proctor  in  admiralty, 
upon  the  certificate  of  two  attorneys  of  this 
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court,  that  such  person  is  of  good  moral  char- 
acter, and  when  it  further  appears  that  such 
person  has  been  admitted  to  the  bar  of  the 
supreme  court  of  this  state,  or  the  district 
court  of  the  United  States  for  the  district  of 
Oregon.  The  applicant,  upon  his  admission, 
shall  take  and  file  with  the  clerk  the  oath  of 
allegiance,  required  by  the  act  of  congress, 
and  further  swear,  to  maintain  the  respect 
due  to  the  courts  of  justice  and  judicial  offi- 
cers, and  to  demean  himself  as  an  officer  of 
this  court  faithfully  and  uprightly  ;  and  sign 
the  roll  of  attorneys. 

4.  That  the  clerk  of  this  court,  while  hold- 
ing said  office,  is  authorized  and  empowered 
to  take  affidavits  and  bail  in  civil  cases,  de- 
pending in  the  courts  of  the  United  States, 
and  to  execute  all  the  powers  and  perforin 
all  the  duties  conferred,  required  or  author- 
ized by  any  act  of  congress  now  existing,  or 
hereafter  to  be  passed,  having  relation  to 
such  commissioners,  their  power  or  duties. 

5.  The  clerk  of  the  district  court,  when  a 
writ  of  error  is  directed  thereto,  must  make 
returns  of  the  same,  by  transmitting  a  true 
copy  of  the  record  and  proceedings  in  the 
cause,  under  his  hand  and  the  seal  of  the 
court. 

6.  Upon  a  writ  of  error  to  the  judgment 
of  the  district  court, .  the  plaintiff'  in  error 
must,  by  the  first  day  of  the  term  of  this 
court  next  succeeding  the  date  of  such  writ, 
file  with  the  clerk  of  this  court  the  record 
of  this  cause,  and  if  the  plaintiff'  in  error 
shall  fail  to  comply  with  this  rule,  the  de- 
fendant in  error  may  have  the  writ  of  error 
dismissed,  upon  the  certificate  of  the  clerk 
of  the  district  court  showing  that  such  writ 
of  error  has  been  allowed  and  served. 

7.  Every  appeal  to  this  court  in  a  cause  of 
admiralty  and  maritime  jurisdiction,  shall 
be  in  writing,  signed  by  the  party  or  his 
proctor,  and  delivered  to  the  clerk  of  the 
district  court,  from  the  decree  of  which  the 
appeal  is  taken ;  and  it  shall  be  returned  to 
the  clerk  of  this  court,  with  the  necessary 
documents  and  proceedings  within  twenty 
days  thereafter,  unless  further  time  be  al- 
lowed by  the  court  or  one  of  the  judges 
thereof. 

8.  The  appeal  shall  briefly  state  the  alle- 
gations or  prayers  of  the  parties  to  the  suit 
in  the  district  court  in  the  proceedings  in 
that  court,  and  the  decree,  with  the  time  of 
rendering  the   same.     It  shall  also  state, 
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whether  it  is  intended  on  the  appeal  to  make 
new  allegations,  to  pray  different  relief,  or 
to  ask  a  new  decision  on  the  facts ;  and  the 
appellants  shall  he  concluded  in  this  hehalf 
by  the  appeal  filed. 

9.  A  copy  of  the  appeal  shall  at  the  same 
time  be  served  on  the  proctor  of  the  appellees 
in  the  court  below  and  an  affidavit  or  admis- 
sion of  the  due  service  of  such  a  copy  shall 
be  filed  with  the  appeal,  and  no  process  or 
order  shall  be  necessary  to  bring  the  appel- 
iees  into  this  court. 

10.  The  appellee  may  move  this  court  to 
have  the  decree  in  the  district  court  carried 
into  effect,  subject  to  the  judgment  of  this 
court,  or  of  the  supreme  court,  on  giving  his 
own  stipulation  to  abide  and  perform  the  de- 
cree of  such  court,  and  this  court  will  make 
such  order,  unless  the  appellant  shall  give 
security,  by  the  stipulation  of  himself  and 
sufficient  sureties,  for  payment  of  all  dam- 
ages and  costs  on  the  appeal  in  this  court 
and  in  the  supreme  court,  in  such  sums  as 
the  court  shall  direct. 

11.  In  all  cases,  in  causes  of  admiralty 
and  maritime  jurisdiction  not  expressly  pro- 
vided for  by  the  rules  of  this  court,  or  the 
supreme  court  of  the  United  States,  the  rules 
of  the  district  court  of  the  United  States  for 
the  district  of  Oregon  are  to  be  deemed  the 
rules  of  this  court. 

12.  Rules  2,  3,  4,  5,  6,  7,  8  and  9  of  the 
district  court  of  the  United  States  for  the 
district  of  Oregon,  shall  be  held  and  deemed 
to  be  rules  of  this  court,  and  applicable  to 
like  proceedings  and  matters  therein. 


PENNSYLVANIA. 
"Western  District. 

At  a  court  of  bankruptcy  held  in  and  for 
the  western  district  of  Pennsylvania,  at 
the  United  States  court  room,  in  the  city 
of  Pittsburgh,  on  the  9th  day  of  July, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-seven. 
Present,  Hon.  Wilson  McOandless, 
U.  S.  District  Judge. 

Ordered,  That  the  following  rules  be  and 
they  are  hereby  adopted  and  prescribed 
for  the  regulation  and  government  of  the 
proceedings  in  bankruptcy,  in  the  dis- 
trict court  of  the  United  States,  for  the 
western  district  of  Pennsylvania,  pursu- 
ant to  the  act  entitled,  "An  act  to  es- 


tablish a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved 
March  2d,  1867. 

Role  1.  The  act  of  congress  entitled, 
"An  act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States," 
approved  March  2d,  1867,  the  general  or- 
ders in  bankruptcy  adopted  by  the  justices 
of  the  supreme  court,  and  the  following 
rules  shall,  until  otherwise  ordered,  be 
rules  of  practice  in  bankruptcy  in  this 
court,  in  respect  to  all  matters  and  pro- 
ceedings therein  provided  for.  In  cases  not 
provided  for,  either  by  said  bankrupt  act, 
general  orders  or  rules,  the  practice  of  this 
court  shall  be  subject  to  the  special  order 
of  the  district  court,  or  judge,  and  will  be 
made  to  conform,  as  near  as  may  be,  to  the 
practice  of  the  district  court  in  other  cases 
of  similar  character.  Whenever  any  spe- 
cial order  hereafter  made  by  the  district 
court,  in  any  particular  case,  shall  conflict 
with  these  rules,  the  direction  of  any  spe- 
cial order  shall  be  followed  in  such  case. 

2.  Except  during  the  absence  of  the  dis- 
trict judge,  the  district  court  will  be  opened 
for  the  transaction  of  business  as  a  court  of 
bankruptcy  at  the  United  States  court 
rpom,  in  the  city  of  Pittsburgh,  on  each 
Juridical  day  of  the  week,  between  the 
hours  of  11  A.  M.  and  1  p.  m.,  unless  the 
business  shall  sooner  be  disposed  of.  But 
the  business  in  bankruptcy  will  not  be  per- 
mitted to  interfere  with  the  regular  course 
of  jury  trials,  and  all  the  records  in  bank- 
ruptcy from  the  respective  registers  shall 
be  returnable  to  the  clerk's  office,  at  Pitts- 
burgh, where  the  same  shall  be  kept. 

Rule  3. 

Sec.  1.  All  papers  used  in  court,  or  filed 
in  proceedings  in  bankruptcy ,  whether  pre- 
pared by  parties  to  the  proceedings,  or 
their  attorneys,  or  by  any  register  in  bank- 
ruptcy, or  other  officer  of  the  court,  or  by 
any  assignee  in  bankruptcy,  shall  be  writ- 
ten in  a  fair  and  legible  hand,  or  else  prop- 
erly printed,  upon  paper  substantially  of 
the  size  and  width  of  that  called  fuU  cap, 
and  folded  in  the  form  and  size  in  which 
law  papers,  written  on  full  cap  paper,  are 
usually  folded. 

Sec.  2.  Every  such  paper  containing 
more  than  two  folios,  shall  have  the  folios 
therein  duly  marked  and  numbered,  and 
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the  folios  of  aU  copies  thereof,  shall  be 
marked  and  numbered  in  the  same  manner, 
so  as  to  admit  of  easy  reference. 

Sec.  3.  Papers  not  requiring  full  sheets, 
of  full  cap,  may  be  written  or  printed  on 
half  sheets,  and  notices  not  requiring  to  be 
filed,  may  be  on  smaller  portions  thereof. 

Sbo.  4.  AH  papers  to  be  filed,  shall  be 
prepared  with  a  white  margin,  of  at  least 
one  inch  wide  along  the  head  of  each  and 
every  half  sheet  thereof,  in  order  that  they 
may  be  properly  and  securely  fastened  to- 
gether at  such  head,  to  constitute  the  final 
record  in  the  case,  and  also  with  a  white 
margin,  at  least  one  inch  wide,  at  the  left 
liaud  side  thereof. 

Sec.  5.  No  paper  not  prepared  in  com- 
pliance with  this  rule,  and  in  compliance 
also  with  the  general  orders  in  bankruptcy, 
shall  be  filed  by  the  clerk  without  the  spe- 
cial orders  of  the  court  or  judge ;  and  no 
attorney,  not  admitted  in  the  district  court, 
shall  be  allowed  to  practice  therein  in  cases 
of  bankruptcy. 

4.  Every  register  in  bankruptcy,  or  other 
officer  of  the  court,  before  administering 
the  proper  oaths  in  verification  of  any 
petition,  schedule,  inventory,  deposition, 
affidavit  or  other  paper,  shall  see  that  the 
different  sheets  or  pieces  of  paper  of  which 
it  is  composed,  and  those  to  which  it  refers 
as  annexed,  are  properly  fastened  together 
in  such  manner  as  to  give  reasonable  se- 
curity against  the  separation,  loss  or  change 
of  any  part  thereof. 

5.  Before  any  petition,  under  the  11th 
section  of  the  bankrupt  act,  shall  be  pre- 
sented to  the  court  or  judge,  or  be  filed 
with  the  clerk,  the  petitioner  shall  obtain 
from  the  register  in  bankruptcy  of  the  con- 
gressional district  in  which  the  said  peti- 
tioner resides,  a  certificate  substantially  in 
the  form  following,  to  wit : 

"I  do  hereby  certify  that  I  have  care- 
fully examined  the  annexed  or  within  peti- 
tion, and  the  schedule  and  inventory  there- 
to, annexed,  and  also  the  verifications 
thereof,  and  that  the  same  are  proper  in 
form,  and  sufficient  in  substance,  to  au- 
thorize an  adjudication  in  bankruptcy,  and 
the  issuing  of  a  warrant  under  the  11th 
section  of  the  bankrupt  act,  and  I  do  fur- 
ther certify  that  I  have  received  the  $50.00 


required  by  the  act  to  be  deposited  for  reg- 
ister's fees." 

Given  at  this         day  of  186 

A.  B. 
Begister  in  Bankruptcy. 

Which  certificate  shall  be  endorsed  on 
or  annexed  to  such  petition  by  the  regis- 
ter. Before  making  such  certificate,  the 
register  shall  carefully  examine  every  part 
of  the  petition,  schedule  and  inventory,  to 
ascertain  whether  the  petitioner  has  fully 
complied  with  every  requirement  of  the 
bankrupt  act,  and  of  the  general  orders 
and  rules  of  court  applicable  thereto,  and 
particularly  that  they  are  substantially  in 
the  form  prescribed  by  such  general  orders, 
that  all  the  blanks  of  both  such  schedule 
and  inventory  are  properly  filled,  and  filled 
by  using  the  word  "none"  where  that  is 
proper ;  that  both  the  real  and  personal 
property  of  the  petitioner,  and  the  place 
where  each  part  of  the  same  is  situated,  are 
set  forth  in  detail  and  sufficiently  de- 
scribed, and  that  the  incumbrances  thereon 
are  stated,  or  that  it  is  stated  that  there 
is  no  incumbrance  thereon.  He  will  also 
ascertain  that  the  petitioner  has  fully  set 
forth  in  his  schedule,  in  respect  to  every 
debt  stated  therein,  all  the  particulars  re- 
quired by  the  11th  section  of  the  bankrupt 
act.  And  the  registers  are  specially  en- 
joined to  refuse  such  certificate  and  to  de- 
cline making  any  order  of  adjudication  in 
bankruptcy  upon  any  petition,  until  every 
requisite  of  the  bankrupt  act,  and  of  the 
general  orders,  is  fully  and  strictly  com- 
plied with. 

6.  Before  any  petition,  under  the  39th 
section  of  the  bankrupt  act,  shall  be  pre- 
sented to  the  court  or  judge,  the  petitioner 
shall  procure  the  certificate  of  the  register 
in  bankriiptcy  of  the  congressional  district 
in  which  the  debtor  resides,  to  be  endorsed 
on  or  annexed  to  such  petition  substan- 
tially in  the  following  form,  viz : 

"  I  certify  that  I  have  carefully  exam- 
ined the  annexed  or  within  petition,  and 
the  verification  thereof,  and  that  the  same 
are  in  proper  form,  and  sufficient  in  sub- 
stance to  authorize  an  adjudication  in 
bankruptcy  and  the  issuing  of  a  warrant, 
under  the  39th  section  of  the  bankrupt 
act." 

Given  at         this  day  of         186 
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7.  All  petitions  filed  under  the  11th  or 
39th  sections  of  the  bankrupt  act,  shall  be 
numbered  consecutively,  and  the  clerk  shall 
enter  the  case,  under  its  proper  title  in  his 
docket,  giving  to  such  case  a  full  page 
thereof.  He  shall  place  its  number  at  the 
head  of  the  outside  filing  of  said  petition, 
which  number  shall  thereafter  be  the 
designating  number  of  such  case  until 
finally  disposed  of;  every  other  paper,  pro- 
ceeding or  notice  in  such  case  or  matter 
shall  be  marked  by  the  clerk,  register, 
messenger  or  other  ofBcer  or  party  prepar- 
ing it,  with  such  designating  number  at  the 
head  of  the  outside  filing,  on  or  near  the 
upper  left  hand  corner. 

8.  In  case  of  the  absence  of  the  district 
judge  from  the  city  of  Pittsburgh,  or 
whenever  he  shall  be  unable  to  attend  to 
business  by  reason  of  sickness  or  other 
cause,  petitions  in  cases  of  voluntary  bank- 
ruptcy may  be  filed  with  the  clerk,  and  the 
usual  order  for  the  reference  thereof  to  a, 
register  designated  in  the  order,  may  be 
entered  upon  the  direction  of  Samuel  Har- 
per, Esq.,  one  of  the  registers  in  bank- 
ruptcy, who  is  hereby  designated  and  au- 
thorized to  sit  in  the  United  States  court 
room,  at  Pittsburgh,  for  that  purpose. 
And  in  case  of  the  like  absence  of  the  judge, 
at  the  time  appointed  for  showing  cause,  or 
for  any  hearing  or  proceeding  in  any  mat- 
ter in  bankruptcy  ;  or  if  any  such  matter, 
for  want  of  time  or  other  cause,  shall  not 
be  acted  on  at  the  time  appointed  therefor, 
the  same  shall  be  continued,  without  special 
order  for  that  purpose,  to  the  next  sitting 
of  the  court  thereafter,  at  which  time  the 
like  proceedings  may  be  had  thereon  as  if 
the  day  of  such  subsequent  sitting  had  been 
originally  appointed  for  such  proceedings. 

9.  In  all  eases  of  involuntary  bankrupt- 
cy duplicate  petitions  must  be  filed  with 
the  clerk. 

10.  In  cases  of  voluntary  bankruptcy, 
the  register  to  whom  the  debtor's  petition, 
under  the  11th  section  of  the  bankrupt 
act,  shall  be  referred,  shall  proceed  to  con- 
sider such  petition  at  the  time  and  place 
fixed  in  the  order  of  reference  for  his  first 
action  thereon,  and  shall  then  act  on  such 
petition  and  shall  make  the  order  of  adju- 
dication of  bankruptcy,  or  other  proper 
order  thereon  on  the  same  day,  or  on  some 
flay  to  which  the  hearing  on  such  petition 


may  then  be  adjourned.  On  such  hearing 
any  creditor  of  the  petitioner  who  has 
proved  his  debt,  or  who  shall  prove  the 
same  on  such  hearing,  may  oppose  the 
prayer  of  said  petitioner  by  filing  with  the 
register  an  answer  or  objection  thereto,  as 
hereinafter  provided. 

11.  The  warrant  issued  to  the  marshal, 
as  messenger,  under  the  11th  section  of  the 
bankrupt  act,  shall  designate  the  creditors 
(if  any)  on  whom  personal  service  is  to  be 
made ;  and  notice  shall  be  served  by  mail 
upon  all  creditors  not  so  designated. 

12.  When  the  proceeding  is  instituted  by 
or  on  behalf  of  the  bankrupt,  a  duplicate 
copy  of  this  petition,  schedule  and  inven- 
tory, as  required  by  the  11th  section  of  tht 
bankrupt  act,  shall  be  left  with  the  regis- 
ter to  whom  his  petition  is  referred,  at  or 
before  the  time  fixed  in  the  order  of  refer- 
ence, for  the  first  attendance  of  the  peti- 
tioner before  such  register.  Such  copy 
shall  be  certified  by  the  clerk,  or  a  register 
in  bankruptcy,  to  be  a  true  copy,  or  shall 
be  verified  as  such,  by  the  affidavit  of  the 
petitioner,  or  of  his  attorney,  duly  sworn 
or  affirmed  to  before  a  register  in  bank- 
ruptcy, or  a  commissioner  appointed  by  the 
circuit  court.  In  either  case  the  petitioner 
must,  at  his  peril,  ascertain  that  such  copy 
is  strictly  correct. 

13.  A  party  appearing  to  show  cause 
against  or  to  oppose  the  prayer  of  a  peti- 
tioner under  the  11th  or  39th  sections  of 
the  bankrupt  act,  shall  file  a  brief  state- 
ment, in  writing,  of  the  grounds  of  his  op- 
position or  objections  thereto,  if  such  ob- 
jections relate  solely  to  questions  of  law  or 
practice  in  respect  to  regularity  or  suffi- 
ciency of  the  petition.  If  his  opposition 
to  such  petition  is  founded  upon  a  denial 
of  any  statement  of  fact  contained  in  such 
petition,  he  shall  set  forth  in  writing,  in 
distinct  and  separate  articles,  and  accord- 
ing to  his  best  knowledge,  information  and 
belief,  his  denial  of  each  material  allegation 
so  denied  by  him,  and  each  allegation  of 
new  matter,  so  that  distinct  and  separate 
issues  may  be  readily  framed  thereon ;  and 
he  shall  annex  thereto  his  affidavit,  that 
he  has  read  said  answer,  so  signed  by  him, 
or  heard  the  same  read,  and  knows  the 
contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  matters 
therein  stated  on  information  and  belief. 
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and  that,  as  to  those  matters,  he  believes 
it  to  be  true. 

14.  The  court,  at  its  own  instance,  or  on 
motion  of  either  party,  will  refer  to  a  regis- 
ter, commissioner  or  referee,  designated  or 
appointed  for  the  purpose  of  examination 
and  report  such  matters  arising  in  proceed- 
ings in  bankruptcy,  as  under  the  provisions 
of  the  bankrupt  act,  may  properly  be  so 
referred. 

15.  Exceptions  may  be  filed  to  the  report 
of  a  register,  referee  or  commissioner,  upon 
any  matter  referred  to  him,  within  eight 
days  after  the  filing  of  such  report. 

16.  When  a  trial  by  jury  is  to  be  had,  no 
formal  pleadings  shall  be  necessary  to  pre- 
sent the  issue,  but  the  order  for  such  trial 
shall  contain  the  issues  made  by  the  peti- 
tion, answer  and  other  papers  presenting 
the  issues  to  be  tried. 

17.  All  returns  and  reports  from  registers 
m  bankruptcy,  or  other  officers  of  the 
court,  or  referees,  shall  be  directed  to  the 
clerk  of  the  court,  Pittsburgh,  Penn.,  and 
shall  be  sent,  postage  and  other  charges 
paid;  and  in  case  of  unreasonable  de- 
lay on  the  part  of  the  register,  or  other 
officer  or  referee,  in  making  a  return  or  re- 
port in  any  case,  an  order  will  be  granted, 
requiring  him  to  make  such  return,  or  re- 
port, or  show  cause,  on  a  day  specified,  why 
he  has  not  done  so . 

18.  Letters  to  the  register,  clerk  or  mar- 
shal, requiring  an  answer,  shall  be  accom- 
panied by  envelopes  properly  addressed,  and 
witli  proper  postage  stamps  affixed,  in 
which  to  inclose  the  reply,  and  whatever 
else  may  be  required,  and  no  register  or 
ofScer  of  the  court,  will  be  required  to  an- 
swer any  such  letter,  unless  this  be  done, 
and  his  fees,  in  addition,  are  inclosed. 
Whenever  any  receipt  is  desired  from  any 
such  officer,  it  must  be  prepared,  and  pre- 
sented by  the  party  desiring  it,  and  with  the 
proper  revenue  stamp  thereon. 

19.  In  every  certificate  made  by  a  register, 
stating  any  case,  point  or  matter  for  the 
opinion  of  the  district  judge,  under  the  4th 
or  6th  sections  of  the  bankrupt  act,  accord- 
ing to  Form  No.  50,  established  by  the  gen- 
eral orders  in  bankruptcy,  the  facts  agreed 
upon  by  the  parties  to  the  controversy  shall 
be  clearly  and  fully  stated,  with  reasonable 
certainty  of  time  and  place,  and  this  shall 
be  followed  by  a  brief  statement  of   the 


claim  made,  or  position  assumed,  by  each 
of  the  parties  to  the  controversy.  The 
register  shall  then  add  thereto  such  pro- 
posed order,  adjudication  or  decision,  as  in 
his  judgment  ought  to  be  made,  and  which 
shall  be  in  such  form  that  the  district  judge 
may  signify  his  approval  thereof  by  his 
signature.  The  register  shall  then  afford  to 
each  of  the  opposing  parties,  or  their  attor- 
neys^ a  reasonable  opportunity  to  consent, 
in  writing,  to  the  register's  decision  thereon. 
The  court  will,  on  the  approval  and  confir- 
mation of  such  decision  of  the  register, 
make  such  orders  for  costs,  against  any 
party  declining  to  assent  thereto,  as  may  be 
deemed  proper.  In  case  all  parties  to  such 
controversy  shall  assent  to  such  adjudica- 
tion or  decision  of  the  register,  he  shall  file 
the  same,  and  proceed  with  the  case  upon 
the  basis  thereof,  as  though  such  contro- 
versy had  not  arisen. 

KULB  20. 

Sec.  1.  It  shall  be  the  duty  of  the  assig- 
nee, as  soon  as  practicable  after  his  appoint- 
ment shall  be  complete,  to  take  into  his 
possession  all  the  estate,  real  and  personal, 
of  every  name  and  nature,  of  the  bankrupt, 
with  the  exceptions  mentioned  in  the  bank- 
rupt act ;  and  also  all  the  deeds  and  books 
of  accounts,  papers  and  writings  of  the 
bankrupt  pertaining  thereto,  and  for  this 
purpose  the  assignee  shall  make  diligent  in- 
quiry into  the  affairs  and  transactions  of  the 
bankrupt. 

Sec.  2.  Every  assignee  shall,  under  sec- 
tion 27th  of  the  bankrupt  act,  produce  and 
file  with  his  account,  proper  vouchers  for 
all  payments  made  by  him,  except  payments 
of  one  dollar  or  less,  and  except  items  in 
regard  to  which  the  court  shall,  for  reason- 
able cause  and  by  special  order,  dispense 
with  vouchers.  The  items  so  excepted  may 
be  allowed  to  a  reasonable  extent,  upon  the 
positive  oath  of  the  assignee,  that  the 
amounts  charged  therein  were  actually  and 
necessarily  paid. 

21.  In  cases  of  voluntary  bankruptcy, 
when  the  assignee  or  any  creditor  sha!l, 
after  the  adjudication  of  bankruptcy,  have 
good  reason  to  suspect  that  the  bankrupt 
has  property,  or  any  right  of  prop- 
erty which  he  has  not  set  forth  in 
his    inventory,   such    assignee   or  creditor 
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upon  application  to  the  court  or  the  register 
acting  in  the  case,  stating  briefly,  and  under 
oath,  the  grounds  of  his  suspicion  may,  on 
due  cause,  shown  by  affidavit,  apply  for  an 
order  for  the  examination  of  the  bankrupt, 
on  oath  or  affirmation.  And  if,  upon  due 
service  on  the  bankrupt  of  a  copy  of  any 
such  order  and  notice  of  the  time  and  place 
appointed  for  such  examination,  the  bank- 
rupt shall  fail  to  appear,  and  fully  t  j  submit 
himself  to  such  examination,  and  to  sub- 
scribe his  deposition,  application  may  forth- 
with be  made  to  the  court,  upon  an  affidavit 
stating  the  facts  of  the  case,  for  compulsory 
process  against  such  bankrupt. 

22  In  cases  of  involuntary  bankruptcy, 
it  shall  be  the  duty  of  the  assignee,  as  soon 
as  practicable  after  he  shall  be  appointed 
and  qualified,  to  apply  to  the  bankrupt  for  a 
full  and  true  account  of  all  his  property  and 
rights  of  property,  and  of  all  the  deeds  and 
books  of  account,  papers  and  writings  of 
the  bankrupt  pertaining  thereto,  as  required 
by  the  bankrupt  act  ;  and  if  the  bankrupt 
shall  refuse  to  give  such  account,  or  if  the 
assignee,  or  any  creditor  of  the  bankrupt, 
shall  have  good  reason  to  suspect  that  he 
has  practiced  any  concealment  in  giving 
such  account,  such  assignee  or  creditor  may, 
on  application  to  the  court,  and  due  cause 
shown  by  affidavit,  have  an  order  for  the 
examination  of  such  bankrupt,  and  if  neces- 
sary, compulsory  process  against  him,  as 
provided  in  the  last  preceding  rule. 

23.  Every  bankrupt  shall,  at  all  times,  be 
bound  to  attend  the  assignee,  upon  the  re- 
quirement of  the  register  acting  in  his  case, 
and  on  reasonable  notice,  in  writing,  for 
that  purpose,  to  be  served  personally,  or 
left  at  his  usual  place  of  abode,  in  order  to 
assist  in  making  out  the  accounts  of  the 
said  bankrupt's  estate  and  effects,  and  to  at 
tend  any  court  to  be  examined  in  any  suit 
or  proceeding  respecting  the  same,  for 
which  he  shall  be  entitled  to  receive  from 
the  assignee  a  reasonable  compensation  out 
of  the  estate. 

24.  When  an  order  for  the  examination 
of  any  bankrupt  or  other  person,  shall  be 
made,  any  creditor,  or  the  bankrupt  himself, 
at  the  time  and  place  appointed  for  such  ex- 
amination, or  at  any  other  time  to  which 
such  examination  may  be  continued  or  ad- 
journed, may,  at  his  own  expense,  produce 
witnesses  touching  the  subject  matter  of 


such  examination,  and  shall  be  entitled  to 
the  ordinary  process  of  subpoena,  to  be 
issued  by  the  clerk  or  register,  requiring  the 
attendance  of  such  witnesses,  which  sub 
poena  the  witnesses  shall  be  bound  to  obey, 
provided  their  legal  fees  are  paid  or  tendered 
on  the  service  of  such  subpoena. 

25.  When  the  object  is  to  bring  a  party 
into  contempt  for  disobeying  any  process, 
or  any  rule  or  order  of  the  court  or  of  a 
register,  the  service  shall  be  personal,  unless 
otherwise  ordered  by  the  court. 

26.  Affidavits  of  the  publication  of  notices 
in  a  newspaper,  shall  show  that  the  same 
were  published  in  the  regular  edition  and 
issue  of  such  newspaper  and  shall  state  the 
day  or  days  on  which  the  same  wers  pub- 
lished. Such  affidavits  must  be  sworn  or 
affirmed  to  before  a  register  in  bankruptcy, 
the  clerk  of  the  court,  a  commissioner  ap- 
pointed by  the  circuit  court  of  the  United 
States,  or  a  notary  public,  and  shall  be  sub- 
stantially in  the  following  form  : 

Western  District  of  Pennsylvania,  > 
County  of  ,  5  **■ 

A.  B.  of  ,  in  said  county,  being 

duly,  sworn,  doth  depose  and  say,  that  he  is 
(the  printer,  the  publisher  or  the  foreman,  in 
the  office,  as  the  case  may  be,)  of  the  , 

public  newspaper  published  in  said  county, 
and  the  notice  of  which  the  annexed  is  a 
copy  cut  from  said  newspaper,  was  printed 
and  published  in  the  regular  edition  and 
issue  of  said  newspaper  on  the  following 
days,  viz :  On  the  and 

days  of  186     :  (or  on 

the  and  days  of 

186     .) 

Subscribed   and   sworn   before    me,   this 
day  of  186     . 

RnLB  27. 

Sec.  1.  The  notice  of  the  appointment  of 
the  assignee  of  a  bankrupt,  required  to  be 
given  by  him,  under  the  provisions  of  the 
11th  section  of  the  bankrupt  act,  shall  be 
published  once  a  week,  for  three  successive 
weeks,  in  each  of  the  newspapers  in  which 
the  notice  of  the  first  meeting  of  the  cred- 
itors of  such  b.ankrupt  was  directed  to  be 
published. 

Sec.  2.  Notices  to  creditors  of  dividends, 
and  notices  of  meetings,  required  by  the 
17th,  27th  and  28th  sections  of  the  bank- 
rupt act,  and  notices  of  sale  by  an  assignee, 
required  to  be  given  under  the  21st  general 
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order,  shall  be  published  twice  in  the  same 
newspapers;  the  last  publication  of  such 
notices  of  sale  to  be  made  at  least  the  num- 
ber of  days  before  the  sale  required  by  such 
general  order. 

28.  The  notices  required  by  the  bankrupt 
act,  by  general  orders,  and  by  these  rales, 
in  all  cases,  in  the  22d  district,  shall  be  pub- 
lished in  three  newspapers  in  the  city  of 
Pittsburgh,  to  be  selected  by  the  register, 
one  of  which  shall  be  of  opposite  political 
sentiments  to  the  other  two.  And  the  said 
register  may  alternate  in  his  selection,  so 
that  from  time  to  time  the  notices  will  ap- 
pear in  the  different  papers  of  the  city. 
The  registers  in  all  the  other  congressional 
districts  in  the  western  judicial  district  of 
Pennsylvania,  shall  select  two  newspapers, 
one  of  each  political  party  in  the  county, 
where  the  case  in  bankruptcy  originates,  in 
which  shall  be  published  the  notices  re- 
quired by  the  bankrupt  law,  general  orders- 
and  these  rules,  and  the  notices  shall  be 
published  four  times  in  each  newspaper. 

29.  All  notices  served  or  sent  by  mail,  by 
the  marshal,  clerk  or  assignee,  shall,  when 
practicable,  be  so  prepared,  directed  and 
folded,  that  the  direction,  postage  stamp 
and  post  mark  shall  be  upon  the  notice 
itself  and  not  on  an  envelope  or  other 
piece  of  paper,  and  shall  have  printed 
thereon  a  direction  to  the  postmaster  at  the 
place  to  which  it  is  sent,  to  return  the  same 
within  ten  days,  unless  called  for. 

30.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  bankrupt  act,  shall  be  made 
and  certified  by  the  register  to  whom  the 
original  petition  in  the  case  was  referred, 
unless  another  register  shall  have  been  spe- 
cially designated  for  that  duty  by  the  dis- 
trict court.  The  register  shall  place  thereon 
all  debts  which  have  been  duly  proved,  and 
which  have  not  been  disallowed  by  the 
court,  unless  it  shall  be  otherwise  specially 
oidered  by  the  district  court. 

EuLB  31. 

Skc.  1.  Applications  under  section  34  of 
the  bankrupt  act,  to  set  aside  and  annul  the 
discharge  granted  to  any  bankrupt,  shall 
clearly  set  forth  in  separate  and  distinct  ar- 
ticles, and  with  reasonable  certainty  of  time 
and  place,  according  to  the  best  knowledge, 
information  and  belief  of  the  applicant,  all 


the  material  facts  and  allegations  on  which 
the  application  is  based. 

Sec.  2.  The  bankrupt  shall  admit  or 
deny  or  otherwise  answer  the  several  alle- 
gations of  such  application,  in  distinct  arti- 
cles, in  like  manner;  and  such  application 
and  answer  shall  severally  be  verified  by 
affidavit  substantially  in  the  form  prescribed 
by  rule  15. 

32.  The  fifty  dollars  required  to  be  de- 
posited for  register's  fees,  shall,  until  other- 
wise ordered,  in  cases  of  voluntary  peti- 
tions, be  deposited  with  the  registers,  and  in 
cases  of  involuntary  petitions  with  the  clerk, 
at  the  time  of  the  filing  of  the  same,  accord- 
ing to  the  47th  section  of  the  act,  and  in 
case  of  an  adjudication  of  bankruptcy,  to  be 
deposited  by  him  with  the  register.  The 
provisional  disposition,  and  ultimate  dis- 
bursement of  the  same,  will  be  regulated 
by  rules  which  may  hereafter  be  promul- 
gated, or  by  special  order. 

33.  Deposits  made  in  a  national  bank, 
selected  as  a  depository,  under  the  28th 
general  order,  shall  be  made  by  the  assignee 
to  his  credit,  as  assignee  in  the  particular 
case  in  which  such  moneys  have  been  re- 
ceived, and  a  separate  account  shall  be  kept 
in  each  case,  according  to  its  proper  num- 
ber and  title.  Samuel  Harper,  Esq.,  one  of 
the  registers  of  this  court,  is  hereby  desig- 
nated for  the  purpose  of  countersigning  all 
checks  drawn  on  any  such  deposit  bank  at 
Pittsburgh.  A  certified  copy  of  this  rule 
shall  be  furnished  by  the  clerk  to  such  de- 
posit bank. 

34.  The  Iron  City  National  Bank  of  Pitts- 
burgh, and  the  Merchants'  and  Manufac- 
tuiers'  National  Bank  of  Pittsburgh,  are 
hereby  designated  as  deposit  banks,  in  all 
cases  in  bankruptcy,  arising  in  the  22d  con- 
gressional district.  And  the  deposit  banks, 
in  all  the  other  congressional  districts  in 
this  judicial  district,  will  be  selected  and 
designated  hereafter,  by  special  order,  upon 
the  recommendation  of  the  registers  of  the 
respective  districts. 

35.  In  case  no  choice  of  an  assignee  is 
made  by  the  creditors  at  their  first  meet- 
ing, or  in  case  an  assignee,  chosen  by  the 
creditors,  fails,  within  five  days,  to  express 
in  writing  his  acceptance  of  the  trust,  or 
in  case  of  a  vacancy  in  the  ofBce  of  an 
assignee,  caused  by  his  removal,  resignation. 
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death,  or  other  cause,  John  H.  Bailey,  Esq., 
of  the  city  of  Pittsburgh,  counselor-at-law, 
will  be  appointed  assignee  where  the  judge 
is  required  by  the  act  to  appoint  the 
assignee,  and  also  where  the  assignee  is 
appointable  by  the  register,  subject  to  the 
approval  of  the  judge. 

36.  The  registers  in  the  respective  con- 
gressional districts,  may  fix  certain  days  on 
which  they  will  be  present  at  the  "  county 
seat,"  or  other  place,  of  their  several  coun- 
ties, for  the  purpose  of  attending  to  cases 
in  bankruptcy,  of  which  due  notice  shall  be 
given  in  the  newspapers  of  the  county 
elected  by  them  to  publish  notices  in  bank- 
ruptcy. 


RHODE  ISLAND. 

At  a  special  district  court  of  the  United 
States  for  the  district  of  Ehode  Island, 
held  at  the  city  of  Providence,  in  said 
district,  on  the  first  day  of  July,  A.  D. 
1867. 
Present — J.  Russell  Bullock, 

District  Judge. 

Ordered,  That  the  following  rules  govern 
■  proceedings  in  bankruptcy  in  this  dis- 
trict, in  addition  to  (and  with)  reference 
to  the  general  orders  and  forms  pre- 
scribed by  the  justices  of  the  supreme 
court  of  the  United  States : 

Rule  1.  In  voluntary  bankruptcy,  the 
petitions  in  the  order  of  the  time  of  filing, 
shall  be  referred  in  rotation  by  Form  4  to 
the  registers  appointed  in  the  two  congres- 
sional districts,  commencing  with  the  east- 
ern or  first  district.  A  petition  may  be 
otherwise  referred,  upon  application,  for 
special  reasons  satisfactory  to  the  court. 
In  involuntary  bankruptcy,  the  register 
will  be  designated  with  reference  to  the 
special  circumstances  of  each  case. 

The  order,  Form  4,  designating  the  regis- 
ter to  act  upon  the  petition  in  voluntary 
bankruptcy,  shall  specify  as  the  place  where 
the  register  shall  act  upon  the  matters 
arising  under  the  case,  and  the  warrant, 
Form  59,  in  involuntary  bankruptcy,  shall 
in  a  like  case  specify  as  the  place  where 
the  meeting  of  the  creditors  will  be  held, 
the  office  of  the  register  as  designated  by 
him,  by  a  writing  filed  with  the  clerk. 

The  day  named  in  the  order.  Form  4,  for 
the  attendance  of  the  bankrupt  before  the 


register  in  voluntary  bankruptcy,  and  the 
day  named  in  the  warrant.  Form  59,  for 
the  meeting  of  creditors  in  involuntary 
bankruptcyj  will  be  fixed  with  reference  to 
the  speedy  progress  of  the  case. 

Bach  register  shall,  by  a  writing  filed 
with  the  clerk,  designate  the  day,  or  days, 
if  any,  on  which  he  will  attend  at  a  place  or 
places,  other  than  his  regular  ofBce. 

Each  register  may,  in  any  case  referred 
to  him,  fix  the  times  when  he  will  act  upon 
the  several  matters  arising  under  such  case, 
other  than  the  attendance  of  the  bankrupt 
as  fixed  by  the  order,  Form  4,  and  the 
meeting  of  creditors  as  fixed  by  the  war- 
rant Form  59;  but  the  register  shall  not, 
without  leave  of  the  court,  be  at  liberty  to 
change  the  place  specified  in  the  order. 
Form  4,  or  to  act  upon  the  matters  arising 
under  a  case  of  involuntary  bankruptcy,  at 
any  other  place  than  the  one  specified  in 
the  warrant.  Form  59,  as  the  place  for  the 
meeting  of  creditors. 

2.  The  adjudication  of  bankruptcy.  Form 
58,  shall  contain  a  provision  that  the  case 
be  referred  to  one  of  the  registers,  naming 
him,  to  take  such  proceedings  thereon  as 
are  required  by  the  act. 

3.  Whenever  a  petition  is  referred  to  a 
register  in  a  voluntary  case,  and  whenever 
in  an  involuntary  case,  an  order  is  made  on 
an  adjudication  of  bankruptcy,  referring  the 
case  to  a  register,  the  clerk,  at  the  time  he 
delivers  to  the  register  a,  copy  of  the  order 
of  reference,  shall  pay  to  him  fifteen  dollars, 
out  of  the  fifty  dollars  deposited  with  the 
clerk  under  section  47  of  the  act,  to  be  ap- 
plied to  the  payment  of  such  fees  of  the  reg- 
ister as  are  chargeable  to  the  petitioner. 

Whenever  by  any  monthly  return  made 
to  the  court  by  the  register,  under  general 
rule  12,  it  appears  that  the  fees  of  the  reg- 
ister up  to  that  time  exceed  in  amount  the 
sum  already  received  by  him  out  of  said  fif- 
ty dollars,  the  clerk  shall,  if  requested  by 
the  register,  make  further  payment  to  him 
theron,  to  the  amount  of  such  fees,  until  the 
fifty  dollars  shall  have  been  all  paid  out ; 
and  thereafter  the  fees  of  the  register  which 
are  chargeable  to  such  petitioner  shall  be 
paid  or  secured,  as  provided  by  rule  29 
"  general  orders,"  &c. 

The  foregoing  provisions  of  this  rule  shall 
not  apply  to  a  case  of  voluntary  bankruptcy 
wherOj  under  rule  30  of  "general  orders," 
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the  judge  shall  direct  that  the  fees  and  costs 
in  the  case  shall  not  exceed  the  sum  requir- 
ed by  the  act  to  be  deposited  with  the  clerk  ; 
but  in  every  such  case,  such  of  the  disburse- 
ments paid  out  by  the  register  and  marshal  for 
the  purposes  specified  in  rule  12  of  "general 
orders,"  and  returned  by  them  under  oath 
under  said  rule,  as  are  chargeable  to  the  pe- 
titioner debtor,  shall  be  refunded  to  them 
severally  by  the  clerk  out  of  such  sum ;  and 
the  clerk,  marshal,  and  register  shall  per- 
form the  duties  required  of  them  by  such 
petitioning  debtor  without  first  requiring 
payment  or  security  for  their  fees,  subject 
to  the  application  by  the  court  to  such  fees, 
of  so  much  of  said  sum  as  shall  remain  after 
refunding  such  disbursements. 

4.  The  register  shall,  under  ru'e  7  of 
"general  orders,"  examine  the  duplicate 
copy  of  the  petition  and  schedule  specified 
in  Form  4,  and  such  duplicate  copy  shall  be 
a  copy  of  such  filed  original,  certified  by  the 
clerk,  under  the  seal  of  the  court,  as  duly 
verified  by  the  petitioner.  For  certifying 
the  same,  the  clerk  shall  be  allowed  the  fee 
prescribed  in  paragraph  2,  general  rule  30 ; 
and  when  the  clerk,  at  the  request  of 
the  petitioner  or  his  solicitor,  furnishes  such 
duplicate  copy,  he  shall  be  allowed  the  fees 
fixed  by  the  same  paragraph  of  the  same 
general  rule  30. 

And  the  certificate  required  of  the  register 
by  general  rule  7  shall  be  in  writing,  and  en- 
dorsed on  such  duplicate  copy ;  nor  shall  he 
issue  any  warrant  under  Form  6  until  after 
such  examination  and  certificate  as  to  the 
correctness  in  form  of  the  petition  and  of  all 
of  the  schedules,  A  and  B,  in  Form  1,  ac- 
companying. And  all  petitions  and  sche- 
dules filed  after  this  date  shall  be  upon  paper 
of  a  uniform  size ;  and  all  petitions  and 
schedules  and  other  papers  in  each  case  shall 
have  an  ample  margin,  to  allow  of  their  be- 
ing bound  together,  as  required  by  general 
rule  7. 

5.  The  warrant  issued  under  section  11 
or  section  42  of  the  act,  according  to  Form 
6  or  59,  as  the  case  may  be,  shall  specify 
two  newspapers,  one  of  which  shall  be  a 
daily,  published  in  the  city  of  Providence, 
and  one  published  in  the  county  in  which 
the  debtor  or  debtors  has  or  have  resided, 
or  carried  on  business,  for  six  months  next 
immediately  preceding  the  time  of  filing  the 
petition  ;  the  selection  of  such  newspapers 
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to  be  made  by  the  register ;  the  notices  to  be 
published  at  least  twice  in  each  newspaper 
selected. 

The  warrant  shall  designate  the  creditors 
on  whom  personal  service  is  to  be  made, 
and  notice  shall  be  served  by  mail  on  all 
creditors  not  so  designated.  Personal  ser- 
vice need  not  be  made  on  any  creditor  resi- 
dent out  of  the  district. 

When  a  debtor  shall  seasonably  furnish  at 
his  own  expense,  to  the  marshal,  printed 
copies  of  the  notices  required,  no  fee  shall  be 
allowed  the  marshal  for  copying  into  the  no- 
tices the  names  and  residence  of  the  credi- 
tors and  the  amount  of  their  debts. 

The  warrant,  Form  6,  shall  be  regarded  as 
process  under  rule  2  of  "  general  orders," 
and  shall,  before  issued  to  the  marshal,  be 
signed  and  sealed  by  the  clerk,  and  when 
issued  by  the  register  shall  be  signed  thus : 
"Issued  by  me  ,18  .A 

B  ,  register  in  bankruptcy." 

When  the  order.  Form  10,  is  issued  by  a 
register,  the  conclusion  of  it  may  be  so  va- 
ried and  attested  by  him  accordingly. 

6.  All  proof  of  debts  made  before  the  ap- 
pointment of  an  assignee  shall  be  delivered 
to  the  proper  register.  If  he  entertains 
doubts  of  the  validity  of  the  claim,  he  may 
postpone  the  proof  thereof  until  the  assignee 
is  chosen  and  qualified. 

7.  In  case  no  choice  of  an  assignee  is 
made  by  the  creditors  at  their  first  meeting, 
or  in  case  an  assignee  chosen  by  them  fails 
within  five  days  to  express  in  writing  his  ac- 
ceptance, or,  in  case  of  a  vacancy  in  the  of- 
fice from  death  or  other  cause,  Samuel  W. 
Peckham,  of  Providence,  will  be  appointed 
to  the  office,  where  the  judge  is  required  to 
appoint.  Where  the  said  Samuel  W.  Peck- 
ham  shall  be  appointed  by  any  register,  such 
appointment  is  hereby  approved  by  the 
judge.  In  special  cases  vacancies  in  the  of- 
fice of  the  assignee  must  be  filled  by  the 
election  of  creditors,  or  by  the  appointment 
of  an  assignee  other  than  the  one  above  named 

8.  Under  rule  9  of  the  "  general  orders," 
an  assignee  shall  notify  the  register  of  his 
acceptance  or  rejection  of  the  trust,  and  the 
register  shall  at  once  report  it  to  the  clerk. 

9.  Every  assignee  shall,  on  receiving  an 
assignment,  deliver  the  same  to  the  clerk, 
who  shall  make  a  certified  copy  thereof, 
which  copy  shall  be  placed  on  file,  and  the 
originial  returned  to  the  assignee. 
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10.  The  assignee  shall  give  notice  of  his 
appointment  by  publication  once  a  week,  for 
tliree  successive  weeks,  in  two  of  the  news- 
papers named  in  rule  21,  one  of  which  shall 
be  a  daily  newspaper  published  in  the  city 
of  Providence ;  such  newspapers  to  be  se- 
lected by  the  register  with  due  regard  to 
the  requirements  of  section  14  of  the  act. 

11.  Notices  of  sale  by  an  assignee  under 
rule  21  of  "  general  orders,"  shall  be  adver- 
tised in  a  daily  newspaper  published  in  the 
city  of  Providence,  and  in  one  of  the  news- 
papers named  in  rule  21,  published  in  the 
county  where  "the  sale  is  to  take  place,  when 
the  sale  takes  place  out  of  the  city  of  Provi- 
dence ;  the  selection  of  the  newspapers  in 
the  city  of  Providence  to  be  made  by  the 
register. 

12.  The  notice  to  creditors  of  dividends  or 
meetings,  required  by  the  17th,  27th  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for  by  the  order  contained  in  Form 
28,  and  the  register  shall  select  from  among 
the  newspapers  specified  in  rule  21,  in  which 
the  notice  shall  be  published,  that  one  hav- 
ing the  largest  circulation  in  the  locality  of 
the  residence  of  the  creditors  of  the  debtor. 

13.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act  shall  be  certified  by  the 
register  to  whom  the  case  is  referred,  and 
he  shall  place  iliereon  all  debts  duly  proved. 

14.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him. 

15.  The  notice  by  the  assignee,  under  sec- 
tion 28  of  the  act,  of  the  filing  of  his  ac- 
count, and  of  his  application  for  a  settle- 
ment and  discharge,  shall  be  given  by  him 
by  sending  notices  by  mail,  prepaid,  of  such 
filing,  and  of  the  time  of  such  application,  to 
all  known  creditors  of  the  bankrupt,  di- 
rected to  the  respective  places  of  residence 
of  such  creditors,  or  to  their  usual  post  office 
address. 

16.  All  questions  for  trial  or  hearing,  un- 
der sections  31  and  34  of  the  act,  shall  be 
heard  or  tried  at  a  session  of  the  court  to  be 
holden  at  Providence  on  the  first  Wednes- 
day in  every  month,  or  at  any  stated  ses- 
sion of  the  court  holden  at  that  place,  on  six 
days'  notice  of  trial  and  hearing,  to  be 
served  by  either  party  upon  the  other,  and 
upon  the  clerk,  and  a  calendar  of  the  same 
shall  be  made. 

17.  The  demand   in    writing   for  a  jury 


trial,  under  section  41  of  the  act,  shall  be 
signed  by  the  debtor  or  his  attorney,  and 
filed  the  same  day  with  the  clerk,  who 
shall  endorse  thereon  the  day  of  such  filing. 

18 .  The  application  under  section  34  of  the 
act,  to  set  aside  and  annul  a  discharge,  shall 
be  verified  by  the  oath  or  affirmation  of  the 
applicant,  and  the  answer  of  the  bankrupt 
to  the  application  shall  answer  specifically 
the  allegations  of  the  application,  and  shall 
be  verified  in  like  manner. 

19.  All  issues,  questions,  points  and  mat- 
ters stated  in  writing  under  rule  11  of  the 
"  general  orders  in  bankruptcy,"  or  under 
the  4th  section  or  the  6th  section  of  the  act, 
or  according  to  Form  50,  and  adjourned  into 
court  for  decision,  or  stated  in  a  special  case 
for  the  opinion  of  the  court,  shaU  be  certi- 
fied to  the  judge  by  the  register,  with  his 
own  opinion  on  the  question,  and  delivered 
to  the  clerk  ;  and  no  argument  on  such  is- 
sue or  question  will  be  allowed  unless  re- 
quested bj'  the  court. 

20.  In  pursuance  of  rule  28  of  "general 
orders,"  and  until  further  ordered,  the 
Second  National  Bank  of  Providence  is 
designated  as  that  in  which  all  moneys  re- 
ceived by  assignees  or  paid  into  court  in  the 
course  of  any  proceedings  in  bankruptcy, 
shall  be  deposited.  All  moneys  received 
by  the  clerk  on  account  of  any  bankrupt 
estate,  or  paid  into  court  in  the  course  of 
any  proceedings  in  bankruptcy,  (except 
sums  deposited  with  the  clerk  under  sec- 
tion 47,)  shall  be  deposited  in  said  bank ; 
and  all  sums  received  by  an  assignee  on 
account  of  any  estate  of  which  he  is  assig- 
nee, shall  be  deposited  in  said  bank. 

The  check  or  warrant  for  drawing  mon- 
eys deposited  by  the  clerk,  shall  be  signed 
by  him  and  countersigned  by  the  judge. 

The  check  or  warrant  for  drawing  mon- 
eys deposited  by  an  assignee,  shall  be 
signed  by  him  and  countersigned  by  the 
proper  register. 

21.  The  following  newspapers  are  desig- 
nated as  those  in  which  all  publications 
required  by  the  act,  by  the  "general 
orders"  or  these  rules,  may  be  made,  viz: 

County  of  Providence — Providence  Daily 
Journal,  Providence  Morning  Herald,  Provi- 
dence Daily  Press,  and  Woonsocket  Patriot. 

County  of  Newport — Newport  Daily 
News. 

County  of  Bristol — Bristol  Phenix. 
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County  of  Kent — East  Greenwich  Pen- 
dulum. 

County  of  Washington  —  Narragansett 
Times. 

The  marshal,  clerk,  register  or  assignee 
shall  return  to  tke  court  a  newspaper  copy 
of  each  notice  or  advertisement  required  to 
be  published  by  them,  with  a  certificate 
showing  that  the  required  publication  has 
been  made. 

22.  In  case  of  the  absence  of  the  judge 
at  the  time  and  place  appointed  for  any 
hearing  or  proceeding  before  him  in  bank- 
ruptcy, or  if  the  matter  then  fails  to  be 
called  or  acted  on,  the  same  shall  be  deemed 
continued  without  other  order  to  the  next 
sitting  of  the  court  thereafter,  when  like 
proceedings  may  be  had  as  if  such  continu- 
ance had  not  occurred. 

23.  All  notices  served  or  sent  by  mail  by 
the  marshal,  clerk,  or  an  assignee,  shall  be 
so  written  or  printed  and  folded  that  the 
direction  and  postage  stamp  and  post  mark 
shall  be  upon  the  notice  itself,  and  not  upon 
an  envelope. 

24.  Special  cases  not  embraced  in  these 
rules,  or  in  the  general  orders,  or  forms, 
shall  be  submitted  to  the  judge. 

Adopted  in  open  court,  July  1st,  1867. 

AMENDMENTS  TO  RULES. 

At  a  special  term  of  the  district  court  of  the 
United  States  of  America  for  the  district 
of  Rhode  Island,  held  at  the  city  of  Pro- 
vidence, in  and  for  said  district,  on  the 
thirteenth  day  of  July,  in  the  year  of  our 
Lord  eighteen  hundred  and  sixty-seven — 

Present — J.  Russell  Bullock, 

District  Judge. 

Ordered,  That  rule  5  of  said  rules,  orders, 
and  regulations  be  amended  by  striking  out 
the  words  "  by  the  petitioner,  or  in  default 
thereof." 

Ordered,  That  rule  7  of  said  rules,  orders, 
and  regulations  be  amended  by  striking  out 
the  words  "  also  where  the  register  appoints 
subject  to  the  approval  of  the  judge,"  and 
inserting  instead  the  following :  "  Where  the 
said  Samuel  W.  Peckham  shall  be  appointed 
by  any  register,  such  appointment  is  hereby 
approved  by  the  judge  ;"  and  also  by  strik- 
ing out  the  last  sentence  and  inserting  in- 
stead the  following:  "In  special  cases  va- 
cancies in  the  office  of  assignee  will  be  filled 
by  an  election  by  the  creditors,  or  by  the 


appointment  of  an  assignee  other  than  the 
one  above  named." 

Ordered,  That  rule  10  of  said  rules,  orders, 
and  regulations  be  amended  by  striking  out 
the  word  "  assignee  "  where  it  last  occurs, 
and  inserting  instead  the  word  "  register." 

Ordered,  That  rule  11  of  said  rules,  orders, 
and  regulations  be  amended  by  striking  out 
the  word  "  assignee "  where  it  last  occurs, 
and  inserting  instead  the  word  "register." 

Ordered,  That  rule  12  of  said  rules,  orders, 
and  regulations  be  amended  by  striking  out 
the  word  "assignee,"  and  inserting  instead 
the  word  "  register." 

25.  A  creditor  desiring  the  examination 
of  a  bankrupt  must  apply  to  the  register  for 
an  order  according  to  Form  No.  45,  by  peti- 
tion duly  verified,  showing  good  cause  for 
granting  the  same. 

The  examination  must  be  completed  and 
filed  with  the  clerk  on  or  before  the  return 
day  for  the  petition  for  discharge  unless  the 
time  should  be  extended  by  the  judge.  An 
examination  will  not  be  ordered  after  such 
return  day  excepting  on  application  to  the 
judge  and  for  special  cause  verified  by  affi- 
davit. 

Adopted  December  1st,  1869. 

New  York,  March  20,  1871. 
Hon.  J.  P.  Knowlbs,  Judge  of  the  U.  S. 
District  Court  for  the  Southern  District 
of  New  York  : 

Dear  Sir — If  you  have  adopted  any  fur- 
tlicr  rules  in  bankruptcy  since  December  1, 
1869,  copies  of  the  same  would  be  a  great 
favor.  Yours  truly, 

A.  W.  Gazzam. 

In  response  to  above  (was  it  intended  for 
me  .?)  I  enclose  a  copy  of  the  only  rule 
adopted  by  me  since  December,  1869.  It  is 
a  transcript  of  a  rule  of  Judge  Fox,  of 
Maine.  Yours  respectfully, 

John  P.  Knowlbs, 

Dist.  Judge. 
Providence,  April  6,  1871. 


VERMONT. 

At  a  term  of  the  district  court  of  the  United 
States  of  America  for  the  district  of  Ver- 
mont, held  at  the  city  of  Burlington,  in 
and  for  said  district,  on  the  5th  day  of 
July,  A.  D.  1867. 
Present,  The  Hon.  David  A.  Smallbt, 
District  Judge. 
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Ordered,  That  the  following  rules,  orders 
and  regulations  be  prescribed  as  rules  gov- 
erning proceedings  in  bankruptcy  in  the 
district  court  of  the  United  States  for  the 
district  of  Vermont,  under  the  act  en- 
titled "  An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United 
States,"  approved  March  2d,  1867,  in  ad- 
dition to  and  with  reference  to  the  "  gene- 
ral orders  in  bankruptcy,"  and  the  forms 
specified  in  the  schedules  thereto  annexed, 
framed  by  the  justices  of  the  supreme 
court  of  the  United  States,  in  pursuance 
of  the  tenth  section  of  said  act,  and 
adopted  by  said  court,  and  promulgated 
May  16th,  1867. 

Glerk. 

RuLB  1.  In  cases  not  provided  for  either 
by  the  bankrupt  act  or  the  general  orders  in 
bankruptcy  or  these  rules,  the  practice  of 
this  court  shall  be  subject  to  the  special  or- 
der of  the  district  court  or  the  judge,  and 
will  be  made  to  conform,  as  near  as  may  be, 
to  the  practice  of  the  district  court  in  cases 
of  a  similar  character  in  this  district. 

Whenever  any  special  order  hereafter 
made  by  the  district  court  in  any  particular 
case  shall  conflict  with  these  rules,  the  di- 
rection of  such  special  order  shall  be  fol- 
lowed in  such  case. 

2.  Except  during  the  absence  of  the  dis- 
trict judge,  the  district  court  will  be  open 
for  the  transaction  of  business  as  a  court  of 
bankruptcy,  at  the  United  States  court  room, 
in  the  city  of  Burlington,  on  Tuesday  and 
Wednesday  of  every  week,  from  10  A.  M.  to 
3  p.  M. 

3.  All  papers  used  in  court  or  filed  in 
proceedings  in  bankruptcy,  by  whomsoever 
prepared,  shall  be  written  in  a  fair  and  legi- 
ble hand,  or  else  properly  printed. 

No  paper  not  prepared  in  compliance  with 
this  rule,  and  also  in  compliance  with  the 
"general  orders  in  bankruptcy,"  shall  be 
filed  by  the  clerk  without  the  special  order 
of  the  court  or  judge ;  and  no  attorney  not 
admitted  to  the  district  court  shall  be  al- 
lowed to  practice  therein  in  cases  in  bank- 
ruptcy. 

4.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 
case  be  referred  to  one  of  the  registers,  nam- 
ing him,  to  take  such  proceedings  thereon  as 
are  required  by  the  act. 

5.  The  fifty  dollars  required  to  be  de- 
posited as  security  for  the  register's  fees, 
under  section  47  of   the  act,   shall,  until 


otherwise  ordered,  be  deposited  with  the 
clerk.  Whenever  a  petition  is  referred  to  a 
register  in  a  case  of  voluntary  bankruptcy, 
and  whenever,  in  case  of  involuntary  bank- 
ruptcy, an  order  is  made  on  an  adjudication 
of  bankruptcy,  referring  the  case  to  a  regis- 
ter, the  clerk,  at  the  time  he  sends  or  de- 
livers to  the  register  a  copy  of  the  order  of 
reference,  shall  pay  him  the  sum  of  twenty 
dollars  out  of  the  fifty  dollars  so  deposited, 
the  same  to  be  applied  to  the  payment  of 
such  fees  of  the  register  as  are  chargeable  to 
the  petitioner  making  the  deposit.  When- 
ever, by  a  return  made  to  the  court,  under 
oath,  by  the  register,  of  the  fees  so  charge- 
able for  services  rendered  by  him,  it  shall  ap- 
pear that  the  aggregate  amount  of  such  fees 
exceed  the  aggregate  payments  made  there- 
on to  the  register  out  of  the  fifty  dollars, 
the  clerk  shall,  if  requested  by  the  register, 
make  further  payments  to  him  thereon  to 
the  amount  of  such  fees,  until  the  fifty  dol- 
lars shall  all  of  it  be  paid  out,  and  thereafter 
the  fees  of  the  register  which  are  chargeable 
to  such  petitioner  shall  be  paid  or  secured  in 
like  manner  with  the  other  fees  provided  for 
by  rule  29  of  the  "  general  orders  in  bank- 
ruptcy." 

The  foregoing  provisions  of  this  rule  shall 
not  apply  to  a  case  of  voluntary  bankruptcy 
where,  under  rule  30  of  the  "  general  orders 
in  bankruptcy,"  the  judge  shall  direct  that 
the  fees  and  costs  in  the  case  shall  not  ex- 
ceed the  sum  required  by  the  act  to  be  de- 
posited with  the  clerk ;  but,  in  every  such 
case,  such  of  the  disbursements  paid  out  by 
the  register  and  marshal  for  the  purposes 
specified  in  rule  12  of  the  "  general  orders 
in  bankruptcy,"  and  returned  by  them  un- 
der oath,  under  said  rule  12,  as  are  charge- 
able to  the  petitioning  debtor,  shall  be  re- 
funded to  them  severally  by  the  clerk  out 
of  such  sum ;  and  the  clerk,  marshal,  and 
register  shall  perform  the  duties  required  of 
them  by  such  petitioning  debtor  without 
first  requiring  payment  or  security  for  their 
fees,  subject  to  the  application  by  the  court 
to  such  fees  of  so  much  of  such  sum  as  shall 
remain  after  refunding  such  disbursements. 

6.  The  register  shall,  under  rule  7  of  the 
"general  orders  in  bankruptcy,"  examine 
the  duplicate  copy  of  the  petition  and 
schedules  specified  in  Form  4,  and  such 
duplicate  copy  shall  be  a  copy  of  such  file  1 
original,   certified   by  the  clerk   under  the 
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seal  of  the  court  and  the  certificate  of  the 
register,  required  by  said  rule  7,  as  to 
the  correctness  in  form  of  the  petition  and 
schedules,  shall  be  made  in  writing,  and  be 
signed  by  him  on  the  duplicate  copy  which 
he  so  examines ;  and  he  shall  not  issue  any 
warrant  under. Form  No.  6,  until  he  shall 
have  so  made  a  certificate,  after  such  ex- 
amination, that  the  petitions  and  schedules 
are  correct  in  form. 

No  such  certificate  shall  be  made  unless 
the  whole  eleven  of  the  sheets  composing 
schedules  A  and  B,  in  Form  No.  1,  form 
part  of  the  schedules  to  the  petition. 

7.  The  warrant  issued  under  section  11 
or  section  42  of  the  act,  according  to  Form 
No.  6  or  Form  No.  59,  shall  specify  the  two 
newspapers  named  in  rule  8,  in  which  notice 
shall  be  published.  The  notices  to  be  pub- 
lished in  pursuance  of  the  warrant,  to  be 
published  twice  in  each  newspaper  selected. 
The  warrant  shall  designate  the  creditors 
on  whom  personal  service  is  to  be  made, 
and  notice  shall  be  served  by  mail  upon  all 
persons  other  than  those  designated.  No 
creditor  out  of  this  district  shall  be  desig- 
nated for  personal  service.  The  warrant, 
Form  No.  6,  shall  be  regarded  as  process 
under  rule  2  of  the  "  general  orders  in  bank- 
ruptcy," and  such  warrant  shall,  before  it 
is  issued  to  the  marshal,  be  signed  by  the 
clerk,  and  sealed  with  the  seal  of  the  court. 

8.  The  following  newspapers  are  desig- 
nated as  those  in  which  all  publications  re- 
quired by  the  act,  or  the  "  general  orders  in 
bankruptcy,"  or  these  rules  shall  be  made. 

In  all  cases  where  the  bankrupt  resides 
in  the  county  of  Bennington,  they  shall  be 
published  in  the  Manchester  Journal,  at 
Manchester,  and  the  Burlington  Sentinel, 
published  at  Burlington;  and  where  the 
bankrupt  resides  in  the  county  of  Rutland, 
they  shall  be  published  in  the  Rutland 
Herald,  at  Rutland,  and  in  the  said  Burling- 
ton Sentinel;  and  where  the  bankrupt  re- 
sides in  the  county  of  Addison,  they  shall 
be  published  in  the  Middlebury  Register,  at 
Middlebury,  and  the  said  Burlington  Senti- 
nel ;  and  where  the  bankrupt  resides  in  the 
counties  of  Chittenden  or  Grand  Isleipt  they 
shall  be  published  in  the  Burlington  Times, 
at  Burlington,  and  the  said  Burlington  Sen- 
tinel; and  where  the  bankrupt  resides  in 
the  county  of  Franklin,  they  shall  be  pub- 
lished in  the  St.  Alban's  Messenger  and  the 


said  Burlington  Sentinel;'  and  where  the 
bankrupt  resides  in  the  county  of  Washing- 
ton, they  shall  be  published  in  the  Mont- 
pelier  Freeman,  at  Montpelier,  and  the  said 
Burlington  Sentinel;  and  where  the  bank- 
rupt resides  in  the  county  of  Lamoille,  it 
shall  be  published  in  the  Newsdealer,  at 
Hyde  Park,  and  the  said  Burlington  Senti- 
nel ;  and  where  the  bankrupt  resides  in  th6 
county  of  Orleans,  they  shall  be  published 
in  the  Newport  Express,  at  Newport,  and 
the  said  Burhngton  Sentinel;  and  where 
the  bankrupt  reside  in  the  counties  of  Cale- 
donia or  Essex,  they  shall  be  published  in 
the  North  Star,  at  Danville,  and  the  said 
Burlington  Sentinel ;  and  where  the  bank- 
rupt resides  in  the  county  of  Windsor,  they 
shall  be  published  in  the  Vermont  Journal, 
at  Windsor,  and  the  said  -Burlington  Senti- 
nel ;  and  where  the  bankrupt  resides  in  the 
county  of  Orange,  they  shall  be  published 
in  the  Orange  County  Eagle,  at  Randolph, 
and  the  said  Burlington  Sentinel ;  and  where 
the  bankrupt  resides  in  the  county  of 
Windham,  they  shall  be  published  in  the 
Times,  at  Bellows  Falls,  and  the  said  Bur- 
lington Sentinel. 

9.  In  pursuance  to  rule  28  of  "  general 
orders  in  bankruptcy,"  the  following 
National  Banks  in  this  district  are  desig- 
nated as  those  in  which  all  monies  received 
by  assignees  or  paid  into  court,  or  to  the 
clerk  in  proceedings  in  bankruptcy,  shall  be 
deposited ;  when  the  bankrupt  resides  in 
the  county  of  Bennington,  in  the  Firs! 
National  Bank  of  Bennington;  where  the 
bankrupt  resides  in  the  county  of  Rutland, 
in  the  National  Bank  of  Rutland ;  where 
the  bankrubt  resides  in  the  counties  of 
Addison,  Chittenden,  Grand  Isle,  Franklin, 
and  Lamoille,  in  the  Merchant's  National 
Bank  of  Burlington ;  where  the  bankrupt 
resides  in  the  county  of  Washington,  in  the 
Montpelier  National  Bank  at  Montpelier; 
where  the  bankrupt  resides  in  the  counties 
of  Orleans,  Essex  or  Caledonia,  in  the  First 
National  Bank  at  St.  Johnsbury ;  where 
the  bankrupt  resides  in  the  counties  of 
Orange,  Windsor,  or  Windham,  in  the 
National  Bank  of  Bellows  Falls,  at  Bellows 
Falls. 

All  monies  received  by  the  clerk  of  the 
court  on  account  of  any  bankrupt  estate,  or 
paid  into  court  in  any  proceeding  in  bank- 
ruptcy, (except  sums  deposited  with  the 
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clerk  under  section  47  of  the  act)  shall  he 
deposited  in  the  Merchant's  National  Banit 
of  Burlington. 

Tlie  check  or  warrant  for  drawing  monies 
deposited  by  the  clei'k,  shall  be  signed  by 
the  clerk  and  countersigned  by  the  judge. 

For  drawing  monies  deposited  by  an 
assignee  in  the  counties  of  Addison,  Chit- 
tenden, Grand  Isle,  Franklin  and  Lamoille, 
shall  be  signed  by  him  and  countersigned 
by  the  clerk  of  the  court,  and  money  de- 
posited by  an  assignee  in  any  other  bank 
shall  be  signed  by  him  and  countersigned 
by  the  register  having  charge  of  the  case. 

10.  In  case  no  choice  of  an  assignee  is 
made  by  the  creditors  at  their  first  meeting, 
or  in  case  an  assignee  chosen  bj'  the  credit- 
ors shall  fail  within  the  course  of  five  days 
to  express  in  writing  his  acceptance  of  the 
trust,  or  in  case  of  a  vacancy  in  the  office 
of  assignee,  caused  by  his  removal,  resig- 
nation, death  or  other  cause,  within  the 
counties  of  Bennington  and  Rutland,  Jacpb 
Edgerton,  Esq.,  of  Rutland,  will  be  ap- 
pointed assignee,  where  the  judge  is  required 
by  the  act  to  appoint  the  as.signee,  and 
when  the  said  Edgerton  shall  be  appointed 
by  the  register  within  those  counties,  such 
appointment  is  hereby  confirmed. 

In  any  such  case  arising  in  the  counties  of 
Addison,  Chittenden,  Franklin,  or  Grand 
Isle,  Wm.  H.  Hoyt,  Esq.,  of  Burlington, 
will  be  appointed  or  approved  as  above. 

In  any  such  case  arising  in  the  counties  of 
Orleans,  Caledonia,  or  Essex,  Lucius  Robin- 
son, Esq.,  of  Newport,  will  be  appointed  or 
approved  as  above. 

In  any  such  case  arising  in  the  county  of 
Lamoille,  W.  H.  H.  Bingham,  Esq.,  of 
Stowe,  will  be  appointed  or  approved  as 
above. 

In  any  such  case  arising  in  the  county  of 
Washington,  Chas.  Reed,  Esq.,  of  Mont- 
pelier,  will  be  appointed  or  approved  as 
above. 

In  any  such  case  arising  in  the  counties  of 
Windham,  Windsor,  or  Orange,  -Geo.  Slate, 
Esq.,  of  Bellows  Falls,  will  be  appointed  or 
approved  as  above. 

11.  Under  rule  9,  of  the  "general  orders 
in  bankruptcy,''  an  assignee  shall  immedi- 
ately notify  the  register  of  his  acceptance  or 
rejection  of  the  trust,  and  the  register  shall 
immediately,  on  receiving  such  notice,  report 
it  to  the  clerk  of  the  court. 


12.  Every  assignee  shall,  immediately  on 
receiving  an  assignment  of  an  estate  in  bank- 
ruptcy, send  or  deliver  such  assignment  to 
the  clerk  of  the  court,  who  shall  make  a  true 
copy  of  it,  and  certify  such  copy  under  his 
hand  and  the  seal  of  the  court,  and  such 
certified  copy  shall  then  be  placed  and  kept 
by  him  on  file,  and  the  original  assignment 
shall  be  returned  to  the  assignee. 

13.  Notice  of  the  appointment  of  an  as- 
signee shall  be  given  by  publication  once  a 
week,  for  three  successive  weeks,  in  two 
newspapers,  as  provided  in  rule  8. 

14.  Notices  of  a  sale  by  an  assignee,  under 
rule  21  of  the  "  general  orders  in  bankrupt- 
cy,'' shall  be  advertised  for  two  weeks,  as 
provided  in  rule  8. 

15.  The  notices  to  creditors  of  dividend, 
or  meetings  as  required  by  sections  17,  27 
and  28  of  the  act,  shall  be  such  as  is  pro- 
vided for  in  Form  No.  28,  and  published 
three  weeks  successively  as  provided  in 
rule  8. 

16.  All  proofs  of  debt  which  shall  be  made 
and  verified  prior  to  the  election  or  appoint- 
ment of  an  assignee,  shall  be  delivered  or 
sent  to  the  register,  to  whom  the  case  is  re- 
ferred. If  the  register  entertains  doubts  of 
the  validity  of  any  claims,  or  of  the  right  of 
a  creditor  to  prove  it,  and  is  of  opinion  that 
such  validity  or  right  ought  to  be  investiga- 
ted by  the  assignee,  he  may  postpone  the 
proof  of  the  claim  until  the  assignee  is 
chosen. 

17.  The  list  of  debts  provided  for  by  sec- 
tion 23  of  the  act,  shall  be  made  and  certified 
by  the  register,  to  whom  the  petition  or 
case  is  referred,  and  he  shall  place  thereon 
all  debts  which  are  duly  proved. 

18.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  with  the  clerk, 
vouchers  for  all  payments  made  by  him,  ex- 
cept as  to  items,  in  regard  to  which  the 
court  shall,  for  reasonable  cause,  dispense 
with  vouchers. 

19.  The  notice  of  the  assignee,  under  sec- 
tion 28  of  the  act,  of  the  filing  of  his  account, 
and  of  his  application  for  a  settlement  and 
discharge,  shall  be  given  by  him  by  sending  . 
written  or  printed  notices  by  mail,  pre-paid, 
of  such  filing,  and  of  the  time  of  such  appli- 
cation, to  all  known  creditors  of  the  bank- 
rupt, and  it  shall  be  published  three  weeks 
successively,  as  provided  in  rule  8. 

20.  The  marshal  and  the  clerk,  and  every 
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register  or  assignee,  when  required  to  pub- 
lish any  notice  or  advertisement,  shall  pre- 
serve and  return  to  the  court  a  copy  of  each 
newspaper  in  which  it  is  published,  with  a 
certilicate,  showing  that  the  required  publi- 
cation has  been  made. 

21.  In  case  of  the  absence  of  the  judge  at 
the  time  and  place  noticed  or  appointed  for 
any  hearing  or  proceeding  before  him  in 
bankruptcy,  or  if  the  matter  then  fails  to  be 
called  or  acted  on,  the  same  shall  be  deemed 
continued,  without  other  order,  to  the  next 
sitting  of  the  court  thereof,  at  which  time 
the  like  proceedings  may  be  had  thereupon 
as  if  first  noticed  or  appointed  for  such  day. 

22.  All  notices  served  or  sent  by  mail  by 
the  marshal,  the  clerk,  or  an  assignee,  shall 
be  so  written  or  printed  and  folded  that  the 
direction,  postage  stamp  and  postmark  shall 
be  upon  the  notice  itself,  and  not  upon  an 
envelope  or  other  separate  piece  of  paper. 

23.  The  court,  at  its  own  instance,  or  on 
motion  of  either  party,  will  refer  to  a  regis- 
ter, commissioner,  or  referee,  designated  or 
appointed  for  the  purpose,  for  examination 
and  report,  such  matters  arising  in  proceed- 
ings in  bankruptcy  as,  under  the  provisions 
of  the  bankrupt  act,  may  properly  be  so  re- 
ferred. 

24.  Exceptions  may  be  filed  to  the  report 
of  register,  referee  or  commissioner,  upon 
any  matter  referred  to  him,  within  eight 
days  after  the  filing  of  such  report ;  and  ex- 
ceptions to  the  admission  or  rejection  of  evi- 
dence may  be  filed  within  four  days  after 
the  return  of  proofs  is  filed,  and  either  party 
may  then  apply  for  an  order  fixing  a  time 
for  the  hearing  upon  such  exceptions. 

25.  All  returns  and  reports  from  registers 
of  bankruptcy,  or  other  ofiicers  of  the  court, 
or  referees,  shall  be  directed  to  the  clerk  of 
the  court  at  Burlington,  Vermont,  and  shall 
be  sent  free  of  postage  or  other  charges ;  and 
in  case  of  unreasonable  delay  on  the  part  of 
the  register,  or  other  of&cer,  or  referee  in 
making  a  return  or  report  in  any  case,  an 
order  will  be  granted  requiring  him  to  make 
such  return  or  report,  or  show  cause  on  a 
day  specified  why  he  has  not  done  so. 

26.  It  shall  be  the  duty  of  the  assignee,  as 
soon  as  practicable  after  his  appointment 
shall  be  complete,  to  take  into  his  posses- 
sion all  the  estate,  real  and  personal,  of 
every  name  and  nature  of  the  bankruptcy, 
with  the  exceptions  mentioned  in  the  bank- 


rupt act  J  and  also  all  the  deeds  and  books 
of  account,  papers  and  writings  of  the  bank- 
rupt, pertaining  thereto ;  and  for  this  pur- 
pose the  assignee  shall  make  diligent  inquiry 
into  the  affairs  and  transactions  of  the  bank- 
rupt. 

27.  In  cases  of  involuntary  bankruptcy, 
it  shall  be  the  duty  of  the  assignee,  as  soon 
as  practicable  after  he  shall  be  appointed 
and  qualified,  to  apply  to  the  bankrupt  for 
a  full  and  true  account  of  all  his  property 
and  rights  of  property,  and  of  all  the  deeds 
and  books  of  accounts,  papers  and  writings 
of  the  bankrupt  pertaining  thereto,  as  re- 
quired by  the  bankrupt  act;  and  if  the 
bankrupt  shall  refuse  to  give  such  account, 
or  if  the  assignee  or  any  creditor  of  the  bank- 
rupt shall  have  good  reason  to  suspect  that 
he  has  practiced  any  concealment  in  giving 
such  account,  such  assignee  or  creditor  may 
on  application  to  the  court,  and  due  cause 
sho9rn  by  affldavit,  have  an  order  for  the  ex- 
amination of  such  bankrupt,  and,  if  necessa- 
ry, for  compulsory  process  against  him,  as 
provided  in  the  last  preceding  rule. 


VIRG-INIA. 

"At  an  adjourned  term  of  the  district  court 
of  the  United  States  of  America,  for  the 
district  of  Virginia,  held  at  the  city  of 
Richmond  in  and  for  said  district,  on  the 
21st  da.y  of  September,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and 
sixty-nine — 

"  Present,  The  honorable  John  C.  Uir- 
DEEWOOD,  District  Judge. 

"  Ordered :  That  the  following  rules,  or- 
ders and  regulations,  be  substituted  in  the 
place  of  the  rules  adopted  December  31, 
1867,  governing  proceedings  in  bankrupt- 
cy in  the  district  court  of  the  United 
States  for  the  district  of  Virginia,  under 
the  act  entitled  "  an  act  to  establish  a 
uniform  system  of  bankruptcy  throughout 
the  United  States,"  approved  March  2d, 
1867,  (in  addition  to,  and  with  referenoi 
to  the  '  general  orders  in  bankruptcy,' 
and  the  forms  specified  in  the  schedules 
thereto  annexed,  framed  by  the  justices  of 
the  supreme  court  of  the  United  States,) 
in  pursuance  of  the  tenth  section  of  said 
act,  and  adopted  by  said  court,  and  pro- 
mulgated September  21,  1869." 
Extract  from  the  minutes. 

District  Clerk. 

KuLE  1.  In  voluntary  bankruptcy,  when 
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the  petition  states  that  the  debtor,  whether 
an  individual,  a  copartnership,, a  corporation 
or  a  joint  stock  company,  has  resided  or 
carried  on  business  for  the  six  months  next 
immediately  preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months,  in  the  district  of  Virginia, 
the  petitions  shall  be  referred  by  Form  No. 
4,  "  general  orders  in  bankruptcy,"  to  the 
register  of  the  congressional  district  in  which 
the  petitioner  resides,  unless  the  petitioner, 
or  his  attorney,  shall  desire  a  different  re- 
ference for  convenience. 

A  petition  may  be  otherwise  referred  for 
special  reasons  or  in  cases  not  herein  pro- 
vided for. 

In  involuntary  bankruptcy  the  register 
will  be  designated  with  reference  to  the 
special  circumstances  of  the  case. 

The  order.  Form  No.  4,  designating  the 
register  to  act  upon  the  petition  in  cases  of 
voluntary  bankruptcy,  shall  specify  the 
place  where  the  register  shall  act  upon  the 
matters  arising  under  the  case,  and  the  war- 
rant. Form  No.  59,  in  involuntary  bank- 
ruptcy, shall  in  a  like  case  specify  the 
place  where  the  meeting  of  the  creditors 
will  be  held.  The  day  named  in  the  order. 
Form  No.  4,  for  the  attendance  of  the  bank- 
rupt before  the  register  in  voluntary  bank- 
ruptcy, and  the  day  named  in  the  warrant, 
Form  No.  59,  for  the  meeting  of  creditors, 
will  be  fixed  with  reference  to  the  conve- 
nient and  speedy  progress  of  the  case. 

Every  register  in  a  district,  other  than  the 
3rd  congressional  district,  shall,  by  writing 
filed  with  the  clerk,  designate  the  day  on 
which  he  will  attend  at  a  place  or  places 
within  the  district. 

Every  register  may,  in  any  cases  referred 
to  him,  fix  the  times  when  he  will  act  upon 
the  several  matters  arising  under  such  case, 
other  than  the  attendance  of  the  bankrupt, 
as  fixed  by  the  order.  Form  No.  4,  and 
meeting  of  creditors  as  fixed  by  the  warrant. 
Form  No.  59 ;  but  the  register  shall  not, 
without  leave  of  the  court,  be  at  liberty  to 
change  the  place  specified  in  the  order, 
Form  No.  4,  or  to  act  upon  the  matters  aris- 
ing under  a  case  in  involuntary  bankruptcy 
at  any  other  place  than  the  one  specified  in 
the  warrant.  Form  No.  59,  as  the  place  for 
the  meeting  of  creditors.     R.  1.  S.  D.  N.  Y. 

2.  The  adjudication  of  bankruptcy.  Form 
No.  58,  shall  contain  a  provision  that  the 


case  be  referred  to  one  of  the  registers, 
naming  him,  to  take  such  proceedings  there- 
on as  are  required  by  the  act.  R.  2,  S.  D. 
N.  Y. 

3.  Whenever  a  petition  is  referred  to  a 
register  in  a  voluntary  case,  and  whenever 
in  an  involuntary  case  an  order  is  made,  on 
an  adjudication  of  bankruptcy,  referring  a 
case  to  a  register,  the  clerk  at  the  time  he 
sends  or  delivers  to  the  register  a  copy  of 
the  order  of  reference,  shall  pay  to  him  the 
sum  of  twenty-five  dollars  out  of  the  fifty 
dollars  deposited  with  the  clerk,  under  sec- 
tion 47  of  the  act,  the  same  to  be  applied 
to  the  payment  of  such  fees  of  the  register 
as  are  chargeable  to  the  petitioner  making 
the  deposit,  and  thereafter  the  other  fees  of 
the  register  which  are  chargeable  to  such 
petitioner,  shall  be  paid  or  secured  in  like 
manner  witii  the  other  fees,  provided  for  by 
rule  29  of  the  ^'general  orders  in  bank- 
ruptcy."    R.  3,  S.  D.  N.  Y. 

4.  The  register  shall,  under  rule  6  of  the 
"general  orders  in  bankruptcy,"  examine 
the  duplicate  copy  of  the  petition,  and 
schedules  specified  in  Form  No.  4,  and  such 
duplicate  copy  shall  be  either  a  copy  of  such 
filed  original,  certified  by  the  clerk  under 
seal  of  the  court,  or  else  a  duplicate  original 
signed  and  verified  in  like  manner  with  the 
original  petition  and  schedules  filed  with 
the  clerk,  and  shown  by  evidence  satisfac- 
tory to  the  register  to  be  such  duplicate 
original,  and  the  certificate  of  the  register 
required  by  said  rule  7  as  to  the  correct- 
ness in  form  of  the  petition  and  schedules 
shall  be  made  in  writing,  and  be  signed  by 
him  on  tlie  duplicate  copy  which  be  so  ex- 
amines, and  he  shall  not  issue  any  warrant 
under  Form  No.  6,  until  he  shall  have  so 
made  a  certificate,  after  such  examination, 
that  the  petition  and  schedules  are  correct 
in  form.     R.  4,  S.  D.  N.  Y. 

5.  The  warrant  issued  under  section  11, 
or  section  42,  of  the  act,  according  to  Form 
No.  6,  or  Form  No.  59,  shall  specify  one  of 
the  newspapers  named  in  rule  19,  the  selec- 
tion of  such  newspaper  to  be  made  by  the 
register  to  whom  the  case  is  referred.  The 
notices  to  be  published  in  pursuance  of  the 
warrant,  shall  be  published  twice  in  the 
newspaper  selected . 

The  warrant  shall  designate  the  creditors 
upon  whom  personal  service  is  to  be  made, 
and  notice  shall  be  served  by  mail  upon  all 
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creditors  other  than  those  so  designated. 
No  creditor  resident  out  of  this  district  shall 
be  designated  for  personal  service.  R.  5, 
S.  D.  N.  Y. 

6.  All  proof  of  debt  which  shall  be  made 
and  verified  prior  to  the  selection  or  ap- 
pointment of  an  assignee,  shall  be  delivered 
or  sent  to  the  register  to  whom  the  case  is 
referred.  If  the  register  entertains  doubts 
of  the  validity  of  any  claim,  or  of  the  right 
of  a  creditor  to  prove  it,  and  is  of  opinion 
that  such  validity  or  right  ought  to  be  inves- 
tigated by  the  assignee,  he  may  postpone 
the  proof  of  the  claim  until  the  assignee  is 
chosen.    R.  6,  S.  D.  N.  Y- 

7.  Under  rule  9,  of  the  "general  orders  in 
bankruptcy,"  an  assignee  shall  notify  the 
register  of  the  acceptance  or  rejection  of  the 
trust,  and  the  register  shall  immediately  on 
receiving  such  notice,  report  it  to  the  clerk 
of  the  court.    R.  8,  S.  D.  N.  Y. 

8.  Every  assignee  shall  immediately  on 
receiving  an  assignment  of  an  estate  in  bank- 
ruptcy, send  or  deliver  such  assignment  to 
the  clerk  of  the  court,  who  shall  make  a 
true  copy  of  it,  and  certify  such  copy  under 
his  hand  and  the  seal  of  the  court,  and  such 
certified  copy  shall  be  placed  and  kept  by 
him  on  file,  and  the  original  assignment  shall 
be  returned  to  the  assignee.  R.  9  S.  D. 
N.  Y. 

9.  Notice  of  an  appointment  of  an  assignee 
shall  be  given  by  publication  once  a  week 
for  three  successive  weeks  in  one  of  the 
newspapers  named  in  rule  19,  such  newspa- 
per to  be  selected  by  the  register.  R.  10, 
S.  D.  N.Y. 

10.  Notices  of  sale  by  an  assignee,  under 
rule  21  of  the  "  general  orders  in  bankrupt- 
cy," shall  be  advertised  in  one  of  the  news- 
papers named  in  rule  19,  the  selection  of 
such  newspaper  to  be  named  by  the  register. 
R.  11,  S.  D.  N.  Y. 

11.  The  notice  to  creditors  of  dividends 
or  meetings  required  by  the  17th,  27th,  and 
28th  sections  of  the  act,  shall  be  such  as  is 
provided  for  by  the  order  contained  in  Form 
No.  28,  and  the  register  shall  select  one 
newspaper  in  which  the  notice  shall  be  pub- 
lished from  those  specified  in  rule  19.  R. 
12.  S.  D.  N.  Y. 

12.  The  list  of  debts  provided  by  section 
23  of  the  act,  shall  be  made  and  certified 
by  the  register  to  whom  the  petition  or  case 
is  referred,  and  he  shall  place  thereon  all 
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debts  which   are  duly  proved.    R.  13>   S. 
D.  N.  Y. 

13.  The  assignee  shall,  under  section  27 
of  the  act,  produce  and  file  vouchers  for  all 
payments  made  by  him,  except  as  to  items, 
in  regard  to  which  the  court  shall  for  rea- 
sonable cause  dispense  with  vouchers.  R. 
14,  S.  D.  N.  Y. 

14.  The  notice  by  the  assignee  under  sec- 
tion 28  of  the  act,  of  the  filing  of  his  account, 
and  of  his  application  for  a  settlement  and 
discharge,  shall  be  given  by  him,  by  send- 
ing written  or  printed  notices,  by  mail  pre- 
paid, of  such  application  to  all  known  credi- 
tors of  the  bankrupt.     R.  15,  S.  D.  N.  Y. 

15.  Ail  questions  for  trial  or  hearing,  un- 
der section  31  and  34  of  the  act,  shall  be 
tried  or  heard  at  a  stated  session  of  the 
court  on  four  days'  notice  of  trial  or  hear- 
ing, to  be  served  by  either  party  upon  the 
other  party,  and  upon  the  clerk,  and  a  calen- 
dar of  the  same  shall  be  made,  or  as  the 
court  may  direct  in  special  cases.  R.  16,  S. 
D.  N.  Y. 

16.  The  application  under  section  34  of 
the  act,  to  set  aside  and  annul  a  discharge, 
shall  b6  verified  by  the  oath  or  affirmation  of 
the  applicant,  and  the  answer  of  the  bank- 
rupt to  the  application  shall  answer  specifi- 
cally the  allegations  of  the  application,  and 
shall  be  verified  in  like  manner.  R.  17,  S. 
D.  N.  Y. 

17.  The  demand  for  a  trial  by  jury  under 
section  41  of  the  act,  shall  be  in  writing  and 
shall  be  signed  by  the  debtor  or  his  attor- 
ney.   R.  18,  S.  D.  N.Y. 

18.  All  issues,  questions,  points  and  mat- 
ters stated  in  writing,  under  rule  11  of  the 
"  general  'irders  in  bankruptcy,"  or  under 
the  4th  section  or  the  6th  section  of  the  act, 
or  according  to  Form  No.  50,  and  adjourned 
into  court  for  decision,  or  stated  in  a  special 
case  for  the  opinion  of  the  court,  shall  be 
certified  to  the  judge  by  the  register  by  a 
certificate,  which  shall  also  state  briefly 
the  opinion  of  the  register  on  the  issue, 
question,  point  or  matter,  and  shall  be  de- 
livered or  sent  to  the  clerk ;  and  no  oral  or 
written  argument  shall  be  allowed  on  any 
such  issue  or  question,  unless  by  special 
leave  of  the  court,    R.  19,  S.  D.  N.  Y. 

19.  The  following  newspapers  are  desig- 
nated as  those  in  which  all  publications  re- 
quired by  the  act,  or  the  "  general  orders  in 
bankruptcy,"  or  these  rules,  may  be  made, 
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until  others  are  appointed  according  to  law, 
namely.  In  the  city  of  Richmond,  The  Vir- 
ginia State  Journal.  In  the  city  of  Lynch- 
burg, The  Evening  Press.  The  marshal  and 
the  clerk,  and  every  register  and  assignee, 
■when  required  to  publish  any  notice  or  ad- 
vertisement, shall  preserve  and  return  to 
the  court  a  copy,  cut  from  each  newspaper 
in  which  it  is  published,  of  each  notice  and 
advertisement,  as  published,  with  a  certifi- 
cate and  affidavit  of  the  publisher  as  to  the 
particulars  of  the  publishing,  showing  that 
the  required  publication  has  been  made.  B. 
21,  S.  D.  N.  Y. 

20.  In  all  cases  of  voluntary  bankruptcy 
where  no  assets  are  returned,  the  deposit  of 
fifty  dollars  shall  cover  all  costs  except  the 
publication  under  petition  for  final  discharge, 
and  certificate  of  discharge,  and  shall  be 
distributed  in  the  following  proportion : 

To  the  register,  twenty-five  dollars. 
To  the  clerk,  ten  dollars. 
To  the  marshal,  seven  dollars. 
To  the  printer,  eight  dollars. 

21.  In  addition  to  the  fifty  dollars  deposi- 
ted on  filing  a  petition  in  every  case  of  volun- 
tary bankruptcy,  where  no  assets  are  re- 
turned, the  sum  of  eight  dollars  is  to  be  paid 
to  the  bankrupt  for  printers'  fees  for  the 
publication  of  the  last  notice,  and  one  dol- 
lar for  a  certified  copy  of  the  discharge. 
Also,  in  cases,  where  there  are  no  assets  to 
go  into  the  assignee's  hands,  one  dollar  for 
the  assignee's  report  setting  ofi'  exempted 
property.  No  other  fees  are  to  be  allowed 
in  cases  where  there  are  no  assets,  and  no 
opposition  to  the  bankrupt's  discharge .  §  47 . 
G.  0.  29. 

22.  On  the  bankrupt  or  his  attorn^'s 
filing  with  the  register  a  petition  for  final 
discharge,  the  register  will  issue  an  order 
to  show  cause  why  the  prayer  of  the'peti- 
tioner  should  not  he  granted,  and  shall 
serve  personally,  or  send  by  mail,  prepaid, 
to  all  the  creditors  of  the  bankrupt  who 
have  proved  their  claims,  printed  or  writ- 
ten notice  of  this  bankrupt's  application  for 
final  discharge,  and  the  time  fixed  for  the 
meeting  of  said  creditors,  and  by  publica- 
tion at  least  once  a  week  in  a  newspaper 
designated  in  rule  19,  and  after  the  meet- 
ing of  said  creditors,  the  register  will  ex- 
amine the  proceedings  iii  the  case,  and  if 
he  finds  them  in  all  respects  to  have  been 
in  conformity  with  the  act,  he  will  make 


and  file  his  certificate  therefor,  together 
with  all  the  papers  in'  the  case,  and  an  ab- 
stract of  the  case  with  the  clerk,  and  also 
certify  that  there  is  no  opposition  to  the 
bankrupt's  discharge,  whereupon  the  bank- 
rupt or  his  attorney  may  apply  to  the  court 
for  the  final  discharge  of  the  bankrupt. 
§29. 

23.  In  case  of  the  absence  of  the  judge 
at  the  time  or  place  noticed  or  appointed 
for  any  hearing  or  proceeding  before  him 
in  bankruptcy,  or  if  the  matter  then  fails 
to  be  called  or  acted  on,  the  same  shall  be 
deemed  continued,  without  other  order,  to 
the  next  sitting  of  the  court  thereafter,  at 
which  time  the  like  proceedings  may  be  had 
thereupon  as  if  first  noticed  or  appointed 
for  such  day.     E.  22,  S.  D.  N.  Y. 

24.  If  the  marshal,  under  rule  13,  of  the 
"  general  orders  in  bankruptcy,"  appoint 
special  deputies  to  act  as  messengers,  he 
shall,  as  far  as  possible,  designate  one  or 
more  of  such  special  deputies  to  he  attach- 
ed to  the  office  of  each  register,  for  the 
purpose  of  causing  the  notices  to  be  pub- 
lished and  served  which  are  specified  in  the 
warrants  issued  in  the  cases  referred  to 
such  register.    E.  23,  S.  D.  N.  Y. 

25.  In  all  cases  where  monies  come  into 
the  hands  of  assignees  from  sales  of  realty 
or  personalty,  the  said  assignees  shall  first 
settle  the  costs  and  expenses  of  the  regis- 
ter, marshal,  clerk  and  pubhsher,  that 
have  accrued,  before  any  further  disposi- 
tion is  made  of  the  fund.     §  28. 

26.  In  all  cases  where  monies  have  come 
into  the  hands  of  officers  of  this  court,  they 
shall  forthwith  deposit  the  same  in  the 
nearest  national  depository  not  to  the 
credit  of  themselves  as  individuals,  but  as 
said  officers  of  the  court,  unless  by  order 
of  the  court  in  special  cases.     §  17. 

27.  The  register  to  whom  a  case  is  re- 
ferred shall  have  power  to  make  the  order 
in  Form  No.  51  under  section  29  of  the  act. 
§  4.  29. 

28.  Every  assignee  shall  forthwith  trans- 
mit to  the  clerk  of  the  court  a  memoran- 
dum showing  the  names  of  the  creditors 
and  their  places  of  residence,  and,  when 
stated,  their  postoffice  address,  and  the 
amounts  of  their  debts  in  all  cases  in 
which  proofs  of  debts  have  been  previously 
furnished  the  assignee ;  and  hereafter, 
every  assignee  shall  transmit  to  the  clerk 
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of  the  court  a  like  memorandum  in  every 
case  in  which  proof  of  debt  shall  be  fur- 
nished to  the  assignee,  as  soon  as  it  shall 
be  received.     E.  S.  D.  N.  Y. 

29.  Hereafter  in  all  cases  to  show  cause, 
made  according  to  Form  51,  on  petitions  of 
bankrupts  for  discharge  from  their  debts, 
no  meeting  of  creditors,  except  the  first, 
shall  be  ordered  or  had  unless  some  assets 
have  come  to  the  hands  of  the  assignee.  R. 
S.  D.  N.  Y. 

30.  In  taking  testimony,  where  the  same 
is  written  down  by  question  and  answer, 
the  questions  put  to  each  witness  shall  be 
numbered  continuing  from  the  commence- 
ment to  the  final  close  of  his  direct  and 
cross  examination.     R.  S.  D.  N.  Y. 

.  31.  Upon  the  examination  of  the  bank- 
rupt or  witnesses  before  any  register,  every 
objection  made  by  either  party  to  any 
question  or  answer  shall  be  passed  upon  by 
said  register,  and  either  party  shall  be  al- 
lowed to  take  formal  exceptions  to  such  de- 
cision, which  exceptions  ^hall  be  certified 
to  the  court,  and  upon  the  coming  in  of  the 
court's  decision  thereon,  the  register  shall 
strike  out  or  allow  any  question  or  answer 
accordingly.     R.  S.  D.  N.  Y. 

32.  When  a  petition  in  involuntary  bank- 
ruptcy is  contested,  no  trial  by  jury  shall 
be  allowed  unless  on  the  return  day  of  the 
order  to  show  cause  a  demand  in  writing 
for  such  trial  be  filed,  and  in  case  no  such 
demand  be  made,  the  case  shall  be  referred 
to  one  of  the  registers  of  the  court,  who 
shall  summarily  proceed  to  hear  the  alle- 
gations and  proofs  of  the  petitioner  and 
debtor,  and  shall  reduce  the  same  to 
writing  and  forthwith  report  the  same  to 
the  court,  together  with  his  opinions  on 
the  same.  If  counsel  wish  to  argue  the 
case  before  the  court,  they  shall  file  a  no- 
tification to  that  effect  in  writing  with  the 
register  upon  the  closing  of  the  testimony 
in  the  case,  otherwise  the  court  will  decide 
without  further  hearing. 

When  the  debtor  does  not  appear  on  the 
return  day,  and  the  order  to  show  cause 
appears  to  have  been  properly  served,  the 
clerk  shall  forthwith  enter  an  adjudication 
of  bankruptcy,  and  refer  the  case  to  a  reg- 
ister, who  shall  proceed  regularly  therein 
as  in  a  case  of  voluntary  bankruptcy. 
§  4.  41. 

33.  The  register  shall  designate  the  pa- 


pers in  which  all  sales  to  be  made  by  as- 
signees in  cases  referred  to  him  shall  be  ad- 
vertised, and  no  other  allowance  for  print- 
ing shall  be  made  unless  specially  author- 
ized by  said  register  or  by  the  court. 

34.  In  all  cases  when  the  assignee  does 
not  notify  the  register  of  his  acceptance  of 
his  appointment  in  five  days  after  he  re 
ceives  notice  thereof,  he  shall  be  considered 
to  have  declined,  and  the  register  shall  ap- 
point an  assignee  in  his  place.    §  13. 

Every  assignee  hereafter  appointed,  when 
the  schedules  of  the  bankrupt  show  assets, 
shall  file  his  bond  in  each  case  with  the 
register,  in  the  penalty  and  with  security  to 
be  approved  by  him  conditioned  for  the  faith- 
ful performance  of  his  duty. 

All  such  bonds  shall  be  filed  by  the  regis- 
ter with  the  papers  in  the  case,  and  the  same 
may  be  inspected  at  any  time  by  any  credi- 
tor or  his  attorney  under  the  supervision  of 
the  register. 

All  notices  to  assignees  of  their  appoint- 
ment shall  contain  a  clause  notifying  them 
that  unless  they  accept  the  same  within  five 
days  after  the  receipt  of  the  notice,  such  neg- 
lect to  accept  will  be  considered  a  declina- 
tion, and  further  notifying  them  that  they 
will  be  required  to  file  their  bond  with  the 
register  within  ten  days  after  receipt  of  the 
notice  in  penalty  and  with  security  to  be 
approved  by  the  registers,  and  such  notice 
shall  likewise  state  the  penalty  of  the  bond 
to  be  required. 

All  assignees  heretofore  appointed  shall  file 
his  bond  in  each  case  in  which  assets  are  re- 
ported or  are  returned  in  schedules,  in  a 
penalty  and  with  security  to  be  approved  by 
the  register  within  ten  days  after  notifica- 
tion to  that  effect  by  the  register.    §  13. 

36.  Whenever  any  assignee  shall  fail  to  file 
bond  as  required  by  rule  35,  within  ten  days 
after  the  receipt  of  notice  to  file  the  same, 
he  shall  be  considered  as  removed,  and  the 
court  shall  appoint  a  new  assignee  upon  the 
report  of  the  register,  of  such  failure. 

Any  assignee  shall  have  the  right  to  ap- 
peal to  the  court  from  any  decision  of  the 
register  as  to  the  penalty  or  security  in  his 
bond,  and  such  appeal  shall  stay  proceedings 
as  to  his  removal  until  decided :  Provided, 
that  no  appeal  shall  be  allowed  any  assignee 
unless  it  shall  appear  that  the  penalty  of  the 
bond  required  by  the  register  is  in  excess  of 
the  amount  of  the  property  reported,  or  sur- 
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rendered  by  the  bankrupt  in  his  schedules 
of  assets :  Provided  also,  that  no  appeal 
shall  be  taken  because  of  the  register's  re- 
fusal to  accept  sureties  who  cannot  justify 
in  the  sum  required  in  real  estate ;  and  all 
appeals  taken  from  the  decision  of  the  regis- 
ter shall  be  in  writing,  setting  forth  the 
grounds  of  the  appeal,  and  be  forwarded 
forthwith  to  the  court  by  the  register,  with 
such  reasons  as  he  may  hare  to  offer  in  sup- 
port of  his  action.    §  13. 

27.  The  register  shall  fix  the  time  and 
place  of  sale  of  all  sales  by  the  assignees,  in 
cases  referred  to  him,  unless  otherwise  fixed 
by  the  court.  It  shall  be  his  duty  to  exr 
amine  the  assignee  at  any  time  to  see  that 
he  has  complied  wiih  the  law  and  general 
orders  in  bankruptcy,  and  the  rules  and 
orders  of  this  court,  and  to  ascertain  gener- 
ally whether  he  has  faithfully  performed  his 
duty.  He  shall  at  all  times  have  free  access 
to  the  books  and  accounts  of  any  assignee, 
and  may  require  the  same  to  be  exhibited  to 
any  creditor  who  desires  it. 

38.  Petitions  by  assignees  or  creditors  to 
sell  real  estate  free  from  incumbrance,  and 
to  transfer  the  liens  from  the  realty  to  the 
fund  in  court,  may  be  filed  before  the  court 
or  a  register,  and  an  order  to  show  cause 
issue  as  of  course,  notifying  all  creditors 
claiming  liens  on  said  real  estate  to  appear  on 
some  day  in  such  order  named,  providing 
that  a  copy  of  such  order  be  served  on  each 
creditor  at  least  ten  days  before  the  day  of 
appearance,  or  notice  given  by  publication  to 
be  ordered  by  the  court  or  register,  instead 
of  personal  notice. 

If  on  the  day  of  appearance  no  cause  is 
shown,  an  order  to  issue  to  sell  the  real 
estate  in  the  petition  described  free  and  dis- 
charged from  all  incumbrance,  and  the  lien 
thereon  shall  be  transferred  to  the  fund  in 
court  produced  by  the  sale. 

If  cause  is  shown,  the  register  shall  forth- 
with proceed  to  take  such  testimony  as  may 
be  produced  for  or  against  said  application, 
and  shall  forward  petition,  order,  cause 
shown,  and  proofs  to  sustain  either,  with  all 
proceeding  under  them,  to  the  court. 

In  re  Barrow  1.  B.  R.  123 — In  re  Loeb  1. 
B.  R.  123— In  re  Salmon  2.  B.  R.  19.— Ex 
parte  Christie,  3  How.  292 — Houston  vs. 
City  Bank,  6  How.  486.    §  20. 

39.  All  sales  of  real  estate  sold  free  and 
discharged   from  liens  and  incumbrances, 


shall  be  reported  in  writing  to  the  court  or 
register  that  ordered  the  same,  as  together 
with  the  proof  of  the  advertisement  and  of 
the  expense  as  per  rule  9,  and  as  soon  as 
such  sale  shall  have  been  made. 

Ko  sale  shall  be  final  until  ratified  by  the 
said'court.  AH  such  reports  shall  lie  in  the 
office  of  the  clerk  or  register  in  which  the 
same  shall  be  filed  for  ten  days,  and  if  not 
excepted  to,  in  writing,  in  the  office  where 
the  same  is  filed  within  that  time,  the  sale 
shall  be  considered  ratified  as  of  course. 

40.  When  such  sale  shall  be  excepted  to, 
if  before  a  register,  he  shall  at  once  proceed 
to  take  all  testimony  which  may  be  pro- 
duced by  any  party  in  interest  before  him, 
and  reduce  the  same  to  writing,  and  shall 
then  return  all  the  proceedings  to  the  court.' 
If  the  exception  is  filed  to  a  sale  reported  to 
the  court,  the  clerk  will  enter  an  order  of 
reference  to  any  register  the  parties  may 
agree  upon,  or  if  they  fail  to  agree,  then  to 
the  register  having  charge  of  the  case,  and 
such  register  shall  reduce  to  writing  such 
evidence  as  may  be  produced  before  him, 
and  shall  return  the  whole  proceedings  and 
evidence  to  the  court.    §  4. 

41.  In  all  petitions  filed  in  any  cause  be- 
fore a  court  or  register,  in  the  nature  of  pro- 
ceedings in  equity,  praying  for  any  relief, 
and  where  any  parties  are  made  respond- 
ents thereto,  the  clerk  or  register  will  issue 
an  order  as  of  course  directed  to  said  parties 
respondent,  requiring  them  to  show  cause 
why  the- petitioner  should  not  have  the  re- 
lief prayed,  and  providing  that  a  copy  of 
said  order  be  served  on  each  respondent  at 
least  ten  days  before  the  day  set  for  hearing 
said  cause,  which  day  shall  be  specified  in 
the  order.  If  no  cause  is  shown  on  the  day 
set,  the  party  shall  be  entitled  to  the  relief 
prayed  to  that  effect,  and  a  decree  shall  be 
entered  as  of  course. 

If  cause  is  shown  and  either  party  desire 
it,  an  order  shall  be  made  by  the  clerk  or 
register  referring  the  petition  and  answer  to 
such  register  as  the  parties  may  agree  upon, 
or  if  they  fail  to  agree  then  to  the  register 
having  charge  of  the  cause  who  shall  take 
such  testimony  as  they  may  produce,  and 
report  the  same  to  the  court.  Upon  such 
report  coming  in,  any  party  may  call  up  the 
case  for  a  hearing  on  five  days'  notice  to  the 
others  or  to  their  solicitors  in  court. 

42.  The  clerk  shall  keep  a  docket  to  be 
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called  the  notice  docket,  and  no  motion  ex 
parte  will  be  heard  nor  any  such  order  made 
by  the  court  in  any  cause  unless  notice  of 
such  motion  or  the  substance  of  the  order 
which  is  asked  be  entered  upon  the  notice 
docket  at  least  twenty-four  hours  before  it 
is  made  in  court.  Each  notice  entered  on 
the  notice  docket  shall  be  equivalent  to  per- 
sonal notice  to  all  parties  to  all  proceedings 
in  the  cause  and  their  solicitors.  The  entry 
in  the  docket  shall  specify  the  time  and 
place  of  making  the  motion  or  application 
for  the  order.  R.  4.  Rules  of  equity  prac- 
tice in  C.  0.  U.  S. 

43.  In  all  cases  where  testimony  is  being 
taken  thirty  days  and  no  more,  shall  be 
allowed  for  taking  the  same,  and  no  testi- 
mony shall  be  taken  after  that  time  unless 
allowed  by  the  court  or  register  for  special 
cause  shown,  and  all  references  to  take  tes- 
timony shall  be  returned  into  court  in  ten 
days  after  the  time  for  taking  the  testimony 
has  expired. 

44.  It  shall  be  the  duty  of  the  clerk  of 
this  court  to  tax  all  costs  m  matters  in 
bankruptcy. 

45.  All  assignees  are  prohibited  from  dis- 
posing of  any  propert}'  belonging  "to  the  es- 
tates of  bankrupts,  until  they  shall  have 
complied  with  the  terms  of  rule  No.  35. 

46.  In  proceedings  by  an  assignee  to  re- 
cover assets  of  a  bankrupt,  he  shall  file  a 
petition  or  complaint,  briefly  and  clearly 
stating  his  cause  of  action.  The  clerk  shall 
then  issue  an  order,  directing  the  defendant 
to  show  cause,  by  a  day  named  in  said 
order,  why  judgment  should  not  be  entered 
as  asked. 

A  copy  of  this  petition  and  order  shall  be 
served  on  the  defendant  at  least  thirty  days 
before  the  day  named  therein  for  showing 
cause.  If  no  cause  be  shown  under  oath  on 
the  day  named,  judgment  shall  be  entered 
as  prayed,  and  execution  issued  forthwith. 
All  petitions  to  recover  on  open  accounts, 
shall  be  accompanied  by  a  copy  of  such  ac- 
count, which  copy  shall  also  be  served  with 
the  petition  and  order.     §  1. 

47.  All  judgments  and  decrees  of  this 
court  may  be  enforced  by  any  writs  or  other 
process  used  by  the  circuit  courts  of  the 
state  of  Virginia  as  courts  of  law,  or  the 
courts  of  the  CTnited  States  as  courts  of 
equity. 

48.  All  service  of  writs,  process  or  notice. 


may  be  as  provided  by  the  code  of  Virginia, 
or  the  general  orders  in  bankruptcy. 

49.  The  report  of  assignees,  required  by 
rule  No.  28  of  the  general  orders  in  bank- 
ruptcy, to  be  made  on  the  first  Monday  of 
every  month,  shall  specify  in  which  national 
depository  the  assets  in  his  hands  in  that  f 
case  are  placed  under  rule  25,  or  in  what ' 
manner  they  are  disposed  of. 

50.  In  all  cases  where  suits  are  instituted 
by  this  court  by  assignees  or  others,  except 
proceedings  in  involuntary  bankruptcy,  the 
party  instituting  said  suit  shall  deposit  ten 
dollars  with  the  clerk  towards  his  costs  when 
he  brings  the  suit. 

51.  Special  cases  not  comprehended  with- 
in the  foregoing  rules  or  the  "general 
orders  in  bankruptcy,"  or  the  forms,  shall 
be  submitted  to  the  court.  R.  25.  S.  D. 
N.Y. 

ABBREVIATIONS. 

B.  S.  D.  N.  Y— Rules  in  bankruptcy 
southern  dist.  N.  Y.  §  Sections  of  act  of 
congress  to  establish  a  uniform  system  of 
bankruptcy.  B.  R.  Bankrupt  Register.  R. 
Equity  Practice  C.  0.  U.  S.  Rules  of  prac- 
tice for  the  courts  of  equity  of  the  United 
States. 

United  States  District  Court,  } 
District  of  Virginia.         5 

Ordered,  That  no  register  of  this  court  in 
bankruptcy  hold  any  dividend  meeting,  nor 
any  assignee  pay  out,  or  retain  for  his  own 
use  any  moneys  received  from  the  settlement 
of  the  estate  of  any  bankrupt,  until  he  shall 
have  first  paid  the  taxed  bill  of  costs  of  the 
marshal,  register,  printer  and  clerk,  and 
every  assignee  is  forbidden  to  pay  any  bills 
of  the  officers  of  this  court,  until  they  are 
examined  and  taxed  by  the  proper  officer. 

All  bills  shall  be  taxed  by  the  clerk  of 
the  court. 

It  is  ordered,  That  the  clerk  of  this  court 
shall  tax  and  approve  all  fee  bills  against 
bankrupts,  according  to  legal  fees  allowed  in 
bankruptcy  proceedings,  and  that  the  said 
clerk  shall,  when  so  requested  by  any  of  the 
said  officers,  as  well  for  them  as  himself, 
issue  executions  for  the  same,  to  be  levied 
for  out  of  any  property  belonging  to  the 
said  bankrupt ;  provided,  his  exemption  set 
aside  in  bankruptcy,  exceed  the  amount  of 
the  state  exemption  allowed  in  the  year 
1864,  but  in  no  case  shall  any  part  of  state 
exemption  be  taken. 

November  \bth,  1870. 

An  extract  from  the  minutes. 

ED.  J.  UNDERWOOD, 
District  Clerk. 


ERRATA. 


THE  FOLLOWING  RULES  WEEB  OVERLOOKED  OR  HAVE  BEEN 
ADOPTED  SINCE  THIS  VOLUME  WAS  STEREOTYPED. 


ADDITIONAL     RULES. 


ADDITIOS"AL  STASTDme  EULB. 


At  a  stated  term  of  the  District  Court  of  the 
TJnited  States  of  America,  for  the  Southern 
District  of  Wew-Tork,  held  at  the  TJnited 
States  Court  Kooms,  in  the  City  of  New- 
York,  on  Saturday  the  thirteenth-  day  of 
November,  in  the  year  of  our  Lord    one 
thousand  eight  hundred  and  sixty-nine  : 
Ordered,  It  shall  be  the  duty  of  every  Kegis- 
ter,  ftom  time  to  time,  to  call  the  attention  of 
assi^ees  chosen  or  appointed,  in  oases  referred 
to  him,  to  the  provision  of  General  Order,  No. 
28,  requiring  every  assignee  to  make  a  report 
to  the  Court,  on  the  first  Monday  of  every 
month,  of  the  funds  received  by  him,  and  of 
deposits  made  by  him;  and  to  bring  to  the 
notice  of  the  Court  all  cases  of  failure  by  as- 
signees to  comply  with  such  provision,  after 
being  notified  to  do  so  by  the  Eegister. 

Witness,  the  Honorable  Samuel  Blatch- 
PORD,  Judge  of  the  said  Court,  and  the 
[l.  s.]  seal  thereof,  at  the  city  of  New-Tork, 
in  said  District,  this  13tn  day  of  Novem- 
ber, A.  D.  1869. 

GEOEGB  F.  BETTS,  Clerk. 


December  30th,  1871. 

Eule  7  of  the  Eules  in  Bankruptcy  of  this 
Court,  is  hereby  amended  so  as  to  read  as  fol- 
loTvs : 

In  case  no  choice  of  an  assignee  is  made  by 
the  creditors  at  their  first  meeting,  or  in  case 
an  assignee  chosen  by  the  creditors  fails  within 
five  days  to  express  in  writing  his  acceptance 
of  the  trust,  or  in  case  of  a  vacancy  m  the 
office  of  an  assignee,  caused  by  his  removal, 
resignation,  death,  or  other  cause,  John  H. 
Piatt,  Esq.,  of  the  city  of  New-Tork,  counsel- 
lor at  law,  will  be  appointed  assignee,  where 
the  appointment  is  made  by  the  Judge ;  and 
where  the  said  John  H.  Piatt  shall  be  appointed 
by  any  Eegister,  such  appointment  is  hereby 
approved  by  the  Judge.    In   special   cases. 


vacancies  in  the  office  of  assignee  will  be  filled 
by  an  election  by  the  creditors,  or  by  the  ap- 
pointment of  an  assignee  other  than  the  one 
above  named. 


No.l. 

TJNITED  STATES  DISTEICT  COUET. 


EuiE  30. —  Additionai  Stahding  Eras. 
At  a  stated  term  of  the  District  Court  of  the 
United  States  of  America,  for  the  Southern 
District  of  New  York,  held  at  the  United  States 
Court  Eooms,  in  the  city  of  New  York,  on 
Tuesday,  the  20th  day  of  February,  in  the 
year  of  our  Lord  one  tiiousand  eight  hundred 
and  seventy-two : 

Ordered,  Hereafter,  in  all  cases  of  Toluntaiy 
Bankruptcy,  where  the  schedules  filed  by  the 
petitioner  shall  give  the  address  of  a  creditor 
as~"New  York  City,"  they  shall  in  addition 
state  the  street  and  number;  and  the  same 
provision  shall  apply  to  schedules  and  lists  of 
creditors  famished  by  the  banknipt  or  by 
creditors,  in  proceedings  in  involuntary  bank- 
ruptcy. In  all  proots  of  debt,  where  the 
address  of  the  creditor  is  given  as  "  New  York 
City"  the  street  and  number  shall  be  added. 

All  notices  mailed  by  the  Marshal  or  the 
Clerk  to  creditors  residing  in  the  City  of  New 
York,  shall  be  directed  to  the  street  address  of 
the  creditor ;  and  the  Marshal,  in  making  re- 
turn of  the  execution  of  a  warrant,  and  the 
Clerk  in  making  return  of  the  mailing  of  notices 
to  creditors,  under  an  order  to  show  cause  why 
a  bankrupt's  discharge  should  not  be  granted, 
shall,  in  addition,  certify  to  the  Eegister  a  list 
of  those  creditors  whose  notices  have  been  re- 
turned from  the  post-office. 

"Witness,  the  Honorable  Samuel  Elatch- 
POKD,  Judge  of  said  Court,  and  the  seal 
[L.  s.]  thereof,  at  the  City  of  New  York,  in 
the  said  district,  this  20th  day  of  Feb- 
ruary, A.  D.  1872. 

GBO.  F.  BETTS,  Cleric. 


FORMS  IJSr  BAl^KRUPTCY. 


FORMS  IN  BANKRUPTCY. 


Form  No.  1. 
PETITION  BY  DEBTOR. 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United  States,  for 

the  District  of  : — 

The  Pbiition  of  ,  of  the  of  ,  in  the  County 

of  ,  and  State  of  ,  and  District  aforesaid,  Respectfully 

Represents : — That  he  has  for 

months  next  immediately  preceding  the  filing  of  this  petition,  at  ,  within 

said  Judicial  District ;  that  he  owes  debts  exceeding  the  amount  of  three  hundred  dol- 
lars, and  is  unable  to  pay  all  of  the  same  in  full ;  that  he  is  willing  to  surrender  all  his 
estate  and  effect  for  the  benefit  of  his  Creditors,  and  desires  to  obtain  the  benefit  of  the 
Act  entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the 
United  States,"  approved  March  2,  1867  : 

That  the  Schedule  hereto  annexed,  marked  A,  and  verified  by  Your  Petitioner's  oath, 
contains  a  full  and  true  statement  of  all  his  debts,  and  (so  far  as  it  is  possible  to  ascer- 
tain) the  names  and  places  of  residence  of  his  creditors,  and  such  further  statements 
concerning  said  debts  as  are  required  by  the  provisions  of  said  Act : 

That  the  Schedule  hereto  annexed,  marked  B,  and  Terified  by  Your  Petitioner's  oath, 
contains  an  accurate  inventory  of  all  his  estate,  both  real  and  personal,  assignable  under 
the  provisions  of  said  Act : 

Whbkbforb,  tour  Petitioner  prats,  that  he  may  be  adjudged  by  the  Court  to  be 
a  Bankrupt,  within  the  purview  of  said  Act ;  and  that  he  may  be  Decreed  to  have  a 
Certificate  of  Discharge  from  all  his  debts  provable  under  the  same. 


-,  Solicitor,  [or.  Attorney,}  &c. 


Oath  to  foregoing  Petition. 

[N.  B.— If  Petitioner  is  not  a  citizen,  the  last  clause  of  tMs  oatli  should  be  omitted,  j 

United  States  op  America. 

District  of  ,  ss : 

I,  ,  the  Petitioning  Debtor  mentioned  and  described  in  the  foregoing 

Petition,  do  hereby  make  solemn  oath  [or,  affirmation]  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  knowledge,  information  and  belief;  and  I  do 
further  make  oath  [or,  affirmation]  that  I  am  a  citizen  of  the  United  States  of  America, 
and  that  I  will  bear  true  faith  and  allegiance  to  the  same. 

,  Petitioner. 

Subscribed  and  sworn  [or  affirmed]  to,  before  me,  this  day  of  , 

A.  D. 18    . 


U.  8.  District  Judge,  [Register  in  Bankruptcy, 

or,  U.  S.  Commissioner. 1 
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FORMS  IN  BANKRUPTCY. 


[Petition  by  Debtor.] 


SCHEDULE   B. 
Personal  Property. 


(2.) 


Dollars. 


Cts. 


a. — Gash  on  hand 

b. — Bills  of  Exchange,  Promissory  Notes,  or  Securities  of  any  description, 
(each  to  be  set  out  separately) 

c.    Stock  in  Trade,  in  my  business  of                   ,  at                     ,  of  the 
value  of 

<i.— Household  Goods  and  Furniture,  Household  Stores,  'Wearing  Apparel 
and  Ornaments  of  the  Person 

e. — Books,  Prints,  and  Pictures 

/. — Horses,  Cows,  Sheep,  and  other  Animals 

g. — Carriages,  and  other  Vehicles 

h. — ^Farming  Stock,  and  Implements  of  Husbandry 

i. — Shipping,  and  Shares  in  Vessels 

fe. — ^Machinery,  Fixtures,  and  Apparatus  used  in  Business;  with  the  place 
where  each  is  situated 

/. — Goods  or  Personal  Property  of  any  other  Description,  with  the  place 
where  each  is  situated 


-,  Petition&'. 
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[Petition  by  Debtor.  1  SCHEDULE     B. 

C/ioses  in  A.cHon. 


C3,) 


Dollars.    Cts 


a. — ^Debts  due  Petitioner  on  open  Account. 


b  -Stocks  in  Incorporated  CompaniesI,  and  Interest  in  Joint-stock  Compa- 
nies  


e.  —Policies  of  Insurance . 


d.— Unliquidated  Claims  of  every  nature,  with  their  Estimated  Value . 


-,  Petitioner. 
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FORMS  IN  BANKEUPTCY. 


[Petition  of  Debtor.] 


SCHEDULE    B. 


(4.) 


Property  in  Reversion,  Remainder,  o?"  Expectancy,  inclvding  Propeiiy 
held  in  Trust  fbr  the  Petitioner,  or  subject  to  any.  Power  or  Right  to 
Dispose  of,  w  to  Charge. 

[N  B. — A  Particular  Description  of  each  Interest  must  be  Entered.  If  all  or  any  of  the 
debtor's  Property  has  been  Cnnveyed  by  Deed  of  Assignment,  or  otherwise,  for  the  beneiit  of 
Creditors,  the  date  of  such  Deed  should  be  stated,  the  Name  and  Address  of  the  Person  to 
whom  the  Property  was  Conveyed,  the  Amount  realized  from  the  Proceeds  thereof,  and  the 
Disposal  of  the  Same,  as  far  as  known  to  the  Petitioner.] 


General   Interest. 


Particular  Description. 


Supposed  Value 
of  my  Interest. 


Interest  in  Land . 


Personal  Property.. 


Prope'y  in  Money, Stock, 
Shares,  Bonds,  Annul 
ties,  etc.,  etc. 


Eights  and  Powers. 


Heal  Estate  and  Leasehold  Property,  with  Locality 
Names  and  Descriptions  of  Parties  now  Enjoying 
the  Same,  and  the  Value  thereof ;  also  the  Nature 
of  my  Interest  therein,  and  from  Whom,  and  in 
what  Manner  it  is  derived , 


Personal  Property,  with  Locality,  Names  and  Des' 
criptions  of  Persons  now  Enjoying  the  Same;  also 
the  Nature  of  my  Interest  therein,  and  from  Whom 
and  in  what  Manner  it  is  derived 


Annuities,  Money  in  Public  or  other  Funds,  Shares 
in  Railroad  and  other  Companies,  showing  in  whose 
names  the  same  are  standing,  with  Names  and  Des 
criptions  of  persons  now  Enjoying  the  Same;  also 
the  Nature  of  my  Interest  therein,  and  from  Whom 
and  in  what  Manner  it  is  derived 


Eights  and  Powers  wherein  I,  or  any  other  Person  or 
Persons  in  Trust  for  me  or  for  my  benefit,  have 
any  power  to  Dispose  of,  Charge,  or  Exercise . . 


Property  heretofore  con 
veyed  for  benefit  of 
Creditors. 


What  portion   of  Debt 
or's  Property  has  been 
Conveyed  by  Deed  of 
Assignment,  or  other 
wise,   for   Benefit    of 
Creditors;  Date  of  such 
Deed,  Name  and  Ad- 
dress of  Party  to  whom 
Conveyed;  Amount  re- 
alized  therefrom    and 
Disposal   of   same,  so 
far  as  known  to  Peti 
tioner. 


Description  of  Property  of  Debtor  heretofore  con- 
veyed for  benefit  of  Creditor  by  deed  of  assign- 
ment, or  otherwise  ;  date  of  such  deed  or  instru- 
ment of  conveyance,  wtih  name  and  address  of 
party  to  whom  made;  amount  realized  from  same, 
and  the  disposal  of  such  property,  so  far  as  known 
to  Petitioner. 


Dolls.     Cts. 


Amn't  realized 
from  proceeds 
of  property 
conveyed. 


Dolls.     Cts. 


-,  Petitioner. 
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[Petition  of  Debtor.] 


SCHEDULE   B 


(4.) 


A  Particular  Statement  of  the  property  claimed  as  Excepted  from  the 
Operation  of  said  Act,  by  the  provisions  of  the  lAth  Section  thereof, 
giving  Each  Item  of  Property  and  its  Valuation  ;  and,  if  any  portion 
of  it  is  Heal  Estate,  its  Location,  Desci'iption,  and  Present  Use. 

[N.  B. — The  property  claimed  to  be  Exempt  under  the  Laws  of  any  State  is  to  be  described 
separately  from  the  rest,  and  reference  given  to  the  Statute  of  said  State  creating  the 
Exception. 


Property  claimed  to  be  EX' 
cepted  from  the  opera- 
tions of  said  Act,  and 
which  may  be  set  apart 
by  the  Assignee,  under 
the  14th  Section 


Property  claimed  to  be  Ex- 
ompt  by  State  laws  j  its 
Valuation;  whether  Real 
or  Personal  Estate  ;  its 
Description  and  Present 
UBe,and under  what  State 
law  exemption  is  claimed. 


Valuation. 


_,  Petitioner. 
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[Petition  of  Debtor.] 


SCHEDULE    B. 


(6.) 


The  following  is  a  Tinie  List  of  all  Books,  Papers,  Deeds,  and  Writings 
relating  to  my  T)-ade,  Business,  Dealings,  Estate,  and  effects,  or  any 
Part  thereof,  which,  at  the  date  of  this  PetUion,  are  in  my  Possession 
or  under  my  Custody,  and  Control,  or  which  are  in  the  Possession  or 
Custody  of  any  Person  in  Trust  for  me,  or  for  my  Use,  Benefit,  or 
Advantage  ;  and  also  of  All  others  which  have  been  heretofore,  at  any 
time,  in  my  Possession,  or  under  my  Custody  or  Control,  and  which 
are  now  held  by  the  Parties  whose  names  are  hereinafter  set  forth,  with 
the  reason  for  their  Custody  of  the  same : — 


Books  . 


Deeds  , 


Fapebs,  etc. 


^,  Petitioner. 


[N.  B. — Here  follows  oath  to  Schedule  B  as  hereinafter  preset ibed.] 


FORMS  IK  BANKRUPTCY.  1173 

OATHS  TO  SCHEDULES  A  AND  B. 

[N.  B.— The  following  forms  of  oaths  to  Schedules  A  and  B  of  the  Petition  by  Debtor  are  prescribed,  and  they 
are  to  be  annexed  to  the  same,  respectfully.] 

Oath  to  Schedule  A. 

United  States  of  America. 

District  of  ,  ss: 

On  this  day  of  ,  A.  D.  18    ,  before  me  personally  came  the 

person  mentioned  in  and  who  subscribed  to  the  foregoing  Petition  and  Schedule,  marked 
A,  respectfully,  and  who  being  by  me  first  duly  sworn  [or  affirmed],  did  declare  the  said 
Schedule  to  be  a  statement  of  all  his  debts,  &c.,  in  accordance  with  the  Act  of  Congress 
entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867. 


Distriet  Judge,  [or,  Register ;  or,  U.  S.  Commissioner.'] 


Oath  to  Schedule  B. 

Unit-ed  States  op  America. 

District  of  ss: 

On  this  day  of  ,  A.  D.  18     ,   before  me  pesonally  came  the 

person  mentioned  in  and  who  subscribed  to  the  foregoing  Petition  and  Schedule,  marked 
B,  respectively,  and  who  being  by  me  first  duly  sworn  [or,  affirmed],  did  declare  the  said 
Schedule  to  be  a  statement  of  all  his  estate,  both  real  and  personal,  in  accordance  with 
the  Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy 
throughout  the  United  States,"  approved  March  2,  1867. 


District  Judge,  [or,  Megister ;  or,   TJ.  S.  Commissioner.] 


Farm  JSTo.  2. 
COPARTNERSHIP  PETITION. 

[In  case  of  a  copartnership,  the  form  will  be  as  follows :] 
To  the  Honorable  Judge  of  the  District  Court  of  the  United  States 

for  the  District  of 

The  Petition  of  ,  and  ,  ot  ,  in 

the  County  of  ,  and  State  of  ,  and  District  aforesaid, 

respectfully  represents  :  That  the  said  ,  and  ,  copartners  trans- 

acting business  at  ,  in  the  County  of  ,  and  State  of  , 

and  in  said  district,  have  for  the  months. 

[Or, 

Teat  the  said  and  members  of  a  copartnership 

composed  of  themselves,  and  one  of  of  ,  in  the  County  of  ,  and 

State  of  ,  have  for  the  months : —  next 

immediately  preceding  the  filing  of,  this  Petition  at  within  said  Judicial 

District ;  that  the  members  of  said  copartnership  owe  debts   exceeding  the  amount  of 
three  hundred  dollars,  and  are  unable  to  pay  all  their  debts  in  full ;  that 

they  are  willing  to  surrender  all  their  estate  and  efiects  for  the  benefit  of  their  creditors, 
and  desire  to  obtain  the  benefit  of  the  Act  entitled   "  An  Act  to  Establish  a  Uniform 
System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2,  1867. 
That  the  Schedule  hereto  annexed,  marked  A,  and  verified  by  their  oaths,  contains  a 
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Full  and  True  Statement  of  all  the  debts  of  said  Copartnership,  and,  as  far  as  possible, 
the  Names  and  Places  of  Residence  of  their  Creditors,  and  the  further  statements  con- 
cerning such  debts  required  by  the  provisions  of  said  Act. 

That  the  Schedule  hereto  annexed,  marked  B,  yerifled  by  their  oaths,  contains  an 
accurate  Inventory  of  all  the  estate  of  said  Copartnership  as  required  by  the  provisions 
of  said  Act. 

And  said  further  states,  that  the  Schedule  hereto  annexed,  marked 

C,  verified  by  his  oath,  contains  a  Full  and  True  Statement  of  all  his  Individual  debts ; 
iind,  as  far  as  possible,  the  names  and  Places  of  Residence  of  his  Creditors ;  and  the 
further  Statements  concerning  such  debts  required  by  the  provisions  of  said  Act ;  and 
that  the  Schedule  hereto  annexed,  marked  D,  verified  by  his  oath,  contains  an  accurate 
Inventory  of  all  his  Individual  Estate  as  required  by  the  provisions  of  said  Act. 

And  said  further  states,  that  the  Schedule  hereto  annexed,  marked  E, 

verified  by  his  oath,  contains  a  Full  and  True  Statement  of  all  his  Individual  debts,  and, 
as  far  as  possible,  the  Names  and  Places  of  Residence  of  his  Creditors,  and  the  further 
Statements  concerning  such  debts  required  by  the  provisions  of  said  Act;  and  that  the 
Schedule  hereto  annexed,  marked  F,  verified  by  his  oath,  contains  an  accurate  Inven- 
tory of  all  his  Individual  Estate  as  required  by  the  provisions  of  said  Act. 

[K.  B. — Similar  clauses  to  be  added  for  Individual  Schedules  of  each  Copartner  joining  in  the  Petition.] 

WnEREFORB  TOUR  PETITIONERS  PRAT,  that  after  due  proceedings  had,  they  may  be 
adjudged  by  a  Decree  of  the  Court  to  the  Bankrupts  ivithin  the  pui-view  of  said  Act ; 
and  upon  their  compliance  vrith  all  the  requirements  of  the  said  Act;  and  all  the  orders 
and  directions  of  the  Court  made  in  pursuance  thereof,  they  maybe  severally  decreed  to 
haye  a  Cbrtipicatb  op  Discharge  from  all  their  Debts  provable  under  said  Act, 
and  otherwise  entitled  to  all  the  benefits  thereof. 


Petitwners. 

[N.  B. — The  Form  of  the  Oath  to  the  Petition  is  to  be  modified  by  employing  the  plu- 
ral for  the  singular  number,  and  by  the  addition  of  clauses  to  cover  the  Schedules  of  each 
Copartner.] 


Form  No.  3. 

CORPORATION  PETITION. 

[N.  B. — If  a  petition  in  Bankruptcy  is  filed  by  a  Corporation,  an  authenticated  copy 
of  a  Vote  or  other  action  of  the  Stockholders,  (or,  party  or  parties  entitled  to  act  in 
behalf  of  such  Corporation,)  authorizing  such  proceedings  should  be  filed  with  the 
Petition,  and  which,  in  substance,  should  be  as  follows:) 

Statement  to  m:company  Petition  of  Owpcyration,  {In  Bankruptcy.) 

At  a  meeting  op  the  Stockholders,  [or,  of  the  Board  of  Directors,  or.  Trustees,  as 
the  Case  may  be,]  of  the  Company,  [or.  Association,  or.  Bank,  or.  Society,]  a 

Corporation  created  by  ,  of  the  State  of  ,  held  at  , 

in  the  county  of  ,  and   State  of  ,  on  this        day  of  ,  A.  D. 

18  ,  the  Condition  of  the  Afi'airs  of  said  Corporation  having  been  inquired  into,  and  it 
being  ascertained  to  the  Satisfaction  of  said  meeting  that  the  said  Corporation  was  In- 
solvent, and  that  its  Affairs  ought  to  be  wound  up,  it  was  Voted,  [or  Resolved]  by  a 
Majority  of  the  Corporators  [or.  Stockholders,  or.  Directors,  or.  Trustees]  present  at 
such  Meeting,  (which  was  duly  called  and  notified  for  the  purpose  of  taking  action  upon 
the  subject  aforesaid ;)  that  be,  and  thereby — Authorized, 
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Empowered,  and  Required  to  file  a  Petition  in  the  District  Court  of  the  United  States  for 
the  District  of  ,  vithin  which  said  Corporation  has  carried  on  its  business,  for 

tlie  purpose  of  having  the  same  adjudged  Bankrupt ;  and  that  such  proceedings  be  had 
thereon  as  are  provided  by  the  Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uni- 
form System  of  Bankruptcy  throughout  the  United  States, "  approved  March  2,  1867. 

In  WITNESS  WHEREOF,  I  have  hereunto  subscribed  my  name  as  President  [or,  other 
gp^j        ,       officer  or  agent]  of  said  Corportion,  and  afSxed  the  Seal  of  the  same 

{ of  Coiporation.  i       this  day  of  A.  D.  18     . 


President,  [or,  other  officer}  of  said  Corporation. 

[N.  B. — In  case  of  a  Corporation,  the  following  changes  are  to  be  made  in  the  form  of 
Petition  already  described,  viz:  Thesubstitutionof  tbeNameof  the  Corporation  for  that 
of  the  Individual  Petitioner,  and  the  omission  of  the  Prayer  for  a  Discharge  and  the  fol- 
lowing passage  substituted  :  "And  that  like  proceedings  may  be  had  in  the  premises  as  in 
said  act  are  provided  in  respect  to  natural  persons."  The  language  of  the  Oath  to  the 
Corporation  Petition  may  be  changed  to  correspond  with  the  form  of  the  Petition.] 


Fm-rn  iVb.  4. 
ORDER  OP  REFERENCE  TO  REGISTER. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  the  Matter  of 


•In  Bankkuptct. 

A  Petitioner  for  Adjudication  in  Bankruptcy  of 

himself. 

J 

District  of  ,  ss : 

Whereas  ,  of  the   County  of  ,  State  of  , 

and  District  aforesaid,  has,  on  this  day  of  ,  A.  D.  18      ,  at 

o'clock  m.,  filed  in  the  office  of  the  Clerk  of  said  Court  a  Petition  for  Adjudication  in 
Bankruptcy  against  himself,  according  to  the  provisions  of  the  Act  of  Congress  entitled 
"  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
approved  March  2,  1867, 

It  is  thereupon  Ordered,  That  said  Petition  be  referred  to  ,  one  of 

the  Registers  in  Bankruptcy  of  this  Court,  to  make  Adjudication  thereon,  and  take  such 
other  proceedings  therein  as   are  required  by  said  Act;  and  further.   That  the  said 
shall,  on  or  before  the  day  of  ,  at        o'clock      m.,  file 

with  said  Register  a  duplicate  copy  of  said  Petition  and  the  Schedules  thereto  annexed, 
and  that  he  attend  before  said  Register  on  said  day,  and  thenceforth  as  said  Register 
may  direct,  to  submit  to  such  orders  as  may  be  made  by  said  Register,  or  by  this  Court 
relating  to  his  said  Bankruptcy. 

And  further,  that  until  otherwise  ordered  by  the  Court,  the  said  Register  shall  act 
upon  the  matters  arising  in  this  case  at  his  office,  at  ,  at  such  times 

as  he  shall  fix  for  that  purpose. 

Witness  the  Honorable  ,   Judge  of  the  said   Court,  and 
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seal  thereof,  at 
A.  D. 18      . 

(     Seal  of    I 
I  the  Court,  f 


,  in  said  District,  on 


the 


day  of 


Clerk  of  District  Court,  for  said  District. 


Form  No.  5. 

ADJUDICATION  OF  BANKRUPTCY  UPON  DEBTOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


By  whom  a  Petition  for  Adjudication  of  Bank- 
ruptcy was  filed  on  the  day  of 
,  A.  D.  18      ,  in  said  Court. 


■In  Bankruptct. 


At  ,   in  said   District, 

on  the        day  of  ,  A.  D.  18     . 

Before  ,  one  of  the  Registers,  of 

said  Court  in  Bankruptcy. 

I,  THE  Undbrstsned,  a  Register  of  said  Court  in  Bankruptcy,  upon  good  proof  hefore 

me  ,  taken,  do  find,   that  the   said  has  become  a 

bankrupt  within  the  true  intent  and  meaning  of  the  Act  of  Congress  entitled  "  An  act  to 

Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  approved 

March  2,  1867  ;  and  I  do  hereby  declare  and  adjudge  him  a  Bankrupt  accordingly. 


Segister  in  Bankruptcy. 

[N.  B. — When  a  Debtor  is  declared  a  Bankrupt  upon  a  Creditor's  Petition,  the  Order 
should  be  made  by  the  Court  and  entered  as  an  Order  of  the  Court  in  substantial!/  the 
form  above  prescribed.] 


Form  JVo.  6. 
WARRANT  TO  MESSENGER. 
(^Voluntary  Bankruptcy.') 


In  the  District  Court  of  the  United  States, 
For  the  Dristrict  of 

In  the  Matter  of 

By  whom  a  Petition  for  Adjudication  of  Bank- 
ruptcy was  filed  on  the  day  of 
,  A.D.  18     ,  in  said  Court. 

District  of  >  ■ 

To  the  Marshal  of  the  District  of 


In  Bankruptcy. 
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GRBETiir& :— Whereas,  a  Petition  for  Acyudication  of  Bankruptcy  and  for  Relief, 
under  the  Act  of  Congress  entitled  "An  act  to  Establish  a  Uniform  System  of  Banl£- 
ruptcy  throughout  the  United  States,"  approved  March  2,  1867,  was,  on  the 
day  of  ,  18     ,  filed  by  ,  of  ,  in  said 

District,  upon  which  he  hath  been  found  and  adjudged  a  Bankrupt,  there  being  no  op- 
posing party  thereto : — You  are,  thekepobb,  hereby  directed,  as  Mbssenser,  to 
publish  times  in  the — [Here  name  the  newspapers  in  which  the  notice  is  to  be 

published  J  (the  first  publication  to  be  made  forthwith,)  the-  following  notice,  to  wit : — 

This  is  to  give  Notice  :    That  on  the  day  of  ,  A.  D. 

18    ,  a  Warrant  in  Bankruptcy  was  issued  against  the  Estate  of  ,  of 

,  in  the  county  of  ,  and  State  of  ,  who  has  been 

adjudged  a  Bankrupt,  on  his  own  Petition ;  that  the  Payment  of  any  Debts  and  De- 
livery of  any  Property  belonging  to  such  Bankrupt,  to  him,  or  for  his  use,  and  the  Trans- 
fer of  any  Property  by  him  are  forbidden  by  Law;  that  a  Meeting  of  the  Creditors  of 
the  said  Bankrupt,  to  Prove  their  Debts,  and  to  Choose  one  or  more  assignees  of  his  Es- 
tate, will  be  held  at  a  Court  of  Bankruptcy,  to  be  holden  [Here  designate  the  Place,  and 
Bmldmg,  Boom,  or  Office  where  the  Court  is  to  be  held,']  before  ,  Register,  on 

the  day  of  ,  A.D.  18     ,  at        o'clock        M. 

And  tou  are  further  directed  to  Serve  Written  or  Printed  Notice,  forthwith, 
either  by  Mail  or  Personally,  [Those  upon  whom  personal  Service  is  to  be  made  should  be 
designated  by  the  Cou/rt,  or  Register,]  on  all  Creditors  upon  the  Schedule  filed  with  said 
Bankrupt's  Petition,  [or,  where  names  may  be  given  you  in  addition  thereto  by  the 
Debtor,]  at  least  ten  days  before  the  appointed  meeting  of  said  Court,  in  the  following 
form,  to  wit : — 

To  Mr.  ,  of  ,  County  of  ,  and  State  of  ,  Creditor- 

of 

Bankrupt. 

You  are  hergby  notified  that  a  Warrant  in  Bankruptcy  has  been  issued  out  of  the  Dis 
trict  Court  of  the  United  States,  for  the  District  of  ,  against  the  estate 

of  ,  adjudged  a  Bankrupt,  upon  his  own  Petition : — That  the  Payment  of  any 

Debts,  and  the  Delivery  of  any  Property  belonging  to  said  Bankrupt,  to  him,  or  for  his 
use,  and  the  transfer  of  any  Property  by  him  are  Forbidden  by  Law : — That  a  Meeting 
of  the  Creditors  of  said  Bankrupt,  to  wit :  [Here  insert  names  of  the  Several  Creditors 
of  Bankrupt,  with  their  places  of  residence  and  amount  of  their  debts,  respectively,  in 
the  following  form,  e.  g. ; — 

A.  B.  ,   I  Boston,  Mass |  #500 

to  Prove  their  Debts  and  Choose  one  or  more  Assignees  of  his  Estate,  will  be  held  at  a 
Court  of  Bankruptcy,  to  be  holden  on  the  day  of  ,  A.D.  18     ,  at 

o'clock,  M.,  at  [Here  insert  the  Place,  Building,  &)om,  or  Office  where  the  Court  witt 
be  held,]  before  ,  Register. 

And  have  you  then  there  this  Warrant,  with  your  doings  thereon. 
Witness  the  Honorable  ,  Judge  of  the  ssfid  Court,  and  the 

J   Seal  of    )     seal  thereof,  at  ,  in  said  District,  on  the  day  of  , 

\  the  Court.  >       AD     18 


Ghrlc  of  JDistriet  Court,  for  said  District. 


Form  JSTo.  7. 
RETURN  OF  MESSENGER  TO  ACCOMPANY  WARRANT. 

[N.  B.— This  Return  may  be  Endorsed  on  the  Warrant,  or  follow  the  signature  of  the  ClerkT] 

District  of  ,  ss : 

At  ,  on  the  day  of  ,  A.  D.  18    .^By  virtue  of  the  within 

Warrant,  I  have  caused  the  notice  therein  ordered  to  be  published,  by  advertisement, 

times,  in  the  Newspapers  within  mentioned ;  the  first  publication  of  which 

was  on  the  day  of  ,  A.D.  18      ,  in  [Here  mention  Newspaper  in  which 
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first  publication  was  had"]  : — And  I  also,  on  the         day  of  ,  A.D.  18     ,  sent  by 

mail  or  served  personally  upon  the  creditors  and  others  named  in  said  Warrant  a  copy 
of  the  notice  required  thereby  to  be  sent  to,  or  served  on  them : — And  all  of  the  said 
notices  were  according  to  the  directions  set  out  in  said  Warrant. 


Fees. 


1.  For  service  of  warrant 

2.  For  necessary  travel  miles,  at  5  cents  per  mile,  each  way. . . 

3.  For  each  written  note  to  Creditor  named  in  the  Schedule,  10  cents. 

4.  For  actual  and  necessary  expenses  in  publication  of  notices 

[N.B. — If  there  are  any  other  necessary  expenses,  the  same  may  he  in- 
serted in  specific  terms,  numbering  the  same  consecutively  .1 


U.  S.  Marshal,  as  Messenger, 
District  of 


District  of  ,  ss : 

,  A.  D.  18     .     Then  personally  appeared  the  , 

and  made  oath  that  the  above  Expenses  returned  by  him,  in  addition  to  his  fees,  were 
actually  and  necessarily  incurred  and  paid  by  him,  and  that  the  same  are  just  and  reason- 
able. 

Before  me, j 

District  Judge, 

[or,  Register  in  Bankruptcy. "l 


Form  No.  8. 


REGISTER'S  OATH  OF  OFFICE. 


United  States  of  Ambbica, 

District  of  ,  ss: 

I,  ,  having  been  duly  nominated  and  recommended  by  the  Chief  Justice  of  the 

Supreme  Court  of  the  United  States,  and  appointed  by  the  District  Judge  of  the  United 
States  for  the  district  of  ,  as  a  Register  in  Bankruptcy  under  the  act 

entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867,  do  solemnly  swear  that  I  have  never  voluntarily 
borne  arms  against  the  United  States  since  I  have  been  a  citizen  thereof;  that  I  have 
voluntarily  given  no  aid,  countenance,  counsel,  or  encouragement  to  persons  en- 
gaged in  armed  hostility  thereto ;  that  I  have  neither  sought  nor  accepted,  nor  at- 
tempted to  exercise  the  functions  of  any  office  whatever  under  any  authority  or  pre- 
tended authority  in  hostility  to  the  United  States;  that  I  have  not  yielded  a  volun- 
tary support  to  any  pretended  government,  authority,  power,  or  constitution  within 
the  United  States  hostile  or  inimical  thereto.  And  I  do  further  swear,  that  to  the  best 
of  my  knowledge  and  ability,  I  will  support  and  defend  the  Constitution  of  the  United 
States  against  all  enemies,  foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegi- 
ance to  the  same ;  that  I  take  this  obligation  freely,  without  any  mental  reservation 
or  purpose  of  evasion ;  and  that  I  will  well  and  faithfully  discharge  the  duties  of  the 
office  on  which  I  am  about  to  enter ;  and  also,  that  I  will  not,  during  my  continuance  in 
office,  be  directly  or  indirectly  interested  in,  or  benefited  by  the  fees  or  emoluments 
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arising  from  any  suit  or  matter  pending  in  bankruptcy  in  either  the  District  or  Circuit 
Court  in  this  District.     So  help  me  God. 

Subscribed  and  to,  before  me  this  day  of  ,  A.  D.  18     . 


District  Judge. 


Form  No.  9. 
OFFICIAL  BOND  OF  REGISTER. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 

Its  Bankbuptot. 

Know  all  men  bt  these  Presents:  That  we  [Insert  names  and  residences  in  full 
of  Bondsmen']  are  held  and  firmly  bound  to  the  United  States  of  America  in  the  sum  of 
dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  said  United 
States,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  ,  Anno  Domini 

one  thousand  eight  hundred  and 

Whereas  the  said  ,  having  been  on  the  day  of 

A.D.  18    ,  appointed  by  the  Honorable  ,  Judge  of  the  District 

Court  of  the  United  States  for  the  District  of  , 

a  Register  in  Bankruptcy,  in  and  for  said  District,  this  Bond  is  executed  pursuant  to  the 
Third  Section  of  the  Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System 
of  Bankruptcy  throughout  the  United  States,"  approved  March  2,  1867,  and  is  condi- 
tioned for  the  faithful  discharge  of  the  duties  pertaining  to  said  oflSce  of  Register  in 
Bankruptcy. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this         day  of  , 

A.D.  one  thousand  eight  hundred  and 


-,  [l.  s.] 
-,  [L.  s.] 


Signed,  sealed,  and  filed  in  office  of  the  Clerk  of  said  District  Court. 
Attest :  , 

Clerk  District  of 

[N.  B. — The  above  bond  to  be  endorsed  with  the  approval  of  the  Judge  of  the  District 
Court  thus :  "  I  hereby  approve  the  within  Bond,  and  declare  the  sureties 
THEREON  TO  BE  SATISFACTORY ;"  and  the  usual  Certificate  of  the  Clerk  of  the  District, 
as  to  the  exact  time  and  date  of  filing.] 
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Form  No.  10. 
COMMON  ORDER. 


fn  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


^t  J  Jn  said  district, 

on  the  day  of                ,  A.  D.  18     . 

Before  Mr.  >  one  of  the  Registers 

of  said  District   Court,  in    Bankruptcy. 

District  of  ,sb: 

Upon  the  application  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  there  heing  no  opposing  interest,  \or,  the  party,  or  parties,  appearing 

assenting  thereto.]  It  is  Okdbred  :  [flere  insert  the  order.'] 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  District,  on  the 

{tCcoS^t.}         day  of  ,A.D.18     . 


Clerk  of  District  Court,  for  said  District. 


Form  JVb.  11. 
CERTIFIED  MEMORANDUM  OF  FIRST  MEETING  OF  CREDITORS. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


At 

on  the 
Before  Mr. 


,  in  said  District, 
day  of  ,  A.  D.  18      . 

Register  in  Bankruptcy. 
District  of  ,  ss : 

Memorandum. — This  being  the  day  appointed  by  the  Court  for  the  First  Meeting  of 
Creditors  under  the  said  Bankruptcy,  whereof  the  notice  required  in  that  behalf  has 
been  duly  given,  I,  the  undersigned.  Register  of  the  said  Court  in  Bankruptcy,  set  at  the 
time  and  place  above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of  debts  and 
for  the  choice  of  assignee  under  the  said  Bankruptcy ;  and  I  do  hereby  certify  that  the 
greater  part  in  number  and  in  value  of  the  creditors  vho  have  proved  their  debts  were 
present,  or  duly  represented,  and  made  choice  of  ,  of  ,  in  the 

County  of  ,  and  State  of  ,  as  the  Assignee  of  the  said  Bank- 

rupt's estate. 
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[.Or, 

Failed  to  make  choice  of  an  Assignee  of  said  Bankrupt's  estate,  and  tliere  being  no  op 
posing  interest,  I  appointed  ,  of  ,  in  the  County  of  , 

and  State  of  ,  as  Assignee  of  the  same. 

[Or, 

Failed  to  make  choice  of  an  Assignee  of  said  Bankrupt's  estate,  and  there  being  no 
opposing  interest,  I  further  certify  to  the  Court  the  failure  to  make  such  choice  of  As- 
signee, in  order  that  the  Court  may  take  action  in  the  premises. 


Register  in  Bankruptcy. 
[N.B. — When  the  matter  of  appointment  is  referred  to  the  Court,  the  Register  may, 
if  requested,  certify  the  names  of  the  persons  proposed  at  the  Creditor's  meeting  and 
the  voice  given  for  each.] 


Form  No.  12. 


ABSTRACTS  OF  PROCEEDINGS  UNDER  SECTION  FOUR— FORM  OP  MEMO 
RANDUM  TO  BE  RETURNED  TO  CLERK  BY  REGISTER,  OR  HIS  ACTION  IN 
EACH  CASE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


•  In  Bankruptcy. 


,  in  said  District, 
day  of  ,  A.  D.  18    . 


At 

on  the 
Before  Mr. 

Register  in  Banlcruptcy. 
District  of  ss  : 

MBMOEANDnM.— This  day  attended  the  first  meeting  of  Creditors  of 
the  Bankrupt  aforesaid,  at  said  ,  where  choice  was  made  of  assignee  as 

appears  by  the  papers  herewith  returned.     IHere  insert  particular  statement  of  all  that 
was  done  before  the  Register.'] 


Register  in  Bankruptcy. 
N.  B. — A  memorandum  of  what  is  done  in  each  case  respectively  must  be  returned 
on  separate  sheets  of  paper.] 
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Form  No.  13. 

CREDITORS  WHO  HAVE  PROVED  THEIR  DEBTS  AT  FIRST  MEETING. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


In  Bankbuptct. 


At 


,  in  said  District,  on 
the  day  of  ,  A.  D.  18    , 

Before  Mr.  , 

Begister  in  Bamkruptey. 
District  of  ,  ss : 

The  following  is  a  list  of  Creditors  who  have  this  day  proved  their  debts : 


Names  of  Creditors. 

Residence. 

Debts  Proved. 

Dolls. 

Cts. 

Begister  of  Bankruptcy. 


Form  No.  14. 
FORM  OP  SPECIAL  LETTER  OP  ATTORNEY. 


In  the  Matter  of 


■   In  Bankbuptct. 


Bankrupt. 


To 


Sib:  {or,  Messrs.,  or.  Gentlemen,]  I,  [or,  we,] 
hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  Creditors  in  this  mat- 
ter, advertised  or  directed  to  be  holden  at  ,  on  the  day  of 

,  before  ,  or  on  the  day  advertised  in  the  [Name  the  Newspa- 

pers,'] or  any  adjournment  thereof,  and  then  and  there  for  ,  and  in 

name  to  vote  for  or  against  any  proposal  or  resolution  that  may  be  lawfully 
made  or  passed  at  such  meeting  or  adjourned  meeting ;  and  in  the  choice  of  an  Assignee, 
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or  Assignees  of  the  Estate  of  the  said  Bankrupt,  and  for 
to  accept  such  appointment  of  Assignee. 

Dated  this  day  of  ,  A.  D.  18     . 

Witness  to  the  signature  of  , 


Exhibited  to  me  this 


day  of 


,  A.  D.  18 


J  or 


Register  in  Bankrupicy. 


Form  Wo.  15. 

CHOICE  OF  ASSIGNEES. 

(Finst  Meeting  of  Creditors.) 
In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


■   In  Bankkoptct. 


,  in  said  District, 
day  of  A.  D.  18    , 


At 

on  the 
Before  Mr. 

Register  in  Bankruptcy. 
District  of  ,  ss  : 

Memorandum. — This  being  the  day  appointed  by  the  Court  for  the  First  Meeting  of 
Creditors  in  the  above  Bankruptcy,  and  of  which  due  notice  has  been  given  in  the  [Here 
insert  tlie  name  of  the  Newspapers  in  which  notice  was  published,^  and  by  special  notice 
served  personally,  or  through  the  mail.  We,  whose  names  are  hereunder  written,  being 
the  greater  part  in  number  and  in  value,  of  the  Creditors  of  the  said  , 

Bankrupt  aforesaid,  present  at  this  Meeting,  and  who  have  proved  our  Debts,  have 
chosen,  and  do  hereby  nominate  and  choose  [Here  insert  the  name  or  names  of  Assignees, 
with  their  places  of  residence,  respectively']  to  be  the  assignee  of  the  said  Bankrupt's  Es- 
tate and  Effects,  and  we  do  desire  that  he  [or,  they]  may  be  appointed  such  assignee, 
accordingly : 


Names  of  Creditors  above 
mentioned. 

Residences  of  the  same. 

Am't  of  Debt. 

• 

Dolls. 

Cts. 

I  [or,  we]  do  hereby  accept  the  said  Trust,  [or,  Appointment.] 
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Ij  ,  a  Register  of  the  said  Court  in  Bankruptcy,  do  hereby  approve 

of,  and  confirm  the  said  choice  of  Assignee  . 


Register  m  Bankruptcy. 
hereby  appoint  Mr.  ,  of  ,  to  act  as 

Solicitor,  and  Attorney  in  the  above  Bankruptcy. 

Begister  [or.  Assignee.] 


District  Judge. 

*N.  B. — If  no  attorney  be  appointed,  strike  the  latter  fonn  out,  and  when  the  appoint- 
ment is  made  file  an  appointment  as  above,  signed  by  the  Assignee. 

The  District  Judge  will  endorse  hereon,  in  case  of  approval  of  the  above,  thus : — 
"  Approved." 


Form  No.  16 . 
NOTIFICATION  OF  APPOINTMENT  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


■  In  Bankkuptct. 


District  of  ,  ss: 

To  ,  of  ,  in  the  County  of  i 

and  State  of  : — 

I  DO  HEREBY  CBETiFT  to  you,  that  you  were  duly  chosen  \or,  appointed]  assignee  [or 
one  of  the  assignees]  of  the  Estate  and  effects  of  the  above  named  Bankrupt,  at  the  First 
Meeting  of  the  Creditors,  on  the  day  of  ,  A.  D.  18    ,  and  I  do  hereby 

approve  and  confirm  said  election  [or,  appointment ;]  and  I  do  further  certify,  that  the 
greater  part  in  value  and  in  number  of  the  Creditors  of  said  Bankrupt  who  had  proved 
their  claims  were  present,  or  were  duly  represented  at  said  meeting. 
Dated  at  ,  the  day  of  ,  A.  D.  18    . 


Judge  of  said  District,  [or,  Begister  in  Bankruptcy. ] 

[N.  B. — If  the  appointment  is  made  by  the  Judge,  the  last  clause  should  be  omitted.] 

Acceptance  of  Assignee. 
[N.  B. — ^To  be  endorsed  on  notification,  or  to  follow  it.] 
To  WHOM  IT  MAT  CONCBRN :  Be  it  known,  that  I  hereby  signify  my  acceptance  of  the 
Trust  of  Assignee  of  the  Estate  of  the  above  [or,  within]  named  Bankrupt  this 
day  of  .  A.  D.  18    . 
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Form  No.  17. 
BOND  OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
Tor  the  District  of 


In  the  Matter  of 


Bankrupt. 


>  In  Bankruptcy. 


District  of  ,  ss : 

Know  all  men  bt  these  pbesbnts  :  That  we,  ,  of  ;  of 

;  and  of  ,  are  held  and 

firmly  bound  unto  the  United  States  of  America  in  the  just  and  full  sum  of  dollars, 

to  the  payment  whereof,  well  and  truly  to  be  made,  we  do  bind  ourselves,  our  and  each 
of  our  heirs,  executors,  and  admmistrators . 
Signed,  Sealed  and  Delivered  at  ,  this  day  of  ,  A.  D.  18     . 

The  said  ,  having  been  on  the  day  of  ,  A.  D.  18     ,  by 

order  of  the  District  Court  of  the  United  States  for  the  District  of  ; 

In  Bankruptcy,  appointed  assignee  of  the  estate  of  a  Bankrupt,  this 

Bond  is  executed  pursuant  to  the  thirteenth  Section  of  the  Act  of  Congress  entitled  "An 
Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  ap- 
proved March  2,  1867 ;  and  is  conditioned  for  the  due  and  faithful  discharge  of  all 
duties  by  the  said  as  such  assignee,  and  in  compliance  with  the  Orders  and 

Directions  of  the  Court  in  the  matter  of  Bankruptcy  of  the  said 
Signed,  Sealed  and  Delivered, 
in  the  presence  of 

,  [L.  s.] 

,  [L.  s  ] 

[L.  s.] 


[To  be  endorsed  on  the  above,  "  On  the  dayof  ,  A.  D.  18 

Approved, 


District  Judge,  [or.  Register  in  Bankruptcy  .1 


Form2To.  18. 
ASSIGNMENT  OF  BANKRUPT'S  EFFECTS. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


District  of  ,  ss : 

Know  all  men  by  these  presents,  that  ,  of  the  of  ,  in 

149 
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the  County  of  ,  and  State  of  ,  in  said  District  have  been  duly  appointed 

assignee  [If  more  than  one  assignee  is  appointed,  insert  accordmgly']  in  said  matter. 
Now,  THEEEFORB,  I,  ,  Judge  of  said  District  Court,  \or.  Register  in  Bankruptcy 

of  said  District,]  by  virtue  of  the  authority  vested  in  me  by  the  14th  Section  of  an  Act 
of  Congress  entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  through- 
out the  United  States,"  approved  March  2,  1867,  do  hereby  convey  and  assign  to  the 
said  ,  assignee,  as  aforesaid,  all  the  Estate,  Eeal  and  Personal,  of  the- said 

,  Bankrupt,  aforesaid,  including  all  the  property,  of  whatever  kind,  of 
which  he  is  possessed,  or  in  which  he  was  interested,  or  entitled  to  have  on  the 
day  of  ,  A.  D.  18     ,  with  all  his  Deeds,  Books,  and  Papers  relating  thereto, 

excepting  such  property  as  is  Exempted  from  the  operation  of  this  Assignment  by  the 
provisions  of  said  Fourteenth  Section  of  said  Act. 

To  HAVE  AND  TO  HOLD  all  the  forgoing  premises  to  the  said  ,  and 

his  heirs  forever,  \s  tkust,  nevertheless,  for  the  use  and  purposes,  with  the  powers, 
and  subject  to  the  conditions  and  limitations  set  forth  in  said  Act. 

In  witness  whereof,  I,  the  said  Judge  [or,  the  said  Register]  have  hereunto  set 
<       1.  s.       1     ™y  hand,  and  caused  the  seal  of  said  Court  to  be  afSxed,  this 
\  of  thociurt.  J     ^ay  of  ,  A.  D.  18     . 


District  Judge,  [or,  Register  in  Bankruptcy.'] 


Form  JSfo.  19. 

NOTICE  OF  ASSIGNEE  OF  HIS  APPOINTMENT. 

(In  Bankruptcy.) 

District  of  ,  ss  ; 

At  ,  the  day  of  ,  A.  D.  18     . 

The  undersigned  hereby  gives  notice  of  his  appointment  as  assignee  of  ,  of 

,  in  the  County  of  ,  and  State  of  ,  within  said  District, 

who  has  been  adjudged  a  Bankrupt  upon  his  own  Petition,  or  on  creditor's  petition, 
\or,  as  the  case  may  be]  by  the  District  Court  of  said  District.  •«, 

,  Assignee,  d:c. 

To , 


Form  IsTo.  20. 
EXEMPTED  PROPERTY. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  the  Matter  of 


Bankrupt 


■  In  Bankeuptct. 


At'         ,  oa  the  day  of  ,  18      . 


District  of  ss : 

The  following  is  a  Schedule  of  property  designated  and  set  apart  to  be  retained  bv  the 
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Bankrupt  aforesaid,  as  his  own  property,  under  the  provisions  of  the  14th  Section  of  the 
Act  of  Congress  entitled  "An  Act  to  establish  a  Uniform  System  of  Bankruptcy  through- 
out the  United  States,"  approved  March  2,  1867  : 


General  Head. 

Particular  Description. 

Value. 

Necessary  household  and  kitchen 
furniture 

« 

Do  11. 

Cts. 

Other  articles  and  necessaries. . . 

Wearing  apparel  of  Bankrupt  and 
his  familv 

Equipments,  if  any,  as  a  Soldier. 

Other  Property  Exempted  by  the 
laws  of  the  United  States 

Property    Exempted     by    State 
Laws. 

District  JuAge  [or,  Megister^ 


Form  No.  2 1. 
PROOF  OF  DEBT,  WITH  SECURITY. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


-In   BANKRnPTCY. 


Bankrupt 


District  of  ,  ss  : 

On  this  day  of  ,  A.  D  18      ,  before  me  ,  a  Register 

in  Bankruptcy  [or,  United  States  Commissioner,  or  other  proper  officer]  of  said  District, 
personally  appeared  ,  of  ,  in  the  County  of  , 

and  State  of  ,  and  who,  after  being  duly  sworn  [or,  affirmed]  and  exam- 

ined, at  the  time  and  place  aforesaid,  upon  h      oath,  says  that  ,  the  person 

by  [or,  against]  whom  a  Petition  for  Adjudication  of  Bankruptcy  is  filed,  w  at 

and  before  the  filing  of  the  said  Petition  and  still  ,  justly  and  truly  indebted 

to  this  Deponent,  [pr,  the  firm  of  ,  composed  of  this  deponent  and  , 

transacting  business  at  ,]  in  the  sum  of  dollars  and  cents,  for 

which  said  sum  of  dollars  and  cents,  or  any  part  thereof,  this  Deponent 

has  not  nor  any  person  by  order,  or  to  this  Deponent's  knowledge  or  be- 

lief, for  use,  received  any  security  or  satisfaction  whatsoever,  save  and  ex- 

cept the  ,  hereinafter  mentioned;  that  the  claim  was  not  procured  for  the 

purpose  of  influencing  the  proceedings  under  the  Act  of  Congress  entitled  "  An  Act  to 
Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867  ;  that  no  bargain  or  agreement,  expressed  or  implied,  has  been  made  or 
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entered  into  by  or  on  behalf  of  this  Deponent  to  sell,  transfer,  or  dispose  of  said  claim, 
or  any  part  thereof,  against  said  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly, 
any  money,  property,  or  consideration  whatever,  whereby  the  vote  of  this  Deponent  [or, 
the  firm  of  which  this  Deponent  is  a  member]  for  Assignee,  or  any  action  on  the  part  of 
this  Deponent,  or  any  other  person,  in  the  proceedings  under  said  act,  has  been,  is,  or 
shall  be  in  any  way  affected,  influenced,  or  controlled ;  [Here  insert  a  particular  descrip- 
tion of  the  debt,  and  also  of  the  proper^  held  as  security,  and  the  estimated  value  of  siich 
property.'] 


Deponent 

Subscribed  and  sworn  {or,  affirmed]  to,  at  ,  on  the  day  of 

A.  D.  18      . 

Before  me  '■ , 

District  Judge,  [or.  Register  in  Banhruptey. 

Or,  U.  S.  Commissioner.] 
Received  by  me,  at  this  day  of  ,  A.  D.  18 


F&rm  JVb.  22. 
DEPOSITION  FOR  PROOF  OF  DEBT  WITHOUT  SECURITY. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


•In  Bankeuptot. 


District  of  ,  ss  : 

At  ,  in  the  County  of  ,  and  State  of  ,  on  the 

day  of  ,  A.  D.  18      ,  before  me  came  ,  of  , 

in  the  County  of  ,  and  State  of  ,  and  made  oath,  [or,  affir- 

mation,] and  says,  that  the  said  ,  the  person  whom  a  Peti- 

tion for  adjudication  of  Bankruptcy  has  been  filed,  at  and  before  the  filing  of  the  said 
Petition,  and  still  justly  and  truly  indebted  to  this  Depc 

nent  in  the  sum  of,  [Sere  state  the  amxmnt,  and  describe  the  consideration  of  the  Debt, 
and  whether  any,  and  what,  payments  have  been  made  thereon,]  for  which  said  sum 
of  dollars  and  cents,  or  any  part  thereof,  this  Deponent  says 

that    he    has  not,  nor  has  any  person  by  h  order,  or  to.  this  Depo- 

nent's knowledge  or  belief,  for  use,  had,  or  received  any  manner  of 

satisfaction  or  security  whatsoever. 

And  this  Deponent  further  says  that  the  said  claim  was  not  procured  for  the  purpose 
of  influencing  the  proceedings  under  the  Act  of  Congress  entitled  "  An  act  to  Establish  a 
Uniform  System  of  Bankruptcy  throughput  the  United  States,"  approved  March  2, 1867 ; 
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that  no  bargain  or  agreement,  express  or  implied,  has  been  made  or  entered  into  by  or  on 
behalf  of  this  Deponent,  to  sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof, 
against  said  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any  money,  property, 
or  consideration  whatever,  whereby  the  vote  of  this  Deponent  for  Assignee,  or  any  ac- 
tion on  the  part  of  this  Deponent,  or  any  other  person  in  the  proceedings  under  said  Act, 
has  been,  is,  or  shall  be  in  any  way  aflfected,  influenced,  or  controlled. 


Deposing  Creditor. 


Subscribed  and  sworn,  [or,  aflSrmed]  to,  before  me. 


Begister  in  Bankruptcy. 


Fm-rn  No.  23. 
DECLARATION  FOR  PROOF  OF  DEBT  BY  OFFICER  OF  CORPORATION. 

In  the  District  Court  of  the  United  States. 
For  the  District  of 


In  the  Matter.of 


Bankrupt 


In  Bankruptcy. 


District  of  ,  ss  ; 

I)  ,  of  ,  in  the  County  of  ,  and  State 

of  ,  President  [oTy  Cashier,  or,  Tre.asurer,  or,  as  the  case  may  be]  of  , 

being  a  Corporation  incorporated  by  and  under  the  laws  of  the  State  of 
and  carrying  on  business  at  ,  in  the  State  of  ,  being  duly  sworn, 

do  solemnly  declare  that  I  am  such  ofBcer,  and  duly  authorized  to  make  this  proof,  and 
tliat  the  statement  of  the  ,  between  ths  said  Corporation  and  the  said  Bank- 

rupt, hereunto  annexed,  is  a  full,  true,  and  complete  statement  of  account  between  the 
said  Corporation  and  the  said  Bankrupt;  and  that  it  is  within  my  own  knowledge  that 
the  debt  thereby  appearing  to  be  due  from  the  estate  of  said  Bankrupt  to  the  said  Cor 
poration  was  incurred   on,  or  before   the  day  of  ,  and  for  the 

consideration  therein  stated;  and  that  to  the  best  of  my  knowledge  and  belief  the  said 
debt  still  remains  unpaid  and  unsatisfied.  And  I  do  further  declare  that  said  claim  was 
not  procured  for  the  purpose  of  influencing  the  proceedings  under  said  Act,  and  that  no 
bargain  or  agreement,  express  or  implied,  has  been  made  or  entered  into  by  or  on  behalf 
of  said  Corporation  to  sell,  transfer,  or  dispose  of  the  said  claim  or  any  part  thereof, 
against  such  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any  money,  property, 
or  consideration  whatever,  whereby  the  vote  of  such  Corporation,  or  of  any  person  in 
the  proceedings  under  said  Act,  was,  is,  or  shall  be,  in  any  way,  affected,  influenced,  or 
controlled. 


President  [or,  as  the  ease  may  6e] 
of  the  Compa/ny,  [or  Association. "] 
Declared  under  oath  at  ,  this  day  of  ,  A.  D.  18 

Before  me. 


Begister  in  Bankruptcy. 
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Farm  JVb.  24. 
AFFIDAVIT  FOR  PROOF  OF  DEBT  BY  AGENT  OR  ATTORNEY. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  matter  of 


Bankrupt  . 


-  Is  Bankkuptct. 


District  of  ,  ss  .• 

On  this  day  of  ,  A.  D.  18     .before  me,  ,  Re^ster  m 

Banlsruptcy,  lor,  17.  S.  Commissioner,  or  other  proper  officer,]  of  said  District,  person- 
ally appeared  ,  of  ,  in  the  County  of  and  State 
of                         ,  Attorney,  [or,  Authorized  Agent,]  of                        ,  in  the  County  of 
,  and  State  of                         ,  and  after  being   by  me   duly  sirorn,   [or, 
affirmed,]  says  that  the  said                       ,  the  person  bv  [or,  against]  whom  a  Petition 
for  Adjudication  of  Bankruptcy  has  been                       filed,                       ,  at  and  before 
the  filing  of  the  said  Petition,  and  still                   justly  and  truly  indebted  to  the  said 
,  in  the  sum  of                      dollars  and                       cents,  [Hereparticur 
larly  describe  the  consideration  of  the  debt,  and  whether  any,  &c.,]  for  which  said  sum  of 
dollars  and                 cents                 ,  or  any  part  thereof,  this  Deponent  says 
that  he  has  not,  nor  has                         any  person  by  h        Order,  or  to  this  Deponent's 
knowledge  or  belief,  for                        use  had  or  received  any  manner  of  satisfaction  or 
security  whatsoever.     And  this  Deponent  further  says,  that  the  claim  was  not  procured 
for  the  purpose  of  influencing  the  proceedings  under  the  Act  of  Congress  entitled  "  An 
Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  ap- 
proved March  2,  1867 ;  that  no  bargain  or  agreement,  express  or  implied,  has  been  made, 
or  entered  into,  by,  or  on  behalf  of  such  creditor  to  sell,  transfer,  or  dispose  of  said 
claim,  or  any  part  thereof,  against  said  Bankrupt,  or  to  take  or  receive,  directly  or  indi- 
rectly, any  money,  property,  or  consideration  whatever,  whereby  the  vote  of  such  Credi- 
tor for  assignee,  or   any  action  on  the  part  of  such  Creditor,  or  any  other  person  in  the 
proceedings  under  said  Act,  has  been,  is,  or  shall  be,  in  any  way  affected,  influenced,  or 
controlled.     And  this  Deponent  further  says,  that  he  is  fluly  authorized  by  his  princi- 
pal to  make  this  Affidavit,  and  that  it  is  within  his  knowledge  that  the   aforesaid  debt 
was  incurred,  as  and  for  the  consideration  above  stated,  and  that  such  debt,  to  the  best 
of  his  knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 

Subscribed  and  sworn  [or,  affirmed]  to,  this  day  of  ,  A.  D.  18    . 

before  me — 


District  Judge,  [or.  Register  in  Banlcruptcy : 

Or,  U.  S.  Commissioner. '\ 
Received  by  me,  this  day  of  ,A.D.  18     . 

Assignee. 
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Fomi  No.  25. 

PROOF  OF  DEBT  WITH  SECURITY  BY  AGENT. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


■  In  Bankbuptct. 


At  ,  in  said  District,  on 

the  day  of  ,  A.  D.  18    , 

Before  Mr.  , 

Register  in  Banhrii/ptcy. 
District  of  ss : 

On  the  day  above  mentioned,  personally  came  ,  attorney  [(yr,  authorized  agent] 

of  J  who  being  duly  and  examined  at  the  time  and  place  aforesaid,  upon 

h        oath,  says  that  ,  the  person  -whom  a  Petition  for  Adjudication  of  Bank- 

ruptcy is  filed,  w  at  and  before  the  filing  of  the  said  Petition,  and  still  justly 

and  truly  indebted  to  the  said  ,  in  the  sum  of  dollars  and  cents,  for 

which  said  sum  of  dollars  and  cents,  or  any  part  thereof,  this  Deponent  has 

not  nor  any  person  by  order,  to  this  Deponent's  knowledge  or  belief  for 

the  use  of  said  ,  received  any  security  or  satisfaction  whatsoever,  save  and  except 

the  hereinafter  mentioned.     And  this  Deponent  further  says  that  he  is  duly  autho- 

rized by  his  principal  to  make  this  deposition,  and  that  it  is  within  his  knowledge  that  the 
aforesaid  debt  was  incurred  as  and  for  the  consideration  above  stated ;  and  that  such  debt, 
to  the  best  of  his  knowledge  and  belief,  still  remains  unpaid  and  unsatisfied ;  that  the  claim 
was  not  procured  for  the  purpose  of  influencing  the  proceedings  under  the  Act  of  Congress 
entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United 
States,"  approved  March  2, 1867 ;  that  no  bargain  or  agreement,  expressed  or  implied,  has 
been  made,  or  entered  into,  by  or  on  behalf  of  such  Creditor  to  sell,  transfer  or  dispose  of 
said  claim,  or  any  part  thereof,  against  said  Bankrupt,  or  to  take  or  receive,  directly  or 
indirectly,  any  money,  property,  or  consideration  whatever,  whereby  the  vote  of  such 
Creditor  for  Assignee,  or  any  action  on  the  part  of  such  Creditor,  or  any  other  person  in 
the  proceedings  under  said  Act,  has  been,  is,  or  shall  be  in  any  way  afiected,  influenced, 
or  controlled. 

[Here  insert  a  description  of  the  debt,  and  also  of  the  property  held  as  security,  and  the 
estimated  value  of  such  property.'] 
Subscribed  and  to,  this  day  of  ,  A.  D.  18     . 

Before  me  , 

Register  in  Bankruptcy. 
Received  by  me,  this  day  of  A.  D ,  18     . 

,  Assignee. 
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Form  JVo.  26. 

LETTER  OF  ATTORNEY  TO  REPRESENT  CREDITOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


In  Bankbuptot. 


To- 


Sir,  [Messrs.,  or  Gentlemen  :] — 

I,  ,  of  the  of  ,  in  the  County  of  ,  and  State  of  ,  do  hereby 

authorize  you  [or,  either  of  you]  to  attend  the  meeting,  or  meetings  of  Creditors  of  the 
Bankrupt  aforesaid,  advertised,  or  directed  to  be  held  at  a  Court  of  Bankruptcy  at  , 

on  the  day  of  A.  D.  18      ,  the  day  notified  in  the  Warrant  issued  to  the 

Messenger  by  the  said  Court  in  said  matter,  or  at  such  other  place  and  time  as  may  be 
appointed  by  the  Court  for  holding  such  meeting  or  meetings,  or  at  which  such  meeting 
or  meetings,  or  any  adjournment  or  adjournments  thereof,  may  be  held,  and  then  and  there, 
from  time  to  time,  and  as  often  as  there  may  be  occasion,  for  ,  and  in  name 

to  vote  for  or  against  any  proposal  or  resolution  that  may  be  then  submitted  under  the 
12th,  13th,  14th,  18th,  19th,  21st,  22d,  23d,  27th.  28th,  33d,  36th,  37th,  42d,  and  43d 
Sections  of  the  Act  entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcj 
throughout  the  United  States,"  approved  March  2, 1867;  and  in  the  choice  of  assignee,  or 
assignees  of  the  estate  of  the  said  Bankrupt,  and  for  [or,  either  of  us]  to  accept  such 

appointment  of  assignee ;  and  with  like  powers  to  attend  and  vote  at  any  other  meeting! 
or  meetings  of  Creditors,  or  sitting,  or  sittings  of  the  Court,  which  may  be  held  therein 
for  any  of  the  purposes  aforesaid,  or  the  Declaration  of  Dividend,  or  for  any  other  purpose 
in  interest  whatsoever. 

In  witness  whereof,  have  hereunto  signed  name  ,  and  affixed  seal 

the  day  of  ,  A.  D.  18     . 

Signed,  Sealed,  and  Delivered  in  -,  [l.  s.] 

presence  of —  ,  [l.  s.] 


,  [L.  s.] 

[Note. — The  party  executing  the  above  letter  of  attorney  may  acknowledge  the  same 
before  a  Judge,  Register,  Clerk,  or  Commissioner  of  the  Court,  or  any  other  officer  autho- 
rized to  take  the  acknowledgment  of  Deeds  or  other  Instruments  in  Writing.] 

[N.  B. — Upon  the  above  letter  of  attorney  should  be  endorsed  the  following  Certificate 
of  the  Register,  to  wit :"  Exhibited  to  me,  this  day  of  ,A.  D.  18    ,  at        .] 


Register  in  Bankruptcy." 
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Form  No.   27. 
AFFIDAVIT  OF  LOST  BILL  OR  NOTE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankru'Ptot. 


District  of  ss : 

On  this  day  of  ,  A.  D.  18     ,  at  ,  comes 

hefore  me  ,  of  ,  in  the  County  of  ,  and  State 

of  ,  and  makes  and  says  that  he  has  made  a  careful  search 

for  the  Bill  of  Exchange,  [or,  note,]  the  particulars  whereof  are  under  written,  and 
which  ha        been  proved  under  this  estate  by  ,  but  that  he,  this  Deponent, 

has  not  been  able  to  find  the  same,  and  verily  believes  that  the  same  has  been  lost  or 
mislaid ;  and  this  Deponent  further  says  that  he  has  not,  nor  has  the  said  , 

or  any  person  or  persons,  to  their  use,  to  this  Deponent's  knowledge  or  beUef,  negotia- 
ted the  said  bill,  [or,  note,]  nor  in  any  manner  parted  with,  or  assigned,  the  legal  or 
beneficial  interest  therein,  or  any  part  thereof;  and  that  he,  this  Deponent,  is  the  per- 
son now  legally  and  beneficially  interested  in  the  same,  and  entitled  to  receive  for  his 
own  use  all  dividends  in  respect  thereof. 


Silt  or  note  above  r^erred  to. 


Date. 


Drawer  or  Maker. 


Acceptor. 


Sum. 


Subscribed  and 
D.  18    . 


to,  before  me. 


on  this 


day  of 


,A. 


Begister,  or  U.  S.  Commissioner  [or,  other  proper  officer.] 


Upon  the  above  named  Deponent  signing  the  annexed  letter  of  indemnity,  and 
giving  security  to  the  satisfaction  of  the  official  assignee,  I  direct  the  Dividend  to  be 
paid  to  him. 


Begister  in  Bankruptcy. 


150 
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Form  of  notice  of  Indemnification  to  Register. 

In  the  matter  of  ,  of  ,  Bankrupt    . 

Sib  :  The  Bill  [or.  Note]  mentioned  below,  proved  by  ,  under  this  estate, 

having  been  lost  or  mislaid,  and  the  following  dividend  having  been  declared  thereon,  but 
not  yet  paid,  viz : —  ,  in  consideration  of  your  paying  to  or 

to  order  the  dividend  above  mentioned  ,  hereby  under- 

take to  indemnify  you  against  all  claims  ot  any  other  person  to  the  said  dividend,  or  any 
part  thereof;  and  from  all  loss,  damage,  and  expense,  which  you  or  your  Executors  or 
Administrators  may  sustain  by  reason  of  your  making  such  payment  to  me ;  and  if  it 
should  hereafter  appear  that  the  said  sum  oi  $  ,  or  any  part  thereof,  with 

the  dividend  already  received  or  declared  up  to  this  day,  exceed  the  amount  of  the  Bill 
[or,  Note]  hereby  engage  to  repay  the  same  to  you,  or  to  the  assignee,  or  assignees,  of 
the  above  estate,  with  interest  at  the  rate  of  per  cent,  per  annum  from  this 
day. 

Dated  at  ,  this  ,  A.  D.  18     . 

Bill  or  note  above  referred  to. 


Date. 


Drawer  or  Maker 


Acceptor. 


Sum. 


To  Mr. 


Sureties  of  Creditor  receiving  Dividend. 
-,  Register  in  Bankruptcy. 


Form  JVo.  28. 

NOTICE  AND  REQUEST  OF  ASSIGNEE. 
(2d  meeting  of  Creditors.) 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


■  In  Bankbuptct. 


To  the  Hon. 


Judge  of  the  District  Court, 


Sib  :  I,  [or,  wc,]  the  Assignee 


'or,  Register  in  Bankruptcy]  in  the  above  District. 
of  the  estate  of  said  Bankrupt     ,  respectfully  represent 
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that  have  accepted  the  appointment  of  Assignee  of  said  estate ;  that  the  period  of 
three  months  has  elapsed  since  the  date  of  the  Adjudication  of  Bankruptcy  in  said  case, 
and  request  that  the  Court  will  order  a  General  Meeting  of  the  Creditors  of  said  Bank- 
rupt, to  which  may  make  report  of  proceedings  in  trust,  according  to 
the  provisions  of  the  Twenty-seventh  Section  of  the  Bankrupt  Act  of  March  2,  1867. 


Assignee. 

Order  Thereon — By  the  Court,  or  Begister. 

Under  the  foregoing  application  of  ,  Assignee  of  the  estate  of 

Bankrupt,  it  is  Ordered  that  a  second  General  Meeting  of  the  Creditors  of  said  Bank- 
rupt be  held  at  ,  in  said  District,  on  the  day  of  ,  A.  D. 
18  ,  at  o'clock  m.,  at  the  office  of  ,  one  of  the  Registers  in  Bank- 
ruptcy in  said  District,  for  the  purposes  named  in  the  twenty-seventh  Section  of  the  Bank- 
rupt Act  of  March  2, 1867. 

And  it  is  further  Ordered,  That  the  Assignee  give  notice  of  said  meeting  by  sending 
written  or  printed  notices  by  mail,  post-paid,  of  the  time  and  place  of  said  meeting  to  all 
known  Creditors  of  said  Bankrupt ;  and  that  also  notify  the  Bankrupt  to  be 

present  thereat ;  and  shall  also  publish  notice  of  the  time  and  place  of  said 

meeting  on  two  different  days  in  the  newspaper  called  the  ,  printed  at  , 

at  least        days  prior  to  said  meeting. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

(    Seal  of   >     the  seal  thereof,  al  ,  in  said  District,  on  the 

(thecouitj      day  of  ,A.  D.  18    . 

Clerk  of  District  Court,  of  said  District. 


Form  JSTo.  29. 

FORM  OP  RETURN  OF  ASSIGNEE  TO  BE  SUBMITTED  TO  THE  REGISTER  IN 
BANKRUPTCY  PRESIDING  AT  SAID  MEETING. 


In  the  Matter  of 


Bankrupt. 


-In  Bankruptcy. 


District  of  ,  ss : 

I,  [or,  we,]  Assignee  of  the  estate  of  ,  a  Bankrupt,  do  certify  that 

have  caused  the  notices  required  by  the  foregoing  order  to  be  published  in  the  news- 
paper called  the  ,  printed  at  ,  on  the  day  of  , 
A.  D.  18  ;  and  that  have  caused  written  or  printed  notices  of  the  time  and 
place  of  said  meeting  to  be  sent  by  mail,  post-paid,  to  all  known  Creditors  of  said  Bank- 
rupt. Said  notices  were  mailed  at  the  postofflce  in  ,  on  the  day  of 
,  A.  D.  18     ,  at         days  prior  to  the  day  appointed  for  the  said  meeting. 


Assignee. 
Subscribed  and  to,  at  ,  this  day  of  ,  A.  D.  18     . 

Before  me. 

Register  in  Bankruptcy. 
[N.  B.— Like  forms  may  be  used  for  the  third  meeting  of  Creditors,  andfor  subsequent 
meetings,  if  such  are  ordered  by  the  Court.] 
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Form  No.  30. 
DIVIDEND  MEETINGS. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


•  In  Bankeuptot. 


At  ,  in  said  District,  on 

the  day  of  ,  A.  D.  18     . 

District  of  ,  ss : 

Mbmoranddm. — That  at  a  meeting  of  the  Bankrupt's  Creditors  duly  called  and  held 
this  day  for  the  purpose  set  forth  in  the  27th  Section  of  the  Act  entitled  "  An  Act  to 
Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867,  we,  the  undersigned,  being  the  majority  in  value  of  the  Creditors  of  the 
said  Bankrupt  present,  or  represented  at  this  meeting,  seeing  that  it  appears  by  the 
accounts  of  the  Assignee  ,  now  filed,  that  there  is  a  balance  of 

dollars,  standing  to  the  credit  of  this  estate,  in  the  Bank  of  ,  and  a  balance 

of  dollars  in  the  hands  of  the  ,  do  Sesolve  that  after  payment  of  all 

proper  costs,  charges,  and  expenses,  that  after  deducting  and  retaining  a  sum  sufSoient 
for  all  undetermined  claims,  which,  by  reason  of  the  distant  residence  of  the  Creditors, 
or  for  other  reasons  satisfactory  to  us,  have  not  been  proved,  and  for  other  expenses  and 
contingencies,  the  sum  of  dollars  remain  for  distribution  among  the  Creditors 

of  the  above  named  Bankrupt,  who  have  proved  their  debts  against  the  said  Bankrupt's 
estate.  And  it  was  further  Unsolved  by  the  undersigned  Creditors  that  the  said  sum  be 
divided  among  the  Creditors  who  have  proved  their  claims  against  said  estate,  and  that 
such  proceedings  be  had  for  declaring  and  paying  said  dividend  as  are  required  by  the 
27th  Section  of  said  Act. 


Ch-editors. 
I  hereby  certify  to  the  above. 

'JRegister  in  Bankruptcy. 

[N.  B. — In  case  one-half  in  value  of  the  Creditors  shall  not  be  represented  at  such 
meeting,  the  fact  shall  be  so  stated  in  the  Memorandum,  and  the  amount  to  be  divided, 
and  the  order  for  a  dividend,  shall  be  made  and  signed  by  the  Assignee  in  accordance 
with  the  provisions  of  the  27th  Section  of  said  Act.] 

[N.  B. — Like  foi-ms  may  be  used  for  the  further  proceedings  provided  for  in  the  28th 
Section  of  said  Act.] 
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Form  JSFo.  31. 
NOTICE  OF  DIVIDEND. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Sankrupt  . 


■In  Bankrxjptot. 


At  ,  on  the  day  of  ,  A.  D.  18     . 

Sir  :  I  hereby  inform  you  that  you  may,  on  application  at  my  office,  ,  on 

the  day  of  ,  or  on  any  day  thereafter,  between  the  hours  of  , 

receive  a  Warrant  for  the  Dividend  due  to  you  out  of  the  above  estate.    If 

you  cannot  personally  attend,  the  Warrant  will  be  delivered  to  your  order  on  your  filling 
up  and  signing  the  subjoined  letter.  The  bills  and  securities,  if  any,  exhibited  at  the 
time  of  the  proof  of  your  debt  must  be  produced  to  me  before  the  Warrant  of  Dividend 
can  be  received. 

I  am,  sir,  your  obedient  servant. 


To 

Subjoined  letter  authorizing  Assignee  to  give  Warrant  to  party  other  than  Creditor. 

,18    . 
To  Mr.  , 

Assignee  in  Bankruptcy  of  the  estate  of  ,  Bankrupt. 

Sir  :  [or,  Messrs.]  Please  to  deliver  to  the  Dividend  Warrant  pay- 

able to  me  out  of  the  above  estate. 

Yours,  &c., 

J  Creditor. 


Form  JVb.  32. 
LIST  OF  PROOFS  AND  CLAIMS  FOR  DIVIDEND. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankhuptct. 


At  ,  in  said  District, 

on  the  day  of        ,  A.  D.  18    . 
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A  list  of  debts  proved  and  claimed  under  the  Bankruptcy  of  ,  of  aforesaid, 

with  Dividend  at  the  rate  of  per  cent,  this  day  declared  thereon  by 

Mr.  ,  one  of  the  Eegist&s  in  Bankruptcy  of  said  District  Court. 


No. 


Creditors. 

To  be  placed  alphabetically,  and  the  names  of 

all  the  parties  to  the  proof  to  be  carefully 

set  forth. 


Sum  proved. 

The  claims  to  be  set 
forth  in  the  same 
manner  at  the  end 
of  the  whole  of  the 
profits. 


Dividend. 


Dollars. 


Cents. 


Dolls.    Cts 


Register  in  Bankruptcy. 
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Form  No.  34. 
PETITION  OF  ASSIGNEE  FOR  POWER  TO  RELIEVE  PROPERTY  FROM  LIEN. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


In  Bankbuptct. 


To 


,  Assignee  of  the  estate  of  said  Bankrupt,  respectfully  represents 
that  a  certain  portion  of  said  Bankrupt's  estate,  to  wit :  [Here  describe  the  estate  or 
property  and  its  estimated  value,']  is  subject  to  a  mortgage,  [^Describe  the  mortgage,"]  or  to 
a  conditional  contract,  \I)eseribing  it,]  or  to  a  lien,  [Describe  the  origin  and  nature  of 
the  lien,]  or,  (if  the  property  be  personal  property,)  has  been  pledged  or  deposited  and 
is  subject  to  a  lien  for,  {Describe  the  nature  of  the  lien,]  and  that  according  to  the  best 
judgment  of  your  Petitioner  it  would  be  for  the  interest  of  the  Creditors  of  said  estate 
that  said  property  should  be  redeemed  and  discharged  from  the  lien  thereon.  Where- 
fore pray  that  may  be  empowered  to  pay  out  of  the  assets  of  said  estate  in 
hands  the  sum  of  ,  being  the  amount  of  said  lien,  in  order  to  redeem  said  property 

therefrom. 

Dated  this  day  of  ,  A.  D.  18     . 


[N.  B. — If  the  prayer  is  for  a  sale  of  the  property,  strike  out  all  after  the  words 
"judgment  of  your  Petitioner,"  and  insert  "  it  would  be  for  the  interest  of  the  Credi- 
tors of  said  estate  that  said  property  should  be  sold,  subject  to  said  mortgage,  lien,  or 
other  encumbrance.  Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  of 
said  property,  subject  to  the  encumbrance  thereon,  in  the  manner  prescribed  by  the  gen- 
eral order  for  the  sale  of  property  not  encumbered."] 


Form  No.  35. 
ASSIGNEES  RETURN  WHERE  THERE  ARE  NO  ASSETS. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


In  Bankruptcy. 


At 
the 
District  of  ,  sa : 

On  the  day  aforesiad,  before  me  comes 


,of 


,  in  said  District,  on 
day  of  ,  A.  D.  18    . 

,  in  the-  County 
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of  ,  and  State  of  ,  and  makes  ,  and  says  that  he,  this 

Deponent,  as  Assignee  [or,  one  of  the  Assignees]  of  the  estate  and  eiFects  of  the  above 
named  Bankrupt  ,  neither  received  nor  paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  to,  at  ,  this  day  of  ,  A.  D.  18     . 

Before  me,  , 


Register  in  Bankruptcy. 


Form  JVb.  36. 

ASSIGNEE'S  NOTICE  FOR  SETTLEMENT  OF  HIS  ACCOUNTS  PREPARATORY 

TO  FINAL  DIVIDEND. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


In  Bankruptcy. 


Bankrupt 


At 


,  on  the 


day  of 


A.  D.  18 


To , 

Sib: 

This  is  to  give  you  notice  that  I  have  filled  my  final  accounts  as  assignee  of  the  estate 
of  ,  Bankrupt  ,  in  said  Court,  and  that  on  the  day  of  next, 

I  shall  apply  to  said  Court  for  the  settlement  of  my  said  accounts,  and  for  a  discharge 
from  all  liability  as  Assignee  of  said  estate  in  accordance  with  the  provisions  of  the  twenty- 
eighth  section  of  the  Bankrupt  Act  of  March  2,  1867. 

Yours,  &c., ,  Assignee. 


Form  JVo.  37. 
AFFIDAVIT  TO  BE  MADE  BY  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of  , 


In  the  Matter  of 


Bankrupt 


In  Bankeuptct. 


District  of  ,  ss 

On  this  day  of  ,  A.  D.  18 

in  the  county  of  ,  and  State  of 

this  Deponent,  was,  on  the  day  of 

the  estate  and  effects  of  the  above-named  Bankrupt,  and  that  as  such 

151 


,  before  me  comes  ,  of 

,  and  makes  ,  and  says  that  he, 

,  A.  D.  18     ,  appointed  Assignee  of 
he  has 
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conducted  the  settlement  of  the  said  estate.  That  the  account  hereto  annexed  contain- 
ing sheets  of  Paper,  the  first  sheet  whereof  is  marked  with  the  letter 
{Reference  may  here  also  be  made  to  any  prior  account  filed  hy  Deponent]  is  true,  and 
such  account  contains  entries  of  every  sum  of  money  received  by  Deponent,  on  account 
of  the  estate  and  effects  of  the  above-named  Bankrupt  ,  and  that  the  payments  purport- 
ing in  such  account  to  have  been  made  by  Deponent  have  been  so  made  by  him.  And 
he  asks  to  be  allowed  for  said  payments  and  for  charges  of  settlement  as  set  forth  in  said 
accounts. 

,  Assignee. 

Sworn  to  and  subscribed  at  ,  in  said  district  of  ,  this  day 

of  ,  A.  D.  18     . 

Before  me,  , 

Register  in  Banh-uptcy 
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Form  No.  39. 
ORDER  OF  SETTLEMENT  AND  DISCHARGE  OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankeuptot. 


District  of  ,  ss  ; 

The  foregoing  account  having  been  presented  for  allowance,  and  having  been  examined 
and  found  correct,  it  is  Ordered,  That  the  same  be  allowed,  and  that  the  said  Assignee 
be  discharged  according  to  the  provisions  of  the  28th  Section  of  the  Bankrupt  Act  of 
March  2,  1867. 


District  Judge,  [or,  Begister.l 


Form  No.  40 . 
PETITION  FOR  REMOVAL  OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


-  In  Bankbuptci. 


To  the  Hon.  , 

Judge  of  the  District  Court,  for  the  District  of 

District  of  ,  ss  .• 

The  petition  of  ,  one  of  the  parties  interested  in  the  settlement  of  said 

Bankrupt's  estate,  petitioning,  respectfully  represents,  that  ,  heretofore  ap- 

pointed Assignee  of  said  Bankrupt's  estate,  [jffere  set  forth  the  particular  cause  or  causes 
for  which  such  removal  is  requested.^ 

Wherefore  pray  that  notice  may  be  served  upon  said  ,  Assignee 

as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the  Court,  why  an  order 
should  not  be  made  removing  him  from  said  trust. 


Subscribed  and    sworn   [or,   aiBrmed]   to,   this  day   of 

at  ,  in  said  District. 

Before  me.  


,  A.  D.   18    , 


Begister  in  Bankruptcy. 
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Fo7"m  JSFo.  41. 
NOTICE  OF  MOTION  FOR  REMOVAL. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


-  In  Bankecptct. 
At    ,  on  the  day  of    ,  A.  D.  18 


To- 


Assignee  of  the  estate  of  ,  Bcwikrupt. 

You  are  hereby  notified  to  appear  before  this  Court,  at  ,  on  the        day  of  , 

A.  D.  18  ,  at  o'cloclj;  m.,  to  show  cause  (if  any  you  have)  why  you  should  not 
be  removed  from  your  trust  as  Assignee  as  aforesaid,  according  to  the  Petition  of  , 

one  of  the  parties  interested  in  said  estate,  filed  in  this  Court  on  the        day  of ,  A. 

I>.  18    ,  in  which  it  is  alleged,  [ifej'e  insert  the  allegation  of  the  Petition.'] 

Hereof  fail  not. ,  Clerk,  &o. 

[N.  B. — To  be  served  by  the  Marshal,  and  return  to  be  made  in  usual  form.] 


Form  JSTo.  42. 

ORDER  FOR  MEETING  OF  CREDITORS  TO  CONSIDER  QUESTION  OP  RE 
MOVAL  OF  ASSIGNEE  AND  APPOINTMENT  OF  HIS  SUCCESSOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


■   In  Bankkuptct. 


At  ,  on  the  day  of         ,  18 


District  of  ,  ss ; 

Whebeas  ,  of  ,  has  filed  his  petition  in  this  Court  for  the  remo- 

val of  ,  heretofore  appointed  Assignee  of  the  estate  of  said  ,  Bank 

rupt  ,  setting  forth,  [Here  insert  the  allegations  of  the  Petition.'] 

It  is  Ordered,  that  the  Clerk  of  this  Court  give  notice  to  the  Creditors  of  .  bv 

letter  to  be  mailed  to  each  within        days  after  the  date  of  this  order,  that  a  meeting  of 
said  Creditors  will  be  held  at  ,  on  the        day  of  ,  A.  D.  18     ,  at    o'clock 

m.,  at  which  Mr.  ,  one  of  the  Registers  of  this  Court  will  preside,  for  the  pur- 
pose of  considering  the  question  of  recommending  such  removal,  and  appointing  a  suc- 
cessor in  said  trust.  ,  District  Judge. 

[N.  B. — If  the  meeting  is  called  upon  an  application  of  a  majority  in  number  and  value 
of  the  Creditors  of  the  Bankrupt,  the  Form  may  be  varied  accordingly. 

[The  vote  for  removal  is  substantially  the  same  Form  as  that  for  the  appointment  of 
Assignee  in  Form  No.  15,  substituting  "  removal"  for  "  appointment ;"  and  the  Form  of 
vote  for  choice  of  new  Assignee  will  be  substantially  the  same  as  the  Form  referred  to.] 
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Form  No.  43. 
ORDER  FOR  REMOVAL  OP  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


-In  Bankruptcy. 


day  of 


,  A.  D.  18 


At  ,  on  the 

District  of  ,  ss  : 

Whereas  ,  of  ,  did,  on  the  day  of  ,  A.  D.  18    , 

present  his  Petition  to  this  Court,  stating  as  therein  set  forth,  and  praying  that  , 

the  Assignee  of  the  estate  of  said  ,  Bankrupt,  might  be  removed : 

Now,  THEREFORE,  upon  reading  the  said  Petition  of  the  said  ,  and  the  evi- 

dence submitted  therewith,  and  upon  hearing  what  was  alleged  by  Mr.  ,  of  coun- 

sel on  behalf  of  said  Petitoner,  and  by  Mr.  ,  of  counsel  for  ,  Assignee  as 

aforesaid,  and  upon  the  evidence  submitted  on  behalf  of  said  Assignee, 

It  is  Ordered,  That  the  said  be  removed  from  the  trust  of  Assignee  of  the 

estate  of  said  Bankrupt,  and  that  the  costs  of  the  said  Petitioner  incidental  to  said  Petition 
be  paid  by  said  ,  Assignee,  [or,  out  of  the  estate  of  the  said  ,  subject  to 

prior  charges.] 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal  thereof, 

lthl*court.l    **»  '™  ®*'''  District,  on  the  day  of 

A.  D.  18     . 


Clerk  of  District  Court  for  said  District. 


Form  No.  44. 
FURTHER  ORDER. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  the  Matter  of 


Bankrupt. 


-  In  Bankr"optct. 


At  ,  on  the  ,  day  of  ,  A.  D.  18     . 

District  of  ,ss: 

Whereas  ,  heretofore  appointed  Assignee  of  the  estate  of  said  Bankrupt , 

has  upon  the  Petition  of  ,  and  after  hearing  thereon,  been  removed  from  said 

trust. 
It  is  Ordered,  That  a  meeting  of  the  Creditors  of  said  ,  be  held  at  ,  in 

,  in  said  District,  on  the  day  of  ,  A.  D.  18    ,  at  which  Mr. 

,  one  of  the  Registers  of  this  Court,  shall  preside,  for  the  choice  of  a  new 
Assignee  of  said  estate. 
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And  it  is  further  Ordered,  That  the  Clerk  of  this  Court  give  notice  to  said  Creditors 

of  the  time,  place,  and  purpose  of  said  meeting,  b3'-  letter  to  each,  to  be  deposited  in  the 

mail  within  days  from  the  date  of  this  order. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  District,  on  the  day 

of  ,  A.  D.  18    . 


Seal  of 


Clerk  of  District  Court,  for  said  District. 


Form  JSfo.  45. 
ORDER  FOR  BANKRUPT'S  EXAMINATION. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt    . 


In  Bankkuptcy. 


At  ,  on  the  day  of  ,  A.  D.  18     . 

District  of  ,  ss: 

On  the  application  of  ,  Assignee  of  said  Bankrupt,  {or,  Creditor  of  said 

Bankrupt,   as  the  case  may  be,]  it   is  Ordered,   That  said  Bankrupt  attend   before 
,  one  of  the  Registers  in  Bankruptcy  of  this  Court,  at  his  office,  [Deserib- 
ing  the  place']  on  the  day  of  ,  at         o'clock         M.,  to  submit  to  the 

examination  required  by  the  27th  Section  of  the  Bankrupt  Act  of  March  2,  1867,  and 
that  a  copy  of  this  order  be  delivered  to  him,  the  said  ,  forthvrith. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

f    Seal  of   I     thereof,  at  in  said  District,  on  the  day 

Hue  Court.}     of  ,A.  D.  18     . 


Cleric  of  District  Court,  for  said  District. 

[N.  B. — Where  the  wife  of  the  Bankrupt  is  to  be  examined  the  like  form  may  be  used, 
adding  after  the  description  of  the  application  the  words  "  and  for  good  cause  shown  to 
this  Court,  she  be  required  to  attend  before  said- court,  [or,  before  ,  a 

Register  in  Bankruptcy."] 
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Form  No.  46. 

EXAMINATION  OF  BANKRUPT  OR  ANY  WITNESS  EXAMINED  RELATIVE 

TO  THE  BANKRUPTCY. 

In  the  District  Court  of  the  United  States, 
For  the  Digtrict  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptct. 


At  ,  in  said  District,  on 

the  day  of  ,  A.  D.  18    . 

Before  Mr.  , 

One  of  the  Begisters  in  Banlcruptey  of  said  Court. 

District  of  ,  ss  : 

,  of  ,  in  the  County  of  ,  and  State  of  , 

being  duly  and  examined  at  the  time  and  place  above  mentioned,  upon 

h        oath  says  [Here  insert  substance  of  examination  of  party. 1 


Form,  No.  47. 

DECLARATION  TO  BE  MADE  BY  BANKRUPT  OR  HIS  WIFE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


■  In  Bankruptct. 


At  ,  in  said  District,  on  the 

day  of  ,  A.  D.  18    . 

District  of  ,  ss : 

The  person  declared  a  Bankrupt  under  a  Petition  for  Adjudication  of  Bankruptcy, 
filed  on  the  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  do  solemnly  that  I  will  make  true  answer  to  all  such 

questions  as  may  be  proposed  to  me  respecting  all  the  property  of  the  said  , 

and  all  dealings  and  transactions  relating  thereto,  and  will  make  a  full  and  true  disclo- 
sure of  all  that  has  been  done  with  the  said  property,  to  the  best  of  my  knowledge,  in- 
formation, and  belief. 


Bankrupt,  [Or,                  ,  the  wife  of  the  said 
Subscribed  and                 to,  this                 day  of 
Before  me,  


] 


,  A.  D.  18 


Register  in  Banhrwptey. 
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Form  No.  48. 

SUMMONS  OF  WITNESS  AFTER  ADJUDICATION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt 


In  Bankruptcy. 


District  of  ,  ss : 

Whereas,  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  has  been  duly  declared  and  adjudged  Bankrupt,  within 

the  true  intent  and  meaning  of  the  Act  entitled  "An  Act  to  Establish  a  Uniform 
System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2,  1867,  and 
such  Bankruptcy  is  in  due  course  of  prosecution  in  the  District  Court  of  the  United 
States  for  the  District  of  ,  at  ,  in  said 

District. 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally  to  be  and  ap- 
pear before  ,  Esquire,  one  of  the  Registers  in  Bankruptcy  of  the  said  Court, 
acting  in  the  matter  of  the  said  Bankruptcy,  on  the  day  of  ,  at        o'clock 

m.,  precisely,  [JEfere  insert  the  place  of  examination]  ,  then  and  there  to  be 

examined  in  relation  to  said  Bankruptcy  according  to  the  provisions  of  said  Act. 

And  hereof  fail  not. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

<    Seal  of   1  thereof,  at  ,  in  said  District,  on  the 

{tii6 Court.}         day  of  ,A.D.  18     . 


Clerk  of  District  Court,  for  said  District. 


Form  No.  49. 
RETURN  OP  THE  ABOVE  SUMMONS. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


In  Bankrdptct. 


District  of  ,  ss  : 

On  this  day  of  ,  A.  D.  18  ,  before  me  came  ,  of  , 

in  the  County  of  ,  and  State  of  ,  and  makes  ,  and  saya 

that  he,  this  Deponent,  did,  on  ,  the  day  of  ,  one  thousand 

eight  hundred  and  ,  personally  serve  ,  of  ,  in  the  County  of 

and  State  of  .  with  a  true  copy  of  the  Summons  hereto  annexed,  by   delivering 

152 
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the  same  to  ;  and  he,  this  Deponent,  further  makes  ,  and  says  that  be 

is  not  interested  in  the  proceedings  in  Bankruptcy  named  in  said  Summons. 


Subscribed  and  sworn  to,  this         day  of  ,  A.  D.  18 

Before  me. 


Register  in  BaMkruptcy. 

N.  B. — In  case  the  witness  is  to  be  summoned  before  adjudication,  the  form  may  be 
altered  by  substituting  for  the  recital  the  following  words :  "  By  virUie  of  the  Petition 
for  Adjudication  in  Bankruptcif  filed  in  said  Court  hy  ,  against  ,  in 

the  Disti-ict  Court  of  the  United  States  for  the  District  of  ."] 


Fwm  JVo.  50. 
FORM  OP  CERTIFICATE  UNDER  SECTION  SIX. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt   . 


In   BANKlltrPTCT. 


District  of  ,  ss : 

I,  ,  one  of  the  Registers  of  said  Court  in  Bankruptcy,  do  hereby  cer- 

tify that  in  the  course  of  the  proceedings  in  said  cause  before  me  the  following  question 
arose  pertinent  to  the  said  proceedings,  and  was  stated  and  agreed  to  bj'  the  counsel  for 
the  opposing  parties,  to  wit :  Mr.  ,  who  appeared   for  the  Bankrupt, 

and  Mr.  ,  who  appeared  for  ,  one  of  the  Creditors  of 

said  Bankrupt,  [^Add  other  names  if  others  are  interested,']  and  [^Here  follows  a  summary 
of  the  evidence  upon  the  point  or  matter  to  he  submitted  to  the  Cou/rt,  and  the  question  of 
law  arising  thereon  as  agreed  to  hy  the  counsel.] 

And  the  said  parties  requested  that  the  same  should  be  certified  to  the  Judge  for  his 
opinion  thereon. 

Dated  at  .the  dav  of  A.  D.  18    . 


Begister  in  Bankrupt^/. 
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Fwm  No.  51. 
PETITION  OP  BANKRUPT  FOR  HIS  DISCHARGE. 


In  the  Matter  of 


■In   BANKK0PTCT. 


Bankrupt. 


To  the  Hon. ,  Judge  of  the  District 

Cowt'of  the  United  States,  for  the  District  of 

A.  B.,  of  ,  in  the  County  of  ,  and  State  of  ,  in 

said  District,  respectfully  represents,  that  on  the  day  of  ,  last  past,  he 

was  duly  declared  a  Bankrupt  under  the  Act  of  Congress  in  that  case  made  and  provided ; 
that  he  hath  duly  surrendered  all  his  property  and  rights  of  property,  and  fully  com- 
plied with  and  ol?eyed  all  the  orders  and  directions  of  the  Court  touching  his  Bankruptcy, 
and  is  ready  to  submit  himself  to  any  other  and  further  examinations,  orders,  and  direc- 
tions which  the  Court  may  require. 

[N.  B. — If  this  Petition  is  filed  withm  less  than  six  months  after  the  filing  of  the  origi- 
nal Petition,  it  should  sta_te  that  no  debts  have  been  proved  against  the  Bankrupt,  or  that 
no  assets  have  come  to  the  hands  of  the  Assignee.] 

Whbbeforb  he  Pkays  that  he  may  be  decreed  by  the  Court  to  have  a  full  discharge 
from  all  his  debts  provable  under  said  Bankrupt  Act,  and  a  certificate  thereof  granted 
according  to  the  said  Act  of  Congress. 

Dated  this  day  of  ,  A.  D.  18    . 

^———^— ,  Bankrupt    . 

Order  of  Court  thereon. 

District  of  ,  ss  : 

On  this  day  of  ,  A.  D.  18     ,  on  reading  the  foregoing  Petition,  it 

is  Ordered  by  the  Court,  That  a  hearing  be  had  upon  the  same  on  the  day  of 

,  A.  D.  18    ,  before  said  Court,  at  ,  in  said  District,  at 

o'clock    m. ;  and  that  notice  thereof  be  published  in  newspapers  printed  in 

said  District  for  times  once  a  week  ;  and  that  all  Creditors  who  have  proved  their 

debts  and  other  persons  in  interest,  may  appear  at  the  said  time  and  place,  and  show 
cause,  if  any  they  have,  why  the  prayer  of  the  said  Petition  should  not  be  granted. 

And  it  is  further  ordered  by  the  Court,  That  all  such  Creditors  whose  places  of  resi- 
dence are  known  shall  be  entitled  to  a  service  of  notice  of  the  said  Petition  and  order, 
either  personally  or  by  letter  addressed  to  them  at  their  known  usual  place  of  residence, 
attested  by  the  Clerk  of  the  Court,  or  served  at  their  usual  place  of  abode  by  the  Marshal 
or  his  deputy,  or  sent  by  mail,  whereof  due  notice  shall  be  given. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the 

<    Seal  of    )     ^^  thereof,  at  ,  in  said  District,  on  the  day  of 

itbe  Court.  5      j^.J).  X8 


Clerk  of  District  Court,  for  said  District. 
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Form  -No.  52. 

NOTICE   BY  LETTER  TO   CREDITOR  THAT  BANKRUPT  HAS  PETITIONED 

FOR  DISCHARGE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


■  In  Bankruptcy. 


At  ,  in  said  District,  on 

the  day  of  ,  A,  D.  18     . 

District  of  ,  ss ; 

Sis  :  Take  notice  that  a  Petition  has  been  filed  in  said  court  by  ,  of  , 

in  said  District,  duly  declared  a  Bankrupt  under  the  Act  of  Congress  of  March  2,  1867, 
for  a  discharge  and  certificate  thereof,  from  all  his  debts,  and  other  claims  provable  un- 
der said  Act,  and  that  the  day  of  next,  at  o'clock  m., 
is  assigned  for  the  hearing  of  the  same,  when  and  where  you  may  attend  and  show 
cause,  if  any  you  have,  why  the  prayer  of  the  said  Petition  should  not  be  granted. 


Clerk  of  the  District  Cov/rt. 
To , 

[N.  B. — The  certificate  of  the  Clerk  that  these  letters  were  duly  mailed  to  each 
Creditor,  and  that  the  proper  postage  stamps  were  placed  thereon,  will  be  evidence  of  the 
fact  of  notice.  If  any  are  delivered  to  the  Creditors  or  left  at  their  usual  place  of  resi- 
dence, the  persons  so  delivering  or  leaving  them  should  make  affidavit  as  follows : 

Affidavit  of  Service  of  Notice, 

District  of  ,  ss : 

I,  Marshal,  [or,  Deputy  Marshal,  as  the  case  may  6e,]  make  oath,  that  I  deliveredlet- 
ters  of  which  a  copy  is  hereto  annexed  to  the  following  named  persons,  at  the  times  and 
places  stated  in  connection  with  the  name  of  each,  and  that  I  left  at  the  last  and  usual 
place  of  abode  in  said  District  copies  of  the  same  letter,  with  the  following  named  per- 
.sons,  on  the  day  and  hour  mentioned  in  connection  with  the  name  of  each,  [flere  insert 
names  and  other  required  particulars. "] 

Served  personally  day  of  ,  A.  D.  18    . 


Marshal,  [or,  Depu,ty.'\ 
[Or,  left  at  last  usual  place  of  abode  day  of  ,  A.  D.  18    . 


Marshal,  [or,  Deputy.'\ 
This  day  of A.  D.  18    ,  subscribed  and  to,  before 


me. 


One  of  the  Begisters  in  Bankruptcy  of  said  Cowrt. 
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Form  No.  53. 

CREDITOR'S  SPECIFICATION  OF  THE  GROUNDS  OF  HIS  OPPOSITION  TO 
THE  BANKRUPT'S  DISCHARGE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt. 

■  In  Bankruptcy. 

,of 

,  in  the 

County  of 

and  State  of 
Creditor,  having  proved  debt  against  the  estate  of  said 

,  Bankrupt,  and  having  received  notice  of  his  Petition  for  a  discharge  from 
his  debts,  do  hereby  oppose  the  granting  of  said  discharge  and  for  the  grounds  of  such  op- 
position do  file  the  following  specification :  [Here  insert  one  or  more  of  the  causes  which 
should  prevent  the  granting  of  the  Bankrupt's  discharge  according  to  the  provisions  of 
Section  Twenty-nine  of  said  Aet-I 

,  Creditor,  dtc. 

To ,  Dictrict  Judge, 

[or.  Register  in  Bankruptcy]  of  said  District. 


Fm"m  No.  54. 

CREDITOR'S  PETITION. 

To  the  Honorable  ,  Judge  of  the  District   Court  of  the  United  States 

for  the  District  of 

The  Petition  of  ,  of  the  .,  of  ,  in  the 

County  of  ,  and  State  of  ,  Respectfully  shows : — That 

he  is  a  Creditor  of  ,  who  for  a  period  of  ,  months  next 

preceding  the  date  of  the  filing  of  this  Petition,  has  resided  at  ,  in  County 

of  ,  and  State  of  ,  and  District  aforesaid ; — That  Your 

Petitioner's  demand  is  provable  against  the  said  ,  in  accordance  with  the 

provisions  of  the  Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System  of 
Bankruptcy  throughout  the  United  States,"  approved  March  2,  1867 ;  That  he  believes 
that  said  owes  debts  to  an  amount  exceeding  the  sum  of  Three  Hun- 

dred Dollars ;  That  Your  Petitioner's  demand  exceeds  the  amount  of  Two  Hundred  and 
Fifty  Dollars ;  and  that  the  nature  of  Your  Petitioner's  demand  against  the  said 
is  as  follows  : — 

A  certain  promissory  note  signed  by  said  ,  payable  to  the  order 

of  Your  Petitioner,  \or,  naming  the  party  to  whose  order  the  said  note  is  made  payable,] 
of  which  the  following  is  a  Copy,  to  wit  :  [or,  set  forth  evidence  of  indebtedness  in 
any  other  form  to  a  liquidated  amount,  exceeding  Two  Hundred  and  Fifty  Dollars,  to 
meet  the  case.] 

And  Your  Petitioner  further  represents  that  within  Six  calendar  Months  next  preced- 
ing the  date  of  this  Petition,  the  said  did  commit  an  act  of  Bank- 
ruptcy within  the  meaning  of  said  Act,  to  wit :  In  that  the  said 
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did  heretofore,  to  wit :  on  the  day  of  ,  A.  D.  18     ,   depart  out  of,  and 

from  the  State  of  of  which  he  is  an  inhabitant  an  aforesaid,  with  intend; 

to  defraud  his  creditors,  [or,  being  absent  during  said  period,  he  h»s,  with  intent  to  de 
fraud  his  creditors,  remained  absent  from  said  State :] — 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  to  wit :  On  the 

day  of  A.  D.  18      ,  within  said  District,  did  conceal   himself,  [or,  did  dis 

guise  himself,]  to  avoid  the  service  of  Legal  Process  in  an  action  for  the  recovery  of  a 
debt  or  demand,  provable  under  said  Act,  to  wit :  To  avoid  the  service  of  Legal  Process 
in  a  suit  brought  by  ,  in  the  Court, 

of  the  State  of  ,  [or,  any  other  Court]  in  which  such  process  had  been  issued, 

to  be  served  upon  the  said  ,  by  ,  Marshal 

for  said  District,  [or.  Sheriff,  Constable,  or  other  Officer,  or  party,  as  the  case  may  be,] 
at  which  time  the  said  did  conceal  himself,  and  remain  secreted,  to 

avoid  the  service  of  said  Process,  so  that  the  said  officer  or  party  having  the  same  to 
serve  upon  said  Debtor  was  unable  to  find  him,  in  order  to  make  proper  service  of  the 
same : — 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  to  wit :  At  , 

in  said  District,  on  the  day  of  ,   A.  D.  18    ,   being  possessed  of  cer- 

tain Property,  to  wit :  [Here  describe  the  Property,']  and  he,  being  aware  that  Legal  Pro- 
cess had  been  issued,  [or,  was  about  to  be  issued,]  to  be  levied  thereon  at  the  Suit  of 
some  one  or  more  of  his  Creditors,  did  conceal  [or,  remove ;  or,  destroy  the  identity]  of 
said  Property  to  avoid  its  being  Attached,  Taken,  or  Sequestered  on  such  Process :- 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  to  wit : — At  , 

in  said  District,  on  the  day  of  ,  A.  D.  18     ,  being- possessed  of  cer- 

tain Estate,  Property,  Rights  or  Credits,  to  wit :  [Here  describe  the  Property  and  where 
situated,]  did  make  an  Assignment  [or,  Gift,  Sale,  Conveyance,  or  Transfer,  as  the  case 
may  be]  of  the  same  [or,  of  any  part  thereof — mentioning  the  part]  to  , 

of  ,  in  the  County  of  ,  and  State  of  ,  with  intent 

to  delay  [or,  hinder ;  or,  defraud]  the  Creditors.of  him,  the  said  : — 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  District, 

to  wit  :  At  ,  has  been  arrested  and  held  in  custody  under  and  by  virtue  of 

mesne  process,  [or  Execution ;  or,  as  the  case  may  be,]  issued  out  of  the  Court 

of  the  United  States  for  the  District  of  ,  [or,  of  any  Court  of  any 

State,  District,  or  Territory,]  within  which  such  debtor  resides  or  has  property,  founded 
upon  a  demand,  in  its  nature,  provable  against  the  Bankrupt's  Estate  under  said  Act, 
and  for  a  sum  exceeding  One  Hundred  Dollars  ;  and  that  such  Process  is  remaining  in 
force,  and  not  discharged  by  payment,  or  in  any  other  manner  provided  by  the  Laws  of 
such  State  applicable  thereto,  for  a  period  of  Seven  days : — 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  District, 

to  wit : — On  the  day  of  ,  A  D.  18     ,  being  Bankrupt,  [or,  insol- 

vent ;  or,  in  Contemplation  of  Bankruptcy,  or  Insolvency,]  did  make  to  . 
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of  ,  in  the  County  of  ,  and  State  of  ,  a 

payment  [^or,  Gift,  Grant,  Sale,  Conveyance,  or  Transfer]  of  money  [or,  of  any  other 
Property,  Estate,  Rights  or  Credits,]  [or,  did  give  to  ,  of  , 

in  the  County  of  ,  and  State  of  ,  a  Warrant  to  Confess 

Judgment,  or,  did  procure,  or  Suffer  his  Property  to  be  taken  on  Legal  Process,]  in 
favor  of  ,  of  ,  in  the  County  of  ,  and  State 

of  ;  the  said  judgment  to  be  confessed,  issuing  out  of  the  Court 

of  ;  with  the  intent  to  give  a  preference  to  ,  of 

in  the  County  of  ,  and  State  of  ;  [or,  to  one  or  more  of  hi 

Creditors;  or,  with  the  intent,  thereby,  to  give  preference  to  ,  of  , 

in  the  County  of  ,  and  State  of  ,  being  a  person,  [or,  persons,] 

who  were  liable  for  him  as  Endorser,  Bail,  Sureties,  or  otherwise,  [describing  the  particur- 
lar  relation,']  or,  with  the  intent  by  such  disposition  of  his  Property  to  Defeat,  or  Delay 
the  operation  of  said  Act.] 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  District, 

to  wit :  On  the  day  of  ,  A.  D.  18     ,  being  a  Banker,  [or.  Merchant ; 

or.  Trader ;  or,  as  the  case  may  be,]  has  fraudulently  stopped,  or,  suspended  (and  has 
not  resumed)  payment  of  his  Commercial  Paper  within  a  period  of  fourteen  days. 

\_N.  B. — Whichever  of  the  acts  «  relied  upon  as  the  act  of  Bankruptcy  of  Debtor,  the  same 
must  be  particularly  described-J 

Whereporb  tour  Petitioner  prays  that  he,  the  said  ,  may  be  de- 

clared a  Bankrupt,  and  that  a  Warrant  may  be  issued  to  take  possession  of  his  Estate  ; 
that  the  same  may  be  distributed  according  to  law ;  and  that  such  further  proceedings 
may  be  had  thereon  as  the  law  in  such  case  prescribes. 


Solicitor  [or  AUai-ney.]  Petitioner. 

Oath  to  Foregoing  Petition. 

United  States  op  America, 

District  of  ,  ss: 

I,  ,  the  Petitioner  above  named,  do  hereby  make  solemn  oath  that  the  state- 

ments contained  in  the  foregoing  Petition  subscribed  by  me  are  true,  so  far  as  the  same 
are  stated  of  my  own  knowledge,  and  that  those  matters  which  are  stated  therein  on 
information  and  belief,  are  true  according  to  the  best  of  ray  knowledge,  information,  and 
belief. 


Petitioner. 
Subscribed  and  sworn  [or,  affirmed]  to,  before  me,  this  day  of  ,  A.  D. 

18 


District  Judge,  [or.  Register  in  Bankruptcy,  or,  U.  S.  Commissioner.] 
[N.  B. — In  case  the  parties  proceeded  against  are  a  Copartnership,  or  a  Corporation, 
the  above  form  may  be  varied  accordingly.] 
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Fo7in  JVb.  55. 
DEPOSITION  AS  TO  PETITIONING  CREDITOR'S  CLAIM. 

[To  be  filed  with  Creditor's  Petition.] 
In  the  District  Court  of  the  United  States, 
For  the  District  of 

1 
lu  the  Matter  of 

Against  whom  a  Petition  for  Adjudication  ^  lu  Bankbuptct. 
of  Bankruptcy,  was  filed' on  the 
day  of  ,  A.  D.  18 

At  ,  in  said  District,  on  the  day 

of  A.  D.  18 

Before  ,  one  of  the  Registers  of  said 

Court,  in  Bankruptcy. 
District  of  ,  ss : 

,  of  in  the  County  of  ,  and  State  of  ,  being  duly  sworn  [or, 

affirmed]  and  Examined,  at  the  Time  and  Place  above  mentioned,  upon  his  Oath,  [or, 
affirmation,  says  that  the  said  was,  [or,  were,]  on  and  before  the  day  of 

,  A.  D.  18        ,  and  still  justly  and  truly  indebted  unto  this  Deponent, — 

[Here  give  a  particular  description  of  the  Debt.'^ 

,  Petitioning  Creditor. 

On  the  day  of  ,  before  me  personally  appeared  ,  the  above  named 

Petitioning  Creditor,  and  was  duly  sworn  to  the  truth  of  the  foregoing  statement. 

,  Megister  in  Bankruptcy. 


Form  iVb.  56. 
DEPOSITION  OP  WITNESS  TO  ACT  OF  BANKRUPTCY. 

[To  Be  filed  with  Creditor's  Petition.] 
In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  the  Matter  of 

Against  whom  a  Petition  for  Adjudication  ^In  Bankruptot. 
of  Bankruptcy  was  filed  on  the 
day  of  ,  A.  D.  18 

. 

At  ,  in  said  District,  on  the 

day  of  ,  A.  D.  18 

Before  ,  one  of  the  Registers  of  said 

Court  in  Bankruptcy : — 
District  of  ,ss: 

being  duly  Sworn,  [or,  Affirmed,]  and  Examined,  upon  his  Oath,  [<»•,  AflBrmation,]  says 
that,  [Here  set  forth  partieularly  the  Witness's  Jcnowledge  of  the  Act  of  Bankruptcy  alleged 
to  have  been  committed  by  the  party  proceeded  against. 

On  the  day  of  ,  appeared  personally  ,  the  above  named  Witness, 

and  was  duly  sworn  to  the  truth  of  the  foregoing  statement. 

,  Begister  in  Bankruptcy. 
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Form  No.  57. 

ORDER  TO  SHOW  CAUSE,  UPON  CREDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  the  Matter  of 

Against  whom  a  Petition  for  Adjudication  J-Iu  Bankruptcy. 
of  Bankruptcy  was  filed  on  the  j 

day  of  ,A.  D.I8        .  | 

District  of  ,  ss : 

Upon  filing  proofs  sustaining  the  allegations  of  the  Petition  aforesaid,  it  is  Ordered, 

That  the  said  do  appear  at  this  Court,  as  a  Court  of  Bankruptcy,  to  be  holden  at 

,  in  the  County  of  ,  and  State  of  ,  and  District  aforesaid,  on  the 

day  of  at  o'clock,      m.,  and  show  cause,  if  any  there  be,  why  the 

Prayer  of  said  Petition  should  not  be  granted ;  and — 

It  is  foi'ther  Ordered,  That  a  copy  of  said  Petition,  together  with  a  copy  of  this  order, 

be  served  on  said  ,  by  delivei-ing  the  same  to  him  personally,  or  by  leaving  the 

same  at  his  last  usual  place  of  abode,  in  said  district,  at  least  five  days  previous  to  the 

day  herein  required  for  his  appearance. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

1    Seal  of   )     thereof,  at  ,  in  said  District,  on  the  day 

{the  Court.  J      of  .  A.  D.  18        . 


Clwli  of  District  Court,  for  said  District. 


Form  JVb.  58. 
ADJUDICATION  OF  BANKRUPTCY— CREDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  matter  of 


Bankrupt 


In  Bankeuptct. 


At  ,  in  said  district, 

on  the  day  of  ,  A.  D.  18    . 

District  of  ,  ss  : 

This  cause  came  on  to  be  heard  at  ,  in  said  Court,  and  , 

[Here  state  the  proceedings,  whether  there  was  no  opposiUon,  or,  if  opposition,,  what 
proceedings  were  had,  and  when  and  where,  and  what  counsel  appeared  for  the  several  par- 
ties.'\  • 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  (and  the  arguments 
of  counsel  thereon,  if  any,)  it  was  found  that  the  facts  set  forth  in  said  Petition  were 
true,  and  it  is  therefore  adjudged  that  became  Bankrupt  within  the  true 

intent  and  meaning  of  the  Act  entitled  "An  Act  to  Establish  a  Uniform  System  of  Bank- 
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ruptcy  throughout  the  United  States,"  approved  March  2,  1867,  before  the  filiDg  of  the 

said  Petition,  and  he  is  therefore  declared  and  adjudged  a  Bankrupt  accordingly.      And 

it  is  further  ordered  that  the  said  Bankrupt  shall,  within  five  days  after  the  date  of  this 

order,  make  and  deliver,  or  transmit  by  mail,  post  paid,  to  the  Marshal,  as  Messenger,  a 

Schedule  of  his  Creditors,  and  Inventory  of  his  estate,  in  the  form,  and  verified  in  the 

manner  required  of  the  Petitioning  debtor  by  the  said  Act. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

Seal  of    )     thereof,  at  ,  in  said  District,  on  the  day  of 

;.5      ■    -    -- 


Ulie  Court. 5      A.  D.  18 


Clerk  of  District  Court,  for  said  District. 


Form  JVo.  59. 


WARRANT    OF   SEIZURE    UPON    ADJUDICATION    OF    BANKRUPTCY    ON 

CREDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


■  In  Bankruptcy. 


Bankrupt 


District  of  ,  ss : 

To  THE  Marshal  of  said  District,  [or,  to  either  op  his  Deputies,]  Greeting: 

Whereas  a  Petition  for  Adjudication  of  Bankruptcy  was,  on  the  day 

of  ,  A.  D.  18       ,  filed  against  ,  of  the  County  of  , 

and  State  of  ,  in  said  District,  under  which  he  has  been  duly  declared  and 

adjudicated  Bankrupt;  you  are  therefore,  by  virtue  of  the  said  Petition  and  the  adjudica- 
tion thereon,  according  to  the  provisions  of  the  Act  entitled  "An  Act  to  Establish  a  Uni- 
form System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2,  1867, 
required,  authorized,  and  empowered,  as  Messenger,  to  take  possession  of  all  the  estate, 
real  and  personal,  of  said  ,  the  said  Bankrupt,  except  such  as  may  be  by 

law  exempt  from  the  operation  of  said  Act,  and  of  all  his  deeds,  books  of  account,  and 
papers,  and  to  keep  the  same  safely  until  the  appointment  of  an  assignee. 

And  you  are  also  directed  to  publish  notice  twice  in  the  newspapers  called 
and  ,  printed  at  ,  in  the  County  of  ,  the  first  pub- 

lication to  be  made  forthwith  as  follows : 

District  Court  of  the  United  States, 
For  the  District  of 


In  the  matter  of 


Bankrupt 


J 


In  Bankeuptct. 


A  warrant  in  Bankruptcy  has  been  issued  by  said  Court  against  the  estate  of 
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of  the  County  of  ,  of  the  State  of  ,  in  said  District,  adjudged  a 

Bankrupt  upon  the  Petition  of  his  Creditors,  and  the  payment  of  any  debts  and  the  de- 
livery of  any  property  belonging  to  said  Bankrupt,  to  him  or  to  his  use,  and  the  transfer 
of  any  property  by  him,  are  forbidden  by  law.  A  meeting  of  the  Creditors  of  said 
Bankrupt  to  prove  their  debts  and  choose  one  or  more  Assignees  of  his  estate  will  be 
held  at  a  Court  of  Bankruptcy  to  be  holden  at  ,  in  said  District,  on  the 

day  of  ,  A.  D.  18     ,  at  o'clock        M.,  at  the  office  of 

,  [giving  the  street  and  number,]  one  of  the  Registers  in  Bankruptcy  of 
said  Court. 


Marshal,  [or,  Deputy  Marshal,'^  Messenger. 


And  you  will  also  serve  written  or  printed  notice  by  mail  or  personally  on  all  Credi- 
tors whose  names  may  be  given  to  you  by  said  Bankrupt  within  five  daj's  from  the  date 
of  .such  adjudication,  within  days  after  the  date  hereof,  and  also  to  said  , 

the  Bankrupt,  which  notice  shall  be  as  follows  : 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


■  In  Bankruptcy. 


District  of  ss : 

To  ,  one  of  the  Creditors  of  said  ,  Bankrupt. 

This  is  to  give  you  notice : 

1st.  That  a  Warrant  in  Bankruptcy  has  been  issued  against  the  estate  of  , 

Bankrupt  aforesaid. 

2d.  That  the  payment  of  any  debts,  and  the  delivery  of  any  property  belonging  to 
said  Bankrupt,  to  him  or  to  his  u.se,  and  the  transfer  of  any  property  Dy  him,  are  forbid- 
den by  law. 

3d.  That  a  meeting  of  the  Creditors  of  the  debtor  to  prove  their  debts  and  choose 
one  or  more  Assignees  of  tlie  estate  will  be  held  at  a  Court  of  Bankruptcy  to  be  holden 
at  ,  in  said  District,  on  the  day  of  ,  at         o'clock      m., 

at  the  office  of  ,  [giving  the  street  and  number,^  one  of  the  Registers  in  Bank- 

ruptcy of  said  Court. 

And  the  following  are  the  names  of  the  creditors  of  said  Bankrupt  and  the  amount  of 
their  debts  as  given  to  me  by  him. 
[E.  g. — A.  B.,  (of  Boston,)  dollars.) 


And  you  have  there  this  warrant,  with  your  doings  thereon. 

In  tbstimont  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  this 
Court  to  be  affixed  at  ,  this  day  of  ,  in  the  year  of  our 

Lord  18     . 


District  Judge. 

[L.  S.] 

Clerk  of  the  Court. 
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iJeitwM  hy  Marshal  thereon. 

District  of  ,  ss : 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of  the  within 
named  ,  Bankrupt,  except  such  as  is  by  law  excepted  from  the  operation 

of  said  warrant  by  the  Act  of  Congress,  and  of  all  his  deeds,  books  of  accouht,  and 
papers  which  have  come  to  my  knowledge,  and  I  have  published  notice  by  advertisement 
on  two  different  days  in  the  newspapers  within  mentioned,  the  first  publication  of  which 
was  on  the  day  of  ,  A.  D.  18     .     I  also  within  days  after  the 

date  of  the  within  warrant  sent  written  or  printed  notice,  as  within  directed,  to  the 
within  named  ,  Bankrupt,  and  to  the  creditors  named  on  the  schedule  deliv- 

ered to  me  by  him,  and  herewith  returned.  The  notices  sent  by  mail  were  deposited  in 
the  postofBce  at  ,  on  the  day  of  ,  A.  D.  18    ,   with  the 

proper  postage  stamp  afl&xed  thereto,  and  those  delivered  personally  by  me  to  said  credi- 
tors were  delivered  at  the  times  and  the  places  set  opposite  to  the  name  of  each,  and  all 
of  said  notices  were  according  to  the  directions  set  out  in  this  warrant. 


Marshal,  [or,  Deputy  Marshal,']  Messenger. 


Fees  and  Expenses. 


1.  Service  of  warrant 

2.  Necessary  travel  at  the  rate  of  5  cents  a  mile  each  way 

3.  Notice  to  creditors,  10  cents  each 

4.  Actual  expenses  in  publishing  notices  as  follows 

5.  Actual  expenses  in  custody  of  property  and  other  services  as 

follows 


[Here  render  the  particulars. 1 


Marshal,  [or.  Deputy  Marshal,'\  Messenger. 

Affidavit  as  to  Expenses. 

District  of  ,  A.  D.  18     . 

Personally  appeared  the  said  ,  Messenger,  and  made  oath  that  the 

above  expenses    returned  by  him  under    numbers  four  and  five  have  been  actually 
incurred  and  paid  by  him,  and  are  just  and  reasonable. 


One  of  the  Registers  in  Bankruptcy  in  said  District. 
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Fona  No.  60. 

ADJUDICATION  WHERE  DEBTOR  IS  FOUND  NOT  BANKRUPT. 

In  the  District  Court  of  the  United  States. 
For  the  District  of 

In  the  Matter  of 


Bankrupt 


Iif  Bankrcptct. 


District  of 


Before  Honorable  ■ 


,  is: 
At 

on        day  of 
— ,  Judge  of  the 


,  in  said  District, 
,  A.  D.  18    . 
District  of 
District  of 

This  cause  came  on  to  be  heard  at  ,  in  said  Court,  and  [Here  state  the 

proceedings,  whether  there  was  no  opposition,  or,   if  opposed,   state  what  proceedings 
were  had,  and  when  and  where,  and  what  covinsel  appeared  for  the  several  parties.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  {pmdtlie  arguments 

of  counsel  thereon,  if  any,)  it  was  pound  that  the  facts  set  forth  in  said  Petition  were 

not  proved ;  and  it  is  therefore  Ordered,  That  said  Petition  be  dismissed,  and  that  all 

proceedings  under  the  same  be  vacated  and  annulled. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal  thereof 

{th?CoSrt.l    **  ,  in  said  District,  on  the  day  of  ,   A.  D.  18     . 


Clei'h  of  District  Court  for  said  District. 

[N.  B.  1.  If  default  be  made  by  the  Debtor  to  appear,  pursuant  to  the  order  upon  a 
Creditor's  Petition,  the  subsequent  order  may  be  made  by  a  Register  in  Bankruptcy. 

N.  B.  2.  If  no  Schedule  of  Creditors  shall  be  delivered  to  the  Messenger  by  the  Bank- 
rupt, the  Messenger  shall  prepare  such  Schedule  from  the  best  information  he  can  obtain, 
and  send  notices  accordingly.] 


Form  JVo.  61. 

DENIAL  OF  BANKRUPTCY,  AND  DEMAND  FOR  JURY  BY  DEBTOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Petition 
ol  ,  Creditor, 

vs. 


■  In  Bankruptcy. 


,  Debtor. 


At 

on  the  day  of 

District  of  ,  ss  : 

And  now  on  this  return  day  {or,  adjourned  return  day]  for  the  hearing  of  said  Peti- 


in  said  District, 
,  A.  D.  18     . 
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tion,  the  said  appears  and  denies  that  he  has  committed  the  act  of  Bank- 

ruptcy set  forth  in  said  Petition,  and  avers  that  he  should  not  he  declared  Bankrupt  for 
any  cause  in  said  Petition  alleged,  and  this  he  prays  may  be  inquired  of  by  the  Court, 
[or,  he  demands  that  the  same  may  be  inquired  of  by  a  Jury.] 

Witness  the  Honorable  ,  Judge,  of  the  said  Court,  and  the  seal  thereof, 

at  ,  in  said  District,  on  the  day  of  ,  A.  D.  18    . 


5     Seal  of     ; 
I  the  Court.  ] 


Clerk  of  District  Court,  for  said  District. 


Form  JVo.  62. 

ORDER  OF  COURT  UPON  DENIAL  OF  BANKRUPTCY  AND  DEMAND  FOR 

JURY  TRIAL. 

{Involuntary/  SanJcni^tcy.') 

In  the  District  Court  of  the  United  States, 
For  the  District  of  , 


In  the  Matter  of  the  Petition 
of  ,  Creditor, 

vs. 

,  Debtor. 


At 


,  in  the  said  District, 

on  the        day  of  ,  18    . 

District  of  ,  ss : 

Upon  the  demand  in  writing  filed  by  the  Respondent  to  said  Petition,  that  the  fact  of 

the  commission  of  an  act  of  Bankruptcy  may  be  inquired  of  by  a  Jury,  it  is  Ordered, 

That  said  issue  be  submitted  to  a  Jury  at  the  present  term  of  this  Court,  (if  a  Jui-y  be  in 

attendance,)  or,  if  in  viication,  at  the  next  term  of  this  Court. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal  thereof 

hho'coSrt  j    **  '       ,  in  said  District,  on  the  day  of  ,  A.  D.  18    . 


Cleric  of  District  Court,  for  said  District. 


Form  JVo.  63. 

APPOINTMENT  OF  TRUSTEES  UNDER  SECTION  43. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


Iir  Bankruptct. 


At  this  meeting  of  the  Creditors  of  said  Bunkrupt,  called  specially  by  order  of  said 
Court  for  the  purpose  of  determining  in  what  manner  the  estate  of  said  Bankrupt  shall  be 
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settled,  it  was  resolved  by  three  fourths  in  value  of  the  Orgditors  whose  claims  have  been 
proved,  as  follows : 

1st.  That  it  is  for  the  interest  of  the  general  body  of  the  Creditors  of  said 
that  the  estate  of  said  ,  Bankrupt,  should  be  wound  up  and  settled, 

and  distribution  made  among  the  Creditors  by  trustees  under  the  inspection  and  direc- 
oa  of  a  Committee  of  Creditors. 

2d.  That  this  resolution  be  certified  and  reported  to  the  Court.  t 

3d.  That  be  nominated  as  trustee  to  take,  hold,  and  distribute  said 

estate. 

4th.  That  ,  of  ,of  ,  be  the  Committee 

of  the  Creditors  under  whose  direction  the  said  Trustee  shall  act. 


Creditors. 


Amount  of  Debts. 


Cts. 


Affidavit  of  Banlcrupt. 

A.  B.,  the  said  Bankrupt,  being  duly  sworn,  [or,  aflBrmed,]  says  that  the  names  of  > 
the  persons  affixed  to  the  foregoing  resolution  represent  three-fourths  in  value  of  all  his 
creditors  whose  claims  have  been  proven  against  his  estate. 


Subscribed  and 


to,  before  me,  this 


day  of 


A.  D.  18. 


Register,  [or,  U.  S.  Commissioner.} 

Certificate  of  Register  thereon. 

In  the  District  Court  of  the  United  States, 
Tor  the  District  of 

(In  Bankruptcy.) 

At  ,  the  day  of  ,  A.  D.  18     ,  I  hereby  certify  that  at  a 

meeting  of  the  Creditors  of  said  ,  held  this  day  in  pursuance  of  a  notice  regu- 

larly given  according  to  the  provisions  of  the  Act  of  Congress  entitled,  &c.,  approved 
March  2, 1867,  [or,  according  to  the  order  of  the  Court,  as  the  c^e  may  be,]  the  above 
resolutions  were  adopted  and  signed  by  three  fourths  in  value  of  the  Creditors  of  said 
Bankrupt,  who  were  present  or  were  represented  at  said  meeting. 


Register  in  Bankruptctf. 
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Order  of'the  Court  on  above  Proceedings, 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


■In  Bankruptct. 


The  foregoing  certificate  having  been  filed  and  read,  it  is  Ordered,  That  the  said 
shall  convey,  transfer,  and  deliver  all  his  property  or  estate  to  ,  as  trustee 

by  deed,  in  the  following  form  : 

District  of  ,  ss : 

In  the  District  Court  of  the  United  States,  for  said  District. 

This  indenture  made  this  day  of  ,  A.  D.  18    ,  between  , 

{the  Debtor,)  of  ,  in  the  County  of  ,  and  State  of  , 

and  ,  on  behalf  and  with  the  consent  of  ,  Creditors  of  the  said 

,  WITNESSETH,  that  the  said  {the  Debtor,)  hereby  conveys, 

transfers,  and  delivers  all  his  estate  and  effects  to  ,  absolutely,  to  have  and 

to  hold  the  same  in  the  same  manner  and  with  the  same  rights  in  all  respects  as  the  said 

would  have  had  or  held  the  same  if  no  proceedings  in  bankruptcy  had  been 

taken  against  him,  to  be  applied  and  administered  for  the  benefit  of  the  Creditors  of  said 

,  in  like  manner  as  if  said  had  been  at  the  date  hereof  duly 

adjudged  Bankrupt,  and  the  said  (trustees)  had  been  appointed  assignee  in  bankruptcy 

under  said  act. 

In  testimony  whereof,  the  said  _  (debtor,)  and  the  said  ,  (trustees,) 

in  acceptance  of  said  trust,  have  hereunto  set  their  h^nds  and  seals,  this  day  of 

,A.  D.  18     . 
Executed  in  presence  of — 


-,  [i.-  s] 
-  [l-  s.] 
-,  [L-  s.] 


This  day  appeared  before  me,  a  Register  in  Bankruptcy,  the  above-named  , 

(Bankrupt,)  and  acknowledged  the  foregoing  instrument  by  him  signed  to  be  his  free  act 
and  deed. 


Register  in  Bankruptcy. 


We  hereby  give  our  assent  to  the  execution  of  the  above  deed : 

Names  of  Creditors. 

Residence. 

Amount. 

- 

Dolls. 

Cts. 
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Oath  of  Bankrupt. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


■In  Bankeuptct. 


,  the  said  Bankrupt,  being  duly  sworn,  doth 
depose  and  say  that  he  has  nonveyed,  transferred,  and  delivered  all  his  property  to  the 
trustees  in  the  above  indenture  named,  and  that  the  persons  signing  their  consent  to  the 
above  conveyance  represent  three-fourths  in  value  of  all  his  Creditors  whose  claims  have 
been  proved  against  his  estate. 


Bankrupt. 
Subscribed  and  sworn,  {or,  affirmed,]  this  day  of  ,  A.  D.  18 

Before  me, 

Register  in  Bankruptcy. 
Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  District,  on  the  day  of  ,  A.  D.  18 

5    Seal  of    i  > 

{the  Court. 5  Qlerh  of  Bistrict  Comt,  for  said  District. 

Advertisement  of  Trustee. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 

(In  Bankruptcy.) 

This  is  to  give  notice,  that  by  an  indenture  bearing  date  the  day  of  , 

A.  D.  18    ,  ,  of  ,  has  conveyed  and  assigned 

all  his  estate  and  eflfects  whatsoever  to  ,  as  trustee,  upon  trust  for  the 

benefit  of  all  the  Creditors  of  ,  and  that  said  conveyance  was  duly  executed 

according  to  the  provisions  of  the  43d  Section  of  the  Bankrupt  Act  of  March  2,  1867. 

Dated  this  day  of  ,  A.  D.  18     . 


Trustees. 
Order  of  Court. 

The  foregoing  proceedings  under  the  43d  Section  of  the  Bankrupt  Act  of  March  2, 
1867,  having  been  placed  on  file  and  read,  it  is 

Ordered,  That  all  proceedings  upon  said  Petition  in  Bankruptcy  be  stayed  until  the 
further  order  of  the  Court. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal  thereof, 

at  ,  in  said  District,  on  the  day  of  ,  A.  D.  18     . 


Seal  of 
( the  Court. 


Clerk  of  District  Court,  for  said  District. 
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Form  No.  64. 
ORDER  CONCERNING  SALE  OF  PROPERTY  BY  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


In  Bankbuptct. 


At 


,  in  said  District,  on 

the  day  of  ,  A.  D.  18    . 

District  of  ,  ss : 

Upon  the  representation  of  ,  a  Creditor  of  said  ,  and 

upon  the  proofs  filed  therewith,  it  is  Ordered,  That  the  real  estate  of  said  Bankrupt, 

when  ofiered  for  sale  by  his  Assignee,  shall  be  sold  in  lots  or  parcels  as  follows,  [Here 

follows  the  direction  by  reference  to  plat  or  any  other  specific  description  or  order  in  which 

the  property  shall  he  sold.^ 

■  Witness  the  Honorable  .  Judge  of  the  said  Court,  and  the  seal 

{     Seal  of     )    thereof,  at  j  in  said  District,  on  the  day  of  , 

(  the  Court.    J      a     Tk   lo 


A.  D.  18 


Clerk  of  District  Court,  for  said  District. 


Form  No.  65. 

ORDER  CONCERNING  SALE  OF  PROPERTY  OF  CORPORATION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Bankruptcy  of 


A  corporation  formed  under  the  laws  of 
the  State  of 


In  Bankbuptct. 


At 


the 


,  in  Said  District,  on 
day  of  ,  A.  D.  18    . 


,  ss : 


District  of 
Upon  the  representation  of  ,  a  Creditor,  [or,  the  party  in  interest,] 

and  upon  the  proofs  filed  therewith,  it  is  Ordered,  That  the  franchise  of  said  corporation 
be  sold  in  fractional  parts  according  to  the  number  of  shares  therein,  as  follows,  [Jf  there 
he  one  thousand  shares  of  the  corporation  the  order  may  require  that  the  franchise  he  sold 
in  fractions  of  ,  or,  in  any  other  proportion.'] 

Witness  the  Honorable     .  ,  Judge  of  said  Court,  and  the  seal  there- 

„    ,       ,    of,  at  ,  in  said  District,  on  the  day  of  , 

C  Seal         {  « „ 

{of  the  Court.  5     A.  D.  18      . 


Clerk  of  District  Court,  for  said  District. 
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Form  No.  66. 
ORDER  OF  DIMINUTION  OF  CLAIM. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankkuptct. 


At 


in  said  District,  on 
,  A.  D.  18    . 


the         day  of 
District  of  ,  sa : 

Upon  the  evidence  submitted  to  this  Court  upon  the  claim  of  ,  against 

said  estate,  (and,  if  the  fact  be  so,  wpon  hearing  counsel  thereon,)  it  is  Ordered,  That  the 
amount  of  said  claim  he  reduced  from  the  sum  of  ,  as  set  forth  in  the  affi- 

davit in  proof  of  claim  filed  by  said  Creditor,  in  said  case,  to  the  sum  of  ,  and 

that  the  latter  named  sum  be  entered  upon  the  books  of  the  Assignee  as  the  true  sum 
upon  which  a  dividend  shall  be  computed,  [if  with  interest,  insert,  "  with  interest  there- 
on from  the  day  of  ,  A.  D.  18    . 


Cleric  of  District  Court,  for  said  IHstrict. 


Fm-m  JSfo.  67. 
EXPUNGING  OR  ALLOWANCE  OP  CLAIM. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  the  Matter  of 


Bankrupt. 


■  In  Bankruptcy. 


At 


,  in  said  District,  on 
,A.D.  18    . 


the  day  of 

District  of  ,  ss : 

Upon  the  evidence  submitted  to  the  Court,  upon  the  claim  of  against  said 

estate,  (a/nd,  if  the  fact  be  so,  upon  hearing  counsel  thereon,)  it  is  Ordered,  That  said 
claim  he  disallowed  and  expunged  from  the  list  of  claims  upon  the  Assignee's  record  in 
said  case. 

Witness  the  Honorable  ,  Judge  of  said  United  States  District 

Court 


Cleric  of  IHstrict  Court,  for  said  District. 

[N.  B. — If  the  claim  is  found  to  be   good,  say,  "  It  is  Ordered,  That  said  claim  be 
establislied  to  the  full  amount  thereof."} 
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Fm-m  ]Sfo.  68. 

IN  CASE  OF  DISALLOWANCE  THE  CREDITOR  MAY  FILE  THE  FOLLOWING 

NOTICE  OR  APPEAL. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt. 


At 


To- 


In    BANKnUPTCT. 


,  on  the        day  of 


,  A.  D.  18 


Assignee  of  said  estate : 
You  are  hereby  notified  that  I  claim  an  appeal  from  the  decision  of  the  Judge  of  said 
Court  made  on  the  day  of  A.  D.  18     ,  refusing  to  allow  my  claim  when 

presented  against  the  estate  of  ,  Bankrupt,  to  the  Circuit  Court  of  the  United 

States  next  to  be  holden  at  ,  in  said  District,  on  the  day  of  , 

A.  D.18     . 


[If  the  appeal  is  from  a  disallowance  of  part  of  the  claim,  instead  of  "refusing  to  allow 
my  claim"  say,  " reducing  my  claim."'] 

,  Creditor. 


OVERRULED    CASES 

Iir   THE 

UNITED  STATES  SUPREME  COURT. 


In  re  Aird,  | 

ads.  \  December  Term,  1867.  Appeal  from  District  Court  of  Western  Arkansas 

Ltjkins,  J 

'  2  N.  B.  S.  27.     [_From  6th  Wallace,  78.] 

Davis,  J. 

Decree  reversed.  District  Court  ordered  to  enter  decree  setting  aside  conveyance  as 
fraudulent.  Because  debtor,  in  failing  circumstances,  cannot  sell  and  convey  his  land, 
even  forvalflable  consideration,  by  deed  without  reservation,  and  yet  reserve  to  himself  the 
right  to  possess  and  occupy,  for  even  a  limited  time,  for  his  own  benefit. 


:} 


In  re  J.  E.  Bromley  &  Co., 
Territory  of  Utah. 

SK  BB.  169. 
Hawlet,  C.  M.  J. 

1.  Defendant  is  liable  to  examination  after  due  service,  and 

2.  Being  before  the  court  on  his  own  behalf,  is  liable  without  notice,  and 

3.  He  cannot  claim  protection  of  the  court,  on  the  ground  that  his  answer  will  crimi- 
-date  himself. 

In  re  Their  Creditors,     1 

ads.  y  Louisiana. 

Meekins,  Kelly  <fc  Co.      I 

Appeal  from  3d  District  Court  of  New  Orleans. — Fellowes,  J . 
SN.B.  B.  126. 

ISLEY,  J. 

Judgment  annulled,  avoided  and  reversed,  and  rehearing  refused-  Because  the  United 
States  bankrupt  law  does  not  divest  the  State  courts  of  the  jurisdiction  necessary  to  the 
final  administration  of  the  estate  of  an  insolvent  who  had  made  a  surrender  previous  to 
its  passage. 


In  re  Fenton,  ) 

ads.  \  Utah  Territory. 

Kenyon.  I 

""  6  N.  B.  B.  238. 

McKEAif,  C.  J.    Hawley,  J.    Strickland,  J. 

The  publishers  of  a  daily  paper  and  proprietors  of  a  book  and  job  printing  ofBce  are 
manufacturers  within  the  meaning  of  the  bankrupt  act. 

Payment  of  wages  to  employees,  though  made  in  the  regular  course  of  business,  is  an 
act  of  bankruptcy  if  done  in  contemplation  of  insolvency ;  for,  although  the  law  prefers  an 
employee  to  the  amount  of  fifty  dollars,  this  preference  must  be  secured  by  and  through 
the  proceedings  in  bankruptcy,  and  not  outside  of  them  or  independent  of  and  in  spite 
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of  the  act.     The  negotiable  paper  of  a  firm  of  manufacturers  is  commercial  paper  within 
the  meaning  of  the  act,  regardless  of  the  purpose  for  which  it  was  given. 
Demurrer  overruled. 


In  re  Howaed, 

Texas. 
Herndon.  I 

4  N.  B.  B.  61. 


V 


-,  C.  J. 


Where  an  appellant  in  this  court  becomes  bankrupt  after  his  appeal  is  taken,  his 
assignee  in  bankruptcy,  upon  the  production  of  the  deed  of  assignment  of  the  register  in 
bankruptcy,  duly  certified  by  the  clerk  of  the  proper  court,  may,  on  motion,  be  substi- 
tuted as  appellant  in  the  case. 

Order  made  accordingly.     (9  Wallace,  664.) 


In  re  Howard  et  al.         j  j^^j^g^l  from  the  U.  S.  Circuit  Court  fw  tlie  Western  District 


ads. 

>f,  ass.  J 

5  N.  B.  B.  130. 


-,  ■  r      of  Texas. 

Masterson,  ass.  1 


Miller,  J. 

When  there  has  been  a  joint  decree  against  two  parties  and  one  alone  'asks  for  an 
appeal,  the  appeal  will  be  dismissed,  unless  it  appears  by  the  record  that  the  other  party 
had  been  notified  in  writing  to  appear ;  and  that  he  had  failed  to  appear,  or,  if  appearing, 
had  refused  to  join.     Appeal  dismissed. 


In  re  KVNT,  Assignee  of  Kelley  &  GhADDiNG,       1   _         ^    ^i    r,-      -t  n *   ta^tt 

i  (  Error  to  the  Circuit  Court  of  the  U. 

„  .,  .    ,    I      S.  for  tlie  District  of  Kansas. 

Second  National  Bank  of  Leavenworth,  et  al.  j 

^4  N.  B.  B.  198. 
Field,  J. 

Where  the  mortgagor  remains  in  possession  of  his  stock  of  goods — the  property  mort- 
gaged— and  continues  with  consent  of  mortgagee  to  make  sales  therefrom,  the  mortgage 
does  not  constitute  a  lien.    Judgment  affirmed. 


In  re  Sam'l  D.  Bardwell,  and  others,   I 

ads.  >  Worcester,  Mass.    Judicial. 

Nathaniel  C.  Day.  J 

'  3  N.  B.  B.  115. 

Gray,  J. 

Bill  in  equity  to  set  aside  proceedings  instituted  under  the  insolvent  laws  of  the  com- 
monwealth, March  18,  1867.     General  demurrer  filed.     Demurrer  sustained. 

In  re  Berry,  j 

ads.  \  California,  April  Term,  1869. 

Martin.  J 

"  ^  2  N.  B.  B.  188. 

Sanderson,  J. 

Judgment,  rendered  against  debtor  in  State  Court,  claimed  discharge  by  virtue  of  pro- 
ceedings und*  insolvent  law  of  the  State,  commenced  May  1,  1867,  and  terminated  by- 
final  decree,  July  1,  1867.  Appeal  from  court  below  denying  motion  to  quash  execu- 
tion on  such  judgment. 

jjgl^ That  the  Bankruptcy  Act  did  not  take  effect  to  supersede  State  laws  until  June 

1,  1867.     State  insolvent  court  acquired  jurisdiction  of  the  case  on  issue,  May  1,  1867, 
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being  prior  to  operation  of  Bankrupt  Act ;  hence  the  proceedings  are  valid  and  unaffected 
by  Bankrupt  Act. 

Semble — State  insolvent  laws  were  superseded  by  Bankrupt  Act,  June  1, 1867,  and 
all  proceedings  commenced  under  said  laws  thereafter,  are  null  and  void. 


In  re  Dwight  Foster,  et  al.,  ass.,  \ 

ads.  ^  Massachusetts.     Judicial. 

John  Q.  A.  Clifton,  et  al.        J 

3  N.  B.  B.  162. 
Gray,  J. 

Motion  to  dismiss  petition  to  enforce  mechanics'  lien  on  the  ground  that  petitioners  on 
their  own  petition,  had  been  sebsequently  adjudged  bankrupt  in  the  U.  S.  Bankruptcy 
Court. 

The  mechanics'  lien  was  not  dissolved  thereby. 

The  State  Court  may  entertain  the  petition  without  necessarily  conflicting  or  interfer- 
ing with  the  jurisdiction  of  tlie  Bankruptcy  Court. 

Motion  denied,  and  case  to  stand  continued  to  await  result  of  the  action  of  that  court. 

In  re  Glidden,  et  al.,      | 

ads.  ^  California. 

Merritt.  I 

"  5  N.  B.  B.  157. 

When  a  complaint  is  defective  in  form,  but  not  in  substance,  such  defect  can  only  be 
reached  by  demurrer,  on  the  ground  that  the  complaint  is  unintelligible  or  uncertain. 

The  filing  in  the  Appellate  Court  of  an  adjudication  of  bankruptcy  of  tlie  defendant, 
rendered  by  the  register  of  the  United  States  District  Court,  after  the  appeal  is  taken, 
will  not  have  the  effect  to  stay  the  proceedings  on  the  appeal.  A  judgment  of  the  court 
below,  from  which  an  appeal  is  pending,  is  a  final  judgment,  in  contemplation  of  section 
21,  of  the  United  States  Bankrupt  Act. 

Motion  for  nonsuit  overruled. 


In  re  Harmer,  \ 

ads.  }•  Pennsylvania. 

Peiper.         •      J 

5  N.  B.  B.  252. 
SnARSwoon,  J. 

Section  2,  of  the  United  States  Bankrupt  Act,  does  not  preclude  a  State  Court  from 
jurisdiction  of  action  by  the  assignee  on  a  cause  which  accrued  to  the  bankrupt. 

Judgment  for  the  defendant  on  the  demurrer  to  the  plea  of  the  statute  of  limitations  to 
the  third  court. 


In  re  George  A.  Hawkins,  |  „„  „ 

andntliprs  \  Connectmit.     Of  Errors, 

ana  otiwts,  J-  j^^^^j    jggg_ 

Appeal  prom  Probate.    I 

8  N.  B.  B.  122. 

Carpenter,  J. 

Voluntary  assignment  by  debtor  under  insolvent  law  of  the  State  held  valid,  although 

the  U.  S.  Bankrupt  Act  was  in  existence  and  applicable  to  the  case  at  the  time   of 

assignment. 

Proceedings  of  Probate  Court  held  good.    Assignment  good  at  common  law  without 

aid  of  statute. 
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In  re  Hotchkiss,         \ 

ads.  f  Cormecticut.    Of  Errors. 

Maltbie.  ) 

5  N.  B.  B.  485. 
Carpenter,  J. 

Debtor  filed  his  deed  of  assignment  under  the  insolvent  law  of  Connecticut,  and  an 
assignee  was  appointed.  The  Supreme  Court  decided  that  the  assignee  was  entitled  to 
judgment  against  the  deputy  sheriff  for  property  seized  by  virtue  of  a  writ  of  attach- 
ment, holding  that  the  distribution  of  a  debtor's  property,  under  the  State  insolvent 
laws,  was  not  a  violation  of  the  provisions  of  the  United  States  Bankrupt  Act. 

From  the  provisions  of  the  35th  section  of  said  Act,  it  is  manifest  that  Congress  in- 
tended that  the  various  conveyances  therein  specified  shall  be  valid,  unless  proceedings 
in  bankruptcy  are  instituted  within  six  months. 

The  Court  of  Common  Pleas  advised  to  render  judgment  for  the  plaintiff. 


,      '       ■'  I  December  Term,  1871.    Appeal  from  the  U.  S.  dreuit  Court 

_,  '     ,  j     for  the  District  of  Arkansas. 

6  N.  B.  R.  49. 
Field,  J. 

By  insolvency,  as  used  in  the  bankrupt  act,  when  applied  to  traders  and  merchants, 
is  meant  inability  of  a  party  to  pay  his  debts  as  they  become  due  in  the  ordinary  course 
of  business. 

The  transfer  by  a  debtor  of  a  large  portion  of  his  property,  while  he  is  insolvent,  to 
one  creditor,  without  making  provision  for  an  equal  distribution  of  its  proceeds  to  all  his 
creditors,  necessarily  operates  as  a  preference  to  him,  and  must  be  taken  as  conclusive 
evidence  that  a  preference  was  intended,  unless  the  debtor  can  show  that  he  was  at  the 
time  ignorant  of  his  insolvency,  and  that  his  affairs  were  such  that  he  could  reasonably 
expect  to  pay  all  his  debts.  The  burden  of  proof  is  upon  him  in  such  a  case,  and  not 
upon  the  assignee  or  contestant  in  bankruptcy. 

A  creditor  has  reasonable  cause  to  believe  a  debtor,  who  is  a  trader,  to  be  insolvent, 
when  such  a  state  of  facts  is  brought  to  the  creditor's  notice  respecting  the  aifairs  and 
pecuniary  condition  of  the  debtor  as  would  lead  a  prudent  business  man  to  the  conclu- 
sion that  he  is  unable  to  meet  his  obligations  as  they  mature  in  the  ordinary  course  of 
business.  • 

A  transfer  by  an  insolvent  debtor  with  a  view  to  secure  his  property,  or  any  part  of  it 
to  one  creditor,  and  thus  prevent  an  equal  distribution  among  all  his  creditors,  is  a  trans- 
fer in  fraud  of  the  bankrupt  act.    Decree  affirmed. 

In  re  Mason,  ass.,         | 


Smith. 


December  Term,  1870.  Appeal  from  the  Supreme  Court  of  the 
District  of  Columbia. 


6  N.  B.  B.  1. 

7!LIFrORD,  J. 

When  a  party  lays  claim  to  a  certain  fund,  the  possession  of  the  depository  is  his 
possession,  provided  his  claim  is  just  and  legal ;  therefore  if  the  assignee  in  bankruptcy 
would  divest  him  of  the  possession  and  control  of  the  fund  in  question,  he  must  do  it  by 
a  suit  at  law  or  in  equity,  as  provided  in  the  third  clause  of  the  second  section  of  the 
bankrupt  act. 

Strangers  to  the  proceedings  in  bankruptcy  not  served  with  process  and  who  have  not 
voluntarily  appeared  and  become  parties  to  such  a  litigation,  cannot  be  compelled  to  come 
into  court  under  a  petition  for  a  rule  to  show  cause,  as  the  third  clause  of  the  second 
section  of  the  said  act  affords  the  assignee  a  convenient,  constitutional  and  suf&cient 
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remedy  to  contest  every  adverse  claim  made  by  any  person  to  any  property  or  rights  of 
property  transferable  to  or  vested  in  such  assignee. 
Decree  reversed  and  cause  remanded  for  further  proceedings. 


In  re  Snkdakbk.      I  jjtah. 

4  N.  B.  E.  43. 

IlAWtBT,  J. 

Where  a  mortgagee  fails  to  secure  an  equitable  lien  by  bill  and  the  appointment  of  a 
receiver  on  products  or  rents  of  mortgaged  premises  after  a  default,  even  though  the 
premises  sell  for  less  than  his  claims,  at  a  sale  by  the  mortgagor's  assignee  in  bankruptcy, 
he  will  only  be  entitled  to  a  pro  rata  share  on  the  deficiency  of  his  claim  out  of  the  bank- 
rupt's assets. 

Motion  of  petitioning  mortgagee  denied  and  order  issued  directing  assignee  to  dis- 
tribute pro  rata. 


In  re  J.  M.  Snedakbk,      I 
Territory  of  Utah.  i 

■  3  2V.JB.  JR.155. 

C.  M.  Hawlet,  J. 

A  creditor,  whose  debt  is  provable,  cannot  prosecute  to  judgment,  either  at  law,  or  in 
equity.  Holding  security,  he  can  be  admitted  as  creditor  only  on  the  balance  alter  sale 
thereof, — he  must  go  into  court. 


In  re  Stewart  &  Co.,      1 
ads.  ( 

Levt. J 

4  N.  B.  B.  193. 
Clifford,  J. 

A  creditor's  debts,  due  from  belligerents,  are  not  annulled,  but  only  suspended  during 
the  war.    When  peace  is  restored  they  are  revived,  and  the  remedy  in  favor  of  the  cred- 
itor is  restored. 
Judgment  of  court  below  confirmed. 

In  re  Wm.  S.  Stkachajst,      ! 
Territory   of  New  Mexico.     \ 

3  N.  B.  B.  148. 
Johnson,  A.  J. 

Discharge  cannot  be  refused,  simply  for  the  reason  that  publication  of  notice  of  appoint- 
ment of  assignee  was  omitted.  Petitioner  having  done  and  performed  all  matters  and  things 
required  by  law,  and  obeyed  the  orders  of  this  court  in  the  premises,  his  final  discharge, 
as  prayed  for,  must  he  granted. 

In  re  Kblset,  ct  at,  \ 

ads.  \ 

Lbighton.  j 


4  N.  B.  B.  155. 
Barrows,  J. 

The  bankrupt  certificate  of  discharge  duly  pleaded  in  an  action  against  him  in  the 
Supreme  Judicial  Court,  will  not  dissolve  an  attachment  made  by  virtue  of  the  writ  in 
the  action,  more  than  four  months  prior  to  the  defendant's  commencement  of  proceedings 

155 
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in  bankruptcy.  The  attachment  thus  made  may  be  enforced  by  an  execution  issued 
upon  a  special  judgment  rendered  by  the  court  in  which  the  action  was  entered  and 
prosecuted. 

The  District  Court  of  the  United  States  does  not  have  exclusive  jurisdiction  in  such 
matters. 

Exceptions  overruled. 


In  re  The  Manupactukers  Wat.  Bank 


of  Philadelphia,  { 


,  '  f  Pennsylvania,  Jan.,  1870. 

Mays.  I 


4  N.  B.  B.  147. 
Sharswood,  J. 

The  property  of  a  bankrupt  vests  in  his  assignee  as  of  the  date  of  the  commencement 
of  proceedings,  and  no  payment  by  or  to  him  subsequent  to  that  date  is  valid,  even  though 
made  or  received  bona  fide,  or  without  notice.     Judgment  affirmed. 


Ill  re  EiPiBY, 

ads.  ^  Maine. 

Cokey,  et  al.         J 


I. 


4  N.  B.  B.  163. 

DiCKERSON,  J. 

A  discharge  duly  granted  under  the  United  States  Bankrupt  Act  of  1867,  when 
pleaded  in  bar  to  the  further  maintenance  of  an  action  for  prior  indebtedness,  cannot  bo 
impeached  in  this  court  for  any  cause  which  would  have  prevented  the  granting  of  it  under 
section  29,  or  been  sufficient  grounds  for  annulling  it  under  sec.  24. 

Tlie  authority  to  set  aside  and  annul  a  discharge  in  bankruptcy,  conferred  upon  the 
federal  court  by  sec.  34,  is  incompatible  with  the  exercises  of  the  same  power  by  a  State 
Court ;  and  the  former  is  paramount. 

Judgment  for  defendant  for  his  costs  in  the  law  court  only. 

In  re  John  Tappan,      | 

ads.  f  SuffolJc,  Mass. 

Carlton  Bates.         J 

3  N.  B.  B.  159. 
Wells,  J. 

Assignment  under  the  Bankrupt  Act  per  c.  176,  sec.  14,  vests,  in  the  assignee,  title  to 
all  of  the  bankrupt  property,  "although  the  same  is  then  attached  on  mesne  process  " 
and  "shall  dissolve  any  such  attachment  made  within  four  months  next  preceding  the 
commencement  of  such  proceeding"  in  bankruptcy,  does  not  prevent  the  enforcement  of 
a  judgment  against  the  bankrupt  on  a  portion  of  his  property  attached  in  an  action  more 
than  four  months  before  he  commenced  proceedings  in  bankruptcy. 
The  judgment  therefore  affirmed. 


In  re  Thompson,  Greenfield  &  Another,  | 
ads.  \ 

L."W.  GrlTNTHER  &  ANOTHER.  J 

Same,  ads.  Max  Raedbr — \st  District,  New  York. 

3  N.  B.  B.  179. 
Ingeaham,  J. 

Assignee  must  show  right  to  property  in  controversy,  in  order  to  make  himself  a  party. 

Motion  denied,  with  leave  to  renew  upon   other  papers  and  paying  costs  of  this 
motion. 
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In  re  Thoknhill,  et.  al.,  ) 

ads.  'f  Louisiana. 

Morgan,  et  al.         j 
~  ~    5  N.  B.E.I. 

CtlFFOKD,  J. 

Decrees  in  equity,  in  order  that  they  may  be  re-examined  in  this  court  must  be  final 
decrees,  rendered  in  term  time,  as  contra-distinguished  from  mere  interlocutoi'y  decrees 
or  orders,  which  may  be  entered  at  chambers,  or,  if  entered  in  court,  are  still  subject  to 
revision  at  the  final  hearing. 

Appeal  from  decision  of  circuit  dismissed  for  want  of  jurisdiction. 


In  re  Woods,  Ass.,  etc.,  | 

acfe.  \  Missouri. 

FOKSYTH.  j 

~^  5N.B.B.78. 
Story,  J. 

A  joint  request  by  the  individual  members  of  a  firm  soliciting  B.  to  become  a  surety  of 
one  of  them  in  an  administration  bond,  does  not  create  a  liability  of  the  firm.  Hence 
upon  the  firm  being  subsequently  declared  bankrupt  B.  has  no  debt  due  therefrom,which 
is  recoverable  at  law. 

Judgment  of  Circuit  Court  affirmed. 
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IN   THE 

UNITED  STATES  CIRCUIT  COURT. 


In  re  Able,  et.  at,       j 

I        ads.  \  Kentucky. 

Payne  &,  Ekotheb.     J 

4  N.  B.  B.  67. 
Lindsay,  J. 

Judgment  reversed,  because  the  discharge  of  one  member  from  personal  liability,  does 
prevent  enforcement  of  liens  upon  property  fraudulently  conveyed  by  a  firm. 


u 


In  re  Alabama  &  Chattanooga  Railroad  Co.)  , 

}  S.  v.,  New  TorTc. 
Vide  5  N.  B.  B.  97.  j 

'  6  N.  S.  S.  107. 

WoODEUPP,  C.  J. 

A  railroad  company  incorporated  by  the  laws  of  a  State  for  constructing,  maintaining 
and  operating  a  railroad,  cannot  be  proceeded  against  in  bankruptcy  in  a  district  court 
without  the  State  or  States  where  its  railroad  is  to  be  built,  maintained  and  operated,  on 
the  petition  of  a  creditor  charging  an  act  of  bankruptcy.  Allegation  and  proof  that  such 
company  kept  an  office  in  said  district  for  six  months  next  preceding  the  fihng  of  the  peti- 
tion, where  its  ofBcers  acted,  its  board  of  directors  met,  and  where  it  contracted  debts, 
made  loans,  purchases  and  payments,  does  not  give  such  court  jurisdiction. 

In  what  districts  proceedings  against  a  debtor  m  invitum  may  be  instituted,  described. 

"  Carrying  on  business,"  within  the  meaning  of  the  eleventh  section  of  the  bankrupt 
law,  as  applied  to  a  railroad  corporation,  does  not  mean  the  conduct  of  such  transactions 
as  are  merely  collateral  or  incidental  to  the  purpose  for  which  the  corporation  is  created, 
whether  they  are  conducted  by  agents  or  officers,  and  although  an  office  is  continuously 
kept  for  the  purpose. 

The  business  of  a  railroad  company,  in  the  sense  of  the  act,  can  only  be  carried  on 
where  the  railroad  is  or  is  to  be  constructed,  maintained  and  operated ;  hence,  the  dis- 
trict court  of  the  United  States  for  the  southern  district  of  New  York,  has  no  jurisdic- 
tion to  adjudge  an  Alabama  railroad  corporation  a  bankrupt  on  such  a  petition  by  a 
creditor. 

Adjudication  of  bankruptcy  reversed. 


In  re  Alexander, 
District  of  Virginia. 

'ZN.B.B.6. 

Chase,  C.  J. 

A  holder  of  a  second  lien  on  encumbered  realty  assets  in  the  hands  of  the  assignees  in 
bankruptcy,  and  a  tenant  of  the  assignees  in  their  name  and  with  their  approval,  appeal 
from  two  orders  of  the  District  Court  that  the  property  be  sold,  and  the  first  lien  be 
received  in  part  payment.     The  assignees  withdrew  permission  for  their  names  to  be  used 
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ip  the  proceedings  on  the  appeal ;  whereupon  application  was  made  by  the  second  lien 
holder  and  the  tenant  to  file  bill  in  equity  praying  appropriate  relief. 

Held — That  the  special  appellate  jurisdiction  of  the  Circuit  Court  is  limited  to  con- 
troversies between  assignees  and  claimants  of  adverse  interests,  and  to  controversies  be- 
tween assignees  and  creditor  claimants. 

Appeal  would  not  lie  from  the  orders  in  question,  and  would  not  lie  in  any  case,  unless 
made  under  the  conditions  prescribed  by  the  8th  sec.  of  the  bankruptcy  act.  Leave 
given  to  file  hill,' a,ni proceedings  in  District  Court  suspended. 

In  re  P.  Adams  Ames,  et  al.,         1 

DwiGHT  Foster,  et  at,  Ass.,  of       j 
McKay  <fc  Aldus.  I 

a  AT.  B.  B.  147. 
Lowell,  J. 

Bill  in  equity.  Temporary  injunction  ordered.  Leave  to  all  parties  to  appear,  with 
evidence,  before  register  and  to  apply  to  court  from  time  to  time. 

In  re  Bank  of  Louisiana,  1 

ads. 
Thornhill,  et  al.,  et 
Williams,  et  al.  See  3  N.  B.  B.-llO. 

5  JV.  B.  B.  367. 
Woods,  J. 

Petition  to  reverse  and  review  adjudication  of  banicruptcy  against  defendant,  com- 
missioners having  been  appointed  under  State  law  for  the  purpose  of  liquidating  the 
affairs  of  the  bank.  Defendants  except  on  ground  that  the  commissioners  are  not  legal 
representatives. 

Petition  dismissed  with  costs.    Judgment  of  abjudication  confirmed. 


In  re  Bank  of  Louisiana, 

ads. 

Thoknhiil,  et  al.,  et  "Williams. 

See  3  N.  B.  B.  110. 


■  Louisiaria. 

I 

.) 

5  JSf.  B.  JR.  377. 
Beadlet,  J. 

All  orders  in  above  entitled  cause  made  by  Circuit  or  District  Court,  since  date  of  inr 
junction,  granted  by  circuit  judge,  vacated  and  annulled,  and  ordered  that  all  things  be 
restored  to  the  condition  at  which  they  stood  at  date  of  injunction. 


In  re  Beokekford, 
Missouri. 


AN.B.  iJ.  59. 

MiLLEK,  KrEKEL,  J  J. 

Judgment  confirmed,  because  setting  apart  the  sum  of  $1,000  in  lieu  of  a  homestead 
was  correct,  according  to  provisions  of  Bankrupt  Law,  and  not  in  violation  of  constitu- 
tion of  the  United  States. 


In  re  S.  R.  Beckwith,  et  al.,  ^ 

«*•  \  N.  D.  Ohio. 

J.  0.  Keal,  on  pet.  H.  K  Bill,  ass.  I 

~  ~  2  N.  B.  B.  82. 

SWATNE,  J. 

Decision  reversed. 
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In  re  J.  B.  Billings,  | 

ads.  \  Bist  of  Iowa. 

Eliza  J.  Euddick.  J 

"  ~  3  N.  B.  n.  14. 

Miller,  P.,  J. 

Writ  of  error  dismissed  at  plaintifF's  cost.     Plaintiff  remitted  to  such  other  proceedings 
as  he  may  think  advisable  under  Sec.  2,  B.  A. 


\  S.  D.  N. 


In  re  Biningeb  &  Co., 

ads.  )  S.  D.  N.  T. 

Habdt,  Blake  &  Co.  J 

4  M.  B.  B.  77. 
WooDituFr,  C,  J. 

Decree  afBrmed.  Held,  that  the  taking  of  property  of  insolvent  traders,  by  a  receiver 
appointed  by  a  state  court,  is  a  taking  under  legal  process  within  the  meaning  of  Sec. 
39  of  the  Bankruptcy  Act. 

And  suspension  of  commercial  paper  without  resumption,  by  a  solvent  debtor  for  a 
period  of  fourteen  days,  is^er  se  fraudulent,  and  an  act  of  bankruptcy. 

In  re  Abraham  Bininoer,  et  al.,     ) 
(who  are  creditors  of  said  Bininger  and  L  g    n    w   y 
Abraham  B.  Clark,)  for  writ  of  pro-  j     •      ■      ■      • 
hibition.  I 

"  3  N.  B.  B.  121. 

"Woodruff,  J. 

Clark  commenced  action  in  state  court  against  his  co-partner  for  an  accounting,  and 
receivers  were  appointed,  who  took  possession  of  the  firm  property.  Pending  such  pro- 
ceedings the  firm,  with  its  members,  was  declared  bankrupt  on  petition  of  firm  creditors. 
Clark  petitioned  to  the  U.  S.  ciicuit  court  for  a  review  of  the  decree  adjudicating  him  a 
bankrupt,  and  commenced  successively  two  actions  in  state  court,  and  obtained  injunc- 
tions restraining  creditors  from  prosecuting  proceedings  in  bankruptcy.  Creditors  there- 
upon moved  the  circuit  court  for  a  writ  of  prohibition  under  the  judiciary  act  of  1789, 
directed  to  the  state  court,  in  the  premises.     Motion  denied. 


In  re  Bloss. 
Michigan. 


4  N.  B.  B.  37. 

LONGTEAR,  J. 

Where  a  petition  was  filed,  and  an  injunction  allowed  against  0.  E.  B.,  a  son  of  the 
bankrupt,  to  restrain  the  sale  of  certain  real  estate,  etc.,  and  C.  E.  B.  moves  to  dissolve 
the  injunction  on  affidavit  of  himself  and  the  bankrupt,  denying  the  collusion  and  con- 
nivance charged  in  the  petition  : 

Held,  1.  A  secured  debt  is  provable  within  the  meaning  of  section  39  of  the  Bankrupt 
Act. 

2.  That  a  creditor  who  has  a  lien  upon  the  property  of  his  debtors  by  virtue  of  a  judg- 
ment, etc.,  filing  a  petition  for  adjudication  of  bankruptcy  without  reference  to  such  lien, 
therefore  waives  and  relinquishes  the  same,  and  stands  before  the  court  as  an  unsecured 
creditor. 

3.  Allegations  upon  information,  and  being  supported  merely  by  other  proof,  are  not 
sufficient  to  sustain  an  injunction. 

Held, — C.  E.  B.  had  probable  cause  to  bcflieve  that  J.  B.  B.,  the  alleged  bankrupt, 
was  insolvent,  and  that  he  suffered  the  said  0.  E.  B.  to  obtain  judgment  execution  and 
levy,  with  intent  to  give  him  a  preference  in  violation  of  the  bankruptcy  act,  and  that 
this  case  ought  to  be  retained  and  continued  till  the  further  order  of  the  court. 

Motion  to  dissolve  denied. 
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n. 


hi  re  Boatmen's  Savings  Institution, 

ads.  \  Missouri. 

Darby's  Trustees;  I 

~  4  N.  B.  B.  195. 

Dillon,  Treat  and  Krekbl,  J.  J. 

Bankrupt  Act  does  not  prohibit  a  person  from  loaning  money  at  legal  rates  to  one 
whom  he  has  reason  to  believe  to  be  insolvent,  and  taking  security  for  such  loan,  provided 
it  be  made  bona  fide,  and  without  any  intent,  or  participation  in  any  intent,  to  defraud 
creditors  or  defeat  the  bankrupt  act. 

General  demurrer  filed. 


In  re  Same. 


TlLLON,  C.J. 

Bill  in  equity  on  questions  arising.     Demurrer  overruled.     Treat  aad  Krekel,  J.  J., 
concur. 


lu  re  Boston,  Hartford  &,  Erik    .   „         ^.    , 
Kailroad  Co.*  >  ConnecUcut. 


"I 


6  N.  B.  B.  209. 

WOODRUFP,  C.  J. 

All  creditors  have  a  direct  interest  in  proceedings.  A  third  party,  seeking  to  inter- 
vene, must  satisfy  the  court  that  his  purpose  is  a  meritorious  one,  although  he  may  not 
prove  his  debt  in  the  usual  way,  but  must  convince  the  court  that  he  is  in  fact  a  creditor. 
Where  two  or  more  petitions  are  pending  in  different  districts,  only  one  adjudicature 
should  be  granted ;  proceedings  in  the  other  case  to  be  stayed,  but  not  dismissed. 


In  re  Boston,  Hartford  <fe  Erie      (  „  t>    ,t      ^7 
_      '  „    ,  >  S.  D.  New  York. 

Railroad  Co.t  \ 


6  N.  B.  B.  222. 
Woodruff,  C.  J. 

Where  the  district  judge  for  the  southern  district  of  New  York  privately  signed  the 
form  of  an  adjudication  in  bankruptc}',  on  the  first  day  of  March,  and  endorsed  on  the 
same  the  words  and  figures  "Filed  March  1st,  1871,  S.  B.,"  and  on  the  second  day  of 
March  granted  a  re-argument  of  the  application  of  the  petitioning  creditor  in  another 
district  for  leave  to  intervene  and  oppose  an  adjudication  in  this  district,  and  at  such  re- 
argument  on  the  third  day  of  March,  a  certified  copy  of  an  adjudication  made  in  such 
other  district  on  the  second  day  of  March  having  been  produced  and  read,  the  district 
judge  produced  the  paper  which  had  been  signed  by  him  on  the  first  of  March,  but 
which,  during  the  interval,  had  been  in  the  sole  knowledge  and  possession  of  the  said 
judge,  and  had  neither  been  entered  with  the  clerk  nor  promulgated  as  an  adjudication 
of  the  court,  Held,  that  the  said  paper  operated  as  an  adjudication  only  as  of  the  time 
when  it  was  so  produced  in  court,  and  promulgated,  to  wit,  as  of  the  third  of  March, 
and  that  the  adjudication  which  was  regularly  made  and  entered  in  the  other  district  on 
the  second  of  March,  took  precedence  as  the  earlier  adjudication. 

All  proceedings  subsequent  to  or  founded  upon  adjudication  of  bankruptcy,  reversed  ) 
and  further  proceedings  in  district  court  stayed. 

*See  6  N.   B    R.  230.  tSee  5  N.  B.  R.  230,  232,  233. 
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Jn  re  Beookmirb  &  Rankik,       j 

ads.  \  Missouri. 

Beaw,  oas.  0/ KiNTzmo.  J 


Writ  of  Mrror  to  Dist.  Court  for  E.  D.    4  N.  B.  B.  57. 
-,  J. 


A  payment,  made  by  a  debtor  vrho  is  in  insolvent  circumstances  more  than  four 
months  before  the  filing  of  the  petition  in  bankruptcy  by  or  against  him,  although  made 
to  the  creditor  by  way  of  preference,  will  be  sustained  as  against  the  assignee  under  the 
provisions  of  the  first  clause  of  section  35  of  the  bankrupt  act. 

Declaration  bad. 

Demurrer  properly  sustained  by  the  district  court  whose  judgment  is  affirmed. 


In  re  Buchanan,  et  al.,  ^ 

ads.  ^  N.  D.  Sew  Yorlc. 

Smith,  ass.,  ^c.  I 

■  4  N.  B.  B.  132. 

WooDRnrp,  J. 

A  diligent  creditor  haying  obtained  a  judgment  is  entitled  to  hold  it,  except  as  against 
an  assignee  in  bankruptcy  j  but  upon  adjudication  being  passed  upon  his  debtor  he  must 
relinquish  his  preference  and  prove  his  debt  under  the  provisions  of  section  23.  If  he 
does  not,  and  the  assignee  is  compelled  to  enforce  his  claim  against  the  judgment  by 
appeal  to  the  Courts,  then  he  is  prevented  from  proving  by  the  provisions  of  section  39. 

Decree  in  accordance  with  prayer  of  the  bill,  with  costs. 


^1 
f  Min 


In  re  City  Bank  of  St.  Paul, 

ads.  ^  Minnesota. 

"Wilson,  Ass.  j 

"  5  N.  B.  B.  270. 

Dillon,  C.  J. 

In  Equity: 

A  mercantile  firm  having  no  property  but  stock  in  trade,  became  insolvent,  in  accepted 
and  sound  definition  of  that  term.  When  pressed  for  payment  of  debt,  acknowledge 
its  justness,  give  as  reason  for  non-payment,  their  inability,  and  suffer  judgment  to  be 
rendered  against  them. 

Creditors  have  reasonable  cause  of  knowledge  of  debtors'  insolvency,  and  property 
taken  on  execution  must  be  restored  to  assignee. 

In  re  Cheney,         ) 

ads.  \  Bhode  Island. 

Knight.  J 

5  N.  B.  B.  305. 
Clifford,  J. 

Decision  and  decree  of  District  Court  reversed.    , 

Because,  under  25th  section  of  Bankruptcy  Act,  it  does  not  possess  the  power  to 
order  summarily  the  sale  of  an  estate,  though  the  same  is  claimed  by  assignee,  and 
question  existing  whether  title  to  same  was  derived  from  debtor  before  adjudication  or 
from  some  former  owner. 

In  re  Hugh  Clabk,   I 

ads.  \  Massachusetts. 

United  States,     j 

4  N.  B.  B.  14. 

Lowell,  J. 

Defendant  indicted  for  disposing  of  goods  and  chattels,  other  than  in  usual  way  of 
trade,  within  three  months  of  bankruptcy,  obtained  on  credit. 

Sentence,  15  months'  imprisonment. 


OVEERULED  CASES.  1241 

In  re  A.  B.  &  0.  L.  Clasen,  | 

ads.  \  District  of  Minnesota. 

A.  J.  Phblps.  J 

~  3  X.  B.  B.  22. 

Miller,  P.,  J. 

Judgment  reversed  j  case  remanded.  Directions  to  set  aside  verdict  and  grant  new 
trial. 

In  re  Cole,  et  al.,      \ 

ads.  \  Maine. 

ScAMMON,  Ass.        J 

~"  5  m  B.  B.  257. 

Clifford,  J. 

In  Equity  : 

A  mortgage  given  to  secure  payment  of  promissory  note,  the  consideration  of  which 
being  pre-existing  debt  of  bankrupt,  is  void  when  made  within  four  months  next  pre- 
ceding filing  of  petition,  for  express  purpose  of  giving  a  preference. 

Decree  affirmed,  with  costs. 

In  re  S.  J.  Corbin,       | 

acts.  \  Michigan. 

H.  Post,  Ass.  J 

5  N.  B.  B.  11. 

LONGTEAE,  J. 

Bill  iiled  to  recover  certain  real  estate  and  personal  property,  alleged  to  have  been 
conveyed  and  transferred  by  bankrupt  within  four  months  next  before  filing  petition 
against  him  for  adjudication  of  bankruptcy  in  fraud. 

Decree  entered.    Defendant  must  account  to  complainant  for  all  property  so  conveyed. 


In  re  Asa  "W.  Craft.     5  S.  B.  N.  T. 

ZN.B.B.U. 

Nelsojt,  C.  J. 

Petition  of  creditors  to  amend  39th  section  of  Act  "Nunc  pro  tunc."    Amendment 
affirmed. 


In  re  Crane,  ] 

ads.  \  N.  D.  Illinois. 

Harvey,  Ass.        J 

5  N.  B.  B.  218. 
Drummond,  J. 

A  chattel  mortgage  void  as  against  creditors  under  the  State  law,  and  under  which 
the  mortgagee  had  taken  possession,  having  at  the  time  reasonable  cause  to  believe  his 
debtor  insolvent,  is  also  void  as  against  the  assignee  in  bankruptcy. 

Motion  for  new  trial  overruled. 


In  re  John  Crawford,  et  al.,  \ 

ads.  \  S.  D.  Ohio. 

Thomas  W.  Farrin.         J 

2  K  B.  B.  181. 

SWAYNE,  J. 

A  debtor,  being  and  knowing  himself  insolvent,  made  a  general  assignment  for  benefit 
of  creditors,  under  laws  of  Ohio,  in  December,  1868,  before  proceedings  in  bankruptcy. 

Held — Such  an  assignment,  when  made  in  good  faith,  is  not  necessarily  an  act  of 
bankruptcy,  but  it  must  be  entirely  clear  from  taint  of  fraud. 

156 
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Where  it  appeared  that  the  debtor  did  not  turn  over  to  the  assignee  money  to  an 
amount  exceeding  the  limit  of  the  authorized  exemptions. 

Held — That  the  assignment  was  fraudulent,  and  an  act  of  bankruptcy. 

Where  the  debtor,  being  insolvent,  paid  u,  freight  debt  in  full  by  procuring  an  order 
from  the  railroad  for  and  furnishing  lumber. 

Held — That  the  payment  was  a  preference  of  a  creditor,  and  an  act  of  bankruptcy. 

Creditors  entitled  to  decree  of  bankruptcy.    Costs  of  bill  paid  out  of  estate. 

hi  re  Del.  &  Hud.  Canal  Co.,  ) 

ads.  ^  Massachusetts — May,  1870. 

LiTTLEFIBLD.  j 

4  N.  B.  B.  77. 
Clifford,  J. 

Demurrer  sustained.  Because  petition  to  revise  decision  and  judgment  of  District 
Court  does  not  set  forth  the  error,  or  nature  of  the  error,  for  information  of  the  Appel- 
late Court,  and  as  notice  to  the  opposite  party. 

In  re  J.  Dow.  ?  Bhode  Island. 

C  N.  B.  M.  10. 


Sheplet,  J. 

In  the  absence  of  fraud  the  assignee  takes  only  such  rights  and  interests  as  the  bank- 
rupt himself  had  or  could  assert  at  the  time  of  his  bankruptcy,  and  consequently  he 
is  affected  with  all  the  equities  which  would  affect  the  bankrupt  himself  if  he  were 
asserting  those  rights  and  interests. 

A  mortgage  executed  in  a  State  having  no  statute  on  the  subject  of  record,  or  if  record 
is  not  required  between  the  parties,  will  not  be  defeated  by  the  proviso  in  the  fourteenth 
section  of  the  United  States  Bankrupt  Act  of  1867  in  relation  to  recording. 

When  the  revisory  jurisdiction  of  the  Circuit  Court  is  invoked  over  the  decision  of 
the  District  Court  upon  a  question  of  fact,  the  burden  of  proof  is  on  the  petitioner  for 
review,  to  show  cause  in  the  decision;  and  he  must  also  sliow  that  the  evidence  cannot 
support  the  finding. 

Decree  of  District  Judge  afBrmed,  with  costs. 


In  re  "William  Douring.  J  Missouri — April  Term,  1870. 

3  N.  B.  B.  18-2. 
Dillon,  J. 

I.  Where  a  partnership  has  been  dissolved,  and  one  of  the  co-partners  purchases  all 
of  the  assets  of  the  firm,  and  agrees  to  pay  all  of  the  debts ;  and  both  partners  subse- 
quently become  bankrupt,  and  are  individually  put  into  bankruptcy,  so  that  there  is  no 
solvent  partner  and  no  firm  property  : 

Held,  under  the  Bankrupt  Act  of  1867,  that  the  creditors  of  the  firm,  as  well  as  the 
individual  creditors  of  the  partner  who  assumed  to  pay  the  firm  debts,  were  entitled  to 
share  pari  passu  in  the  estate  of  such  partner. 

II.  Under  the  Bankrupt  Act  (section  36),  assets  are  to  be  marshaled  between  the  firm 
creditors  and  the  separate  creditors  of  the  partners  only  where  there  are  firm  and  separate 
assets,  and  proceedings  are  instituted  against  the  firm  and  the  individual  members,  as 
provided  in  that  section.    Judgment  reversed. 


Jd  re  Eldeidge.  >E.-D.  Wisconsin. 


4  N.  B.  B.  162. 
Drummond,  J. 

Mortgage  of  personal  property  being,  under  state  law  of  Wisconsin,  ineffectual  to  pass 
after  acquired  property,  the  assignee  in  bankruptcy  is  entitled  to  such  property  as 
against  the  mortgagee  who  had  takenpossession. 
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In  re  Elliott,  ^ 

oafs.  ^  Eng. 

Slammeks.  I 

3  Law  Bep.  ch.  ap.  188.    1  N.  B.  M.  204. 
Appeal  from  vice-chancellor  Malins.     Decree  reversed. 


In  re  Filley, 

ads.  ^  Missouri, 

"Wright.  I 

~  4  N.  B.  B.  197. 

Miller,  J. 

Mere  honest  inaction  in   a  poor  man,  ■when  a  creditor  seeks  to  make  by  law  a  just 
debt,  is  not  in  itself  an  act  of  bankruptcy. 

Bill  in  chancery  filed  to  obtain  review  and  reversal  of  order  of  District  Court. 

Order  reversed. 


In  re  Samuel  Glaser. 
Case  pending  in  S.  D.  Ohio.    Applica- 
tion for  attachment  for  contempt 
aginst  Sigumund  TTllman,  et  al. 


S.  D.  New  York. 


2  N.  B.  M.  129. 
Blatchford,  J. 

Applicacion  refused,  for  the  reason  that  no  written  interrogatories  accompanied  the 
commission,  and  no  information  furnished  as  to  the  particular  inquiry. 


In  re  Graves,  | 

ads.  !>  Missouri. 

Lawrence,  ass.  J 

'~~~  5  N.  B.  B.  '^9. 


Treat,  J.    Dillon,  J.  concurring. 
An  action,  substantially,  of  trespass  "  de  bonis  asportatis." 
Judgment  of  District  Court  confirmed. 

In  re  Hafer  &  Brother,  | 

ads.  \  E.  D.  Pennsylvania. 

Chas.  E.  Beck.  j 

'   1  N.  B.  B.  163,  164. 
Cadwalader,  J. 

Referred  back  to  Register.  Adjudication  of  bankruptcy  being  made  in  District,  during 
pendency  of  auxiliary  proceedings  in  equity  in  Circuit,  Court  to  restrain  execution  credi- 
tors, question  arising  as  to  their  right  of  priority. 


In  re  Hacklet  &  Soiss, 
ads. 
"Wilder  D.  Foster,  ass.  of  Alexan- 
der Blake. 


W.  D.  of  Michigan.    Action  of  Trover  to  recover 
value  of  Personal  Property. 


2  N.  B.  B.  131. 

Withet,  J. 

Trial  by  jury.    Verdict  for  plaintiff'. 
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In  re  Heanet,  | 

ads.  y  Minnesota. 

Makkson  &  Spatjidinq,  ass.        J 

4  J^.  B.  B.  165. 
Dillon,  C.  J. 

Bill  in  equity,  praying  for  injunction  and  relief. 

Debtor  residing  in  Kansas  adjudged  a  bankrupt  and  assignees  appointed.  After 
bankruptcy  proceedings,  mortgage  creditor  commenced  suit  to  foreclose  in  State  Court  of 
Indiana,  mortgagee  being  resident  and  citizen  of  Minnesota,  making  assignees  defendants. 
Assignees  file  bill  in  Circuit  Court  of  U.  S.  for  District  of  Minnesota,  against  mortgagee, 
charging  that  the  mortgage  was  fraudulent  both  in  fact  and  under  the  bankrupt  law,  and 
ask  for  decree  to  have  it  declared  void,  and  for  injunction  to  restrain  defendant  from  fur- 
ther prosecuting  foreclosure  suit  in  Indiana. 

Injunction  denied. 


In  re  Hughes, 

ads.  /•  E.  D.  Pennsylvania. 

Irving.  J 


1 


2N.B.B.20. 
Griee  and  Cadwalader,  J  J. 

Jurisdiction  established.    Dissolution  of  injunction  refused,  but  being  modified,  con- 
tinues in  force. 


In  re  Jones, 

ads.  \  Alabama. 

Alabama  &  Ohatanooga  R.  E.  Co.  J 

5  N.  B.  B.  97. 
"Woods,  J. 

The  railroad  company  not  being  "  a  banker,  broker,"  &c.,  and  for  other  reasons,  the 
decree  of  adjudication  by  the  District  Court  is  reversed,  and  petition  dismissed  with  costs. 

In  re  Richard  P.  Rundlb,  | 

and  \  S.  D.  N.  T. 

Fred'k  "W.  Jones.  J 


2  N.  B.  M.  49. 

BliATCHFORD,  J. 

Where  amount  due  creditor  is  in  dispute  in  State  Court,  suit  can  proceed  conditionally. 


In  re  Karper,  et  al., 

ads.  \  E.  D.  Pennsylvania 

Hood,  et  al.  J 

~         5  jy.  B.  B.  358. 


\e.d. 


Cadwalader,  D.  J.  and  McKennan,  C.  J. 

Bill  at  suit  of  petitioning  creditors  of  an  involuntary  bankrupt,  merchant  or  trader,  on 
behalf  of  themselves  and  others,  to  the  intent  that  the  assignee,  when  qualified,  might  be 
added  or  substituted  as  complainant.  There  can  be  no  final  decree  until  assignee  in  bank 
ruptcy  shall  have  become  a  party  complainant. 


In  re  Keeper,  j 

ads.  \  E.  D.  Michigan. 


Keating,  ass.,  ^e.  I 

5  N.  B.  B.  133. 

LONGYEAE,  J. 

Bedded,  That  if  a  married  woman  consents  to  the  purchase  of  property  with  her  means 
by  her  husband  and  in  his  own  name,  she  cannot  afterwards  reclaim  the  property  as  against 
his  creditors,  whose  debts  accrued  while  the  property  was  so  held  by  him. 
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In  re  Moebis  Kylee.  >  8.  D.  N.  T. 

3 -ST.  B.  S.  11. 


Blatchpobd,  J. 
(k      Appeals  dismissed.    Because  they  were  not  claimed  and  noticed  within  ten  days  after 
the  entry  of  the  decision. 


In  re  Ladt  Bryan  Mining  Company.  >  Nevada. 


■} 


4  N.  B.  B.  131. 
Sawyer,  0.  J. 

Petition  to  reverse  order  of  District  Court  yacating  the  adjudication  of  a  corporation 
as  banlirupt,  because  the  proceedings  in  which  the  petition  was  filed  were  informal  and 
unauthorized,  denied,  and  order  of  District  Judge  affirmed. 


In  re  Latheop,  | 

ads.  }  W.  D. 

TOGLE,  ass.  J 


4N.B.B.  146. 
McKennan,  J. 

Decree  in  favor  of  plaintiff's  action,  as  falling  within  provisions  of  section  30  of  Bank- 
rupt Act. 

In  re  Eliza  A.  Massey,  et  al.         \ 

ads.  \  Mi 

Allen,  ass.,  etc.  I 


4  N.  B.  B.  75. 
Dillon,  J.    Krekel,  J.  concurs. 

"When  a  sale  or  conveyance  by  bankrupt  before  bankruptcy  is  void,  as  to  creditors, 
under  the  statute  of  the  State  where  he  resides,  the  assignee  of  the  bankrupt 
may  impeach  the  same,  and  bring  suit  iu  respect  to  the  property. 

Order  affirmed. 


In  re  John  Sedgwick,  ass.,  ^c,  Wil- 
liam MiNCK,  and  Charles  B.  Bost- 

WICK, 

ads. 
JofiN  Sedgwick,  ass.,  <^o. 


S.B.N,  r. 


1  N  B.  B.  204. 
Kelson,  J. 

Motion  to  dissolve  injunction  granted.     Bill  filed  by  assignee  in  bankruptcy  to  compel 

receiver  in  creditor's  bills  against  the  bankrupt  appointed  before  the  proceedings  in 

bankruptcy  to  deliver  up  the  property  in  his  hands  as  receiver. 


In  re  Mittledoepbe  &  Co.,  Bankrupts, 

ex  parte,  }•  Virginia. 

EtTTHEEGLEN,   aSS.  j 

'  3  N.  B.  B.  9. 


Hon.  Salmon  P.  Chase,  C.  J. 

Assignees  in  bankruptcy  of  a  firm  sent  back  tp  the  Register  for  additional  proof,  a 
certain  claim  of  M.  proved  by  the  oath  of  a  member  of  the  Arm  as  trustee  of  the  claim- 
ant. On  apphcation  to  the  District  Judge  by  the  counsel  of  the  trustee,  it  was  ordered 
that  dividend  on  the  claim  be  paid.  The  assignee  was  not  heard  on  the  application,  and 
petitioned  the  Circuit  Court  to  review  the  case  and  reverse  the  said  order. 


1246  OVERRULED  CASES. 

Held — The  District  Court  has  power,  upon  petition  of  the  contesting  creditor,  to 
reverse  the  decision  of  an  assignee  rejecting  his  claim,  but  the  mode  of  proceeding  must 
be  regular,  and  the  assignee  should  have  opportunity  to  answer  and  contest  the  claim. 

Semble — That  a  member  of  a  bankrupt  firm  cannot  represent  claims  against  the  estate 

Orders  reversed.     Case  remanded. 


In  re  Moorb,  Foote  &  Co., 
ads, 
Fkedeeick  E.  Deiggs,  ass.  of  Ton- 
kins &  Trewartha,  Bankrupts. 


E.  D.  Michigan. 
3  N.  B.  B.  149. 


TVlTHEY,  J. 

In  Chancery: 
Mortgage  in  preference,  creditors  knowing  it.     Judgment  for  plaintiff. 


In  re  Mttnger,  et  al.,  ] 

ads.  y  W.  D.  Michigan. 

CuRRAif,  et  al.  I 

6  N.  B.  B.  33. 

ElIMONS,  J. 

When  the  petition  for  review  under  the  rules  in  the  Sixth  Circuit  is  demurred  to,  its 
statements,  like  those  of  any  other  pleading,  will  be  taken  as  true,  and  the  appeal  deter- 
mined upon  its  averments.  If  the  facts  therein  are  suflScient,  the  demurrer  will  be 
overruled  and  the  decree  below  reversed. 

When  an  agent  is  sent  by  an  insolvent  debtor  to  compromise  with  creditors,  and  some 
of  them,  through  him,  return  di£Ferent  terms  than  those  submitted,  such  agent  does  not 
thereby  become  that  of  such  creditors,  but  remains  the  agent  of  the  debtor,  and  his 
knowledges,  mistakes  and  acts  are  those  of  his  principal — the  insolvent.  The  same 
effect  would  be  produced  if  he  were  deemed  the  common  agent  of  both  parties. 

When  a  debtor  and  a  preferred  creditor  know  of  the  insolven'cy,  but  erroneously  sup- 
pose all  other  creditors  have  compromised  for  thirty-five  cents  in  time  paper,  a  transfer 
so  securing  the  creditor  as  to  create  a  preference  financially  is  an  act  of  bankruptcy. 
If  insolvency  is  once  known  all  parties  act  at  their  peril,  when  such  condition  actually 
exists,  whether  known  or  unknown. 

When  proceedings  were  pending  in  bankruptcy,  and  a  preferred  creditor  and  the 
insolvent  settle  the  petitioning  creditor's  debt,  and  employ  the  attorney  who  conducts 
such  proceedings  to  compromise  with  the  other  creditors^  authorizing  him  to  pay  some 
one  price  and  others  another,  and  it  appears  that  such  discrimination  was  in  fact  made, 
such  scheme  is  prima  facie  fraudulent,  and  the  burden  is  upon  the  actoi-s  to  show  that 
all  the  creditors  consented  to  such  preferences.  It  will  not  be  presumed.  But  if  any 
one  creditor  does  not  consent  it  is  a  fraud  upon  him,  although  all  the  others  are  satisfied. 

Decree  below,  dismissing  petition,  reversed,  and  a^udication  of  bankruptcy  ordered. 
Vide  4  N.  B.  K.  90,  for  fuller  facts. 


] 


I 


National  Bank  of  Payettevillk, 
et  al.,  (right  of  banks  to  dividends  I 
against  joint  and  separate  estates  i  vr  t,    th-  v' 
of  debtors),  f     .     .     .     . 

a,ds. 
Chas.  H.  Mead,  a^s.,  ^c. 

2  N.  B.  B.  65. 
Hall.  J. 

Decision  dependent  upon  further  research.    Right  valid  conditionally.    As  In  re 
Howard,  Cole  &  Co.,  District  of  Maryland,  4  N.  B.  R.  185,  Giles,  J. 
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In  re  New  York  Kerosene  Oil  Co.  i  E.  D.  N.  Y. 

3  N.  B.  B.  81. 


Nelson,  C.  J. 

Petition  to  District  Court  by  assignee  to  be  amended  and  filed  as  bill  in  equity.  Pro- 
ceedings stayed,  and  all  orders  and  proceedings  inconsistent  set  aside  and  vacated. 
Because  proceedings  by  the  assignee  should  have  been  by  bill  in  equity  and  not  by 
petition. 


In  re  The  New  Toek  Mail  Steamship  Co.  {  S.  D.  N.  ¥. 

3  N.  B.  R.  155. 
Woodruff,  C.  J. 

Petitioner  of  creditors  employs  counsel.     All  others  benefited.     Counsel  fees  defrayed 
out  of  funds  in  hands  of  assignee.     Decision.     All  leasonable  expenses  allowed. 


J»  re  Mary  O'Briek.  \  N.  D.  N.  Y. 

N.  B.  R.  Sup.  38. 
Nelson,  J. 

Appeal  from  adjudication  of  bankruptcy.     Dismissed  for  want  of  jurisdiction 


In  re  Perry,  ^ 

ads.  \  S.  D.  Ohio. 

Langley.  I 

"  2  N.  B.  R.  180. 


SWATNE,  J. 

Demurrer  overruled.  Judgment  reversed.  Cause  remanded  for  the  reason  that  the 
District  Court  erred  in  finding  that  the  pleading  and  proofs  substantiated  commission  of 
act  of  bankruptcy. 


In,  re  James  K.  Place,  et  al.,         ) 

ads.  •  \S.D.  N.  Y. 

John  Sedgwick,  ass.,  4-0.  J 

1  N.  B.  B.  204. 
Nelson,  J. 

To  require  assignee  under  State  law  to  deliver  property  to  assignee  in  bankruptcy. 

Motion  denied."    General  assignment  of  insolvent  debtor,  under  State  law,  untainted  by 

fraud,  as  against  any  creditor,  or  the  bankrupt  act,  is  valid. 


In  re  Place  &  Sparkman.  i  S.  D.  N.  Y. 

~  4  N.  B.  R.  178. 

■Woodruff,  J. 

Appeal  dismissed,  because  creditor  appealing  failed  to  file  statement  of  claim  in  writing 
within  the  ten  days  limited  therefor. 


In  re  Eapplee,  | 

ads.  '>  New  York— June  Term,  1871. 

Baldwin,  ass.  j 

5  N.  B.  R.  19. 
■Woodruff,  J. 

Decree  entered  in  District  Court  in  favor  of  complainant.  Respondent  files  notice  of 
appeal,  giving  requisite  bonds.  Citation  issues  within  ten  days  and  in  due  time,  but  the 
transmiss  upon  appeal  not  filed  in  Circuit  Court  till  after  two  terms  has  gone  over. 
Motion  to  dismiss  appeal,  because  transmiss  had  not  been  filpd  at  next  term  after  the 
appeal,  denied ;  because  time  to  dismiss  had  been  enlarged  by  agreement  of  counsel. 
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In  re  Eichtsb's  Estate.  i  Iowa. 

'  4  N.  B.  M.  67. 

Dillon,  J. 

Orders  to  set  aside  judgment  obtained  against  property  fraudulently  conyeyed,  con- 
firmed. 


In  re  "Ward  B.  Robinsok.  >  S.  D.  N.  T. 

2  N.  B.  n.  108. 
Nelson,  J. 

Petition  for  review  denied,  with  costs.  Bankrupt  arrested  and  held  to  bail.  Debt 
proved  in  bankruptcy  shown  by  record  of  State  Court  to  have  been  created  in  fraud. 
District  Court  refused  to  discharge  bankrupt,  or  to  direct  satisfaction  of  judgment. 


In  re  Schoonek   S.  L.  Davis  and 

CAEGO  COTTON, 

ads. 

A.  M.  DOITGLAS. 


■  S.  D.  N.  Y.—In 

2  X.  B.  B.  3. 
Kelson,  J. 

Property  of  the  United  States  is  subject  to  contribution  for  salvage.    Decree  below, 
dismissing  libel,  reversed. 

,In  re  Patrick  Shea  and  "William  1 

BoME,  '^  District  of  Indiana. 


ads. 

MER,  et  al. 

3  N.  B.  B.  46. 


uus. 

J.  H.  Heinshbimer,  et  al.  \ 


McDonald,  G.  J. 

"Prima  facie"  evidence  of  commission  of  act  of  bankruptcy  on  "  commercial  paper." 


j-  ^.  X>. . 


In  re  Loring  M.  Smith, 

ads.  ^  H.  D.  Michigan. 

Alex.  B.  Linn,  et  al.  J 

"  4  N.  B.  B.  12. 

Emmons,  J. 

A  creditor  can  file  a  petition  against  his  debtor,  even  though  his  claim  is  not  due. 
If  the  debts  are  provable  under  the  act,  they  are  such  as  the  4ct  contemplates  as  suf- 
ficient on  which  to  base  a  bankruptcy  proceeding.     Judgment  afBrmed. 


In  re  Smith,  et  al.,  I 

axis.  \  Missouri. 

Martin,  ass.,  etc.  J 

'  4  N.  B.  B.  83. 

Dillon,  0.  J. 

Decree  reversed.    Because,  in  equity,  the  statute  of  limitations  is  no  bar  to  relief 
sought. 

In  re  Stansell.  i  W.  D.  Michigan. 

^  6  N.  B.  B.  183. 
Emmons,  J. 

A  debt  wholly  or  in  part  secured,  either  by  levy  under  an  execution,  by  pledge  of  per- 
sonal property  or  mortgage  upon  real  estate,  will  sustain  a  petition  for  an  a(^udication 
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of  bankruptcy.     The  better  practice  is,  when  the  debt  is  fully  secured,  to  waive  the  se- 
curity in  the  petition,  but  this  is  not  necessary  to  its  support. 
Decree  below  reversed  and  adjudication  ordered. 


In  re  Tbustkes  of  Univeesity  and  0. 
Dewey,  ass.  et  al., 


If.  Carolina. 
The  State  op  N.  Carolina.         J 

5  N.  B.  E.  466. 
Brooks,  J. 

Circuit  Court  of  the  United  States   have  no  jurisdiction  of  a  ease  either  at  law  or  in 

equity,  in  which  a  state  is  plaintiff  against  its  own  citizens.     Bill  dismissed. 


In  re  Jonathan  "W.  Vickevy.       i  W.  D.  Michigan. 

3  N.J3.B.  171. 

WlTHET,  J. 

Dissent  from  decision,  in  re  Williams,  2  B.  R.  79 ;  and  fully  concur,  in  decision  in  re 
Brown,  3  B.  R.  145. 


In  re  Henry  Vogel. 


Is.D  N. 


3  JV^.  B.  B.  49. 

IfELSON,  J.  . 

Question  of  review.  Goods  of  bankrupt  in  State  Cowrt  after  petition  filed.  Applica- 
tion to  District  Court,  and  goods  ordered  to  be  delivered.  Ajspeal  taken.  Petition  for 
review  dismissed. 


In  re  "Wagek  &  Faies,  ") 

ads.  }•  W.  D.  Wisconsin, 

Hall,  ass.,  etc.  J 


5  N.  B.  B.  181. 
Hopkins,  J. 

Bill  in  equity  to   set  aside  mortgage  given  by  bankrupt  to  defendants  on  the  ground 

that  it  was  void  under  the  Bankrupt  Act. 

Mortgage  declared  void,  and  cancelment  upon  the  records  ordered. 


In  re  Walbrun  &  Co.,  | 

ads.  f  Missouri. 

Babbitt,  ass.  I 


4  N.  B.  B.  30. 
Dillon,  J.    Treat,  J.  concurs. 

Judgment  reversed.     Case  remanded,  because  a  sale  of  property  by  bankrupt,  out  of 

the  usual  and  ordinary  course  of  business,  is  prima  facie  evidence  of  fraud. 


In  re  Waller,  | 

\  Vi; 


ads.  !■  Virginia. 

BiGLER.  j 

4  N.  B.  B.  86. 
Chase,  C.  J. 
Decree.    Cessation  of  interest  during  civil  war  or  hostilities. 


In  re  "Wilder,  et  al.,  ) 

ads.  }■  W.  v.  Michigan, 

Baldwin,  et  at.  j 

6  N.  B.  E.  85. 
Emmons,  J. 

A  suspension  of  payment  of  commercial  paper  for  fourteen  days,  under  section  thirty- 

167 
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nine,  before  tlie  amendment  of  July  fourteenth,  eighteen  liundi-ed  and  seventy,  was  per 
se  an  act  of  banliruptcy. 

Tlie  omission  to  pay  such  paper  for  fourteen  days,  subsequent  to  that  amendment,  is  a 
suspension  within  its  meaning,  although  the  paper  fell  due  and  was  dishonored  before  its 
passage. 

Decree  below,  dismissing  petition,  reversed,  and  adjudication  of  bankruptcy  ordered. 


In  re  Williams, 

udK.  f  Texas. 

CliEDITORS.  I 

4  N.  B.  B.  187. 
Woods,  J. 

Power  of  attorney,  in  accordance  with  Form  No.  26,  does  not  authorize  filing  of  oppo- 
sition to  bankrupt's  discharge. 

Ruling  of  District  Court  correct.  Case  remanded  at  cost  of  petitioner.  Ordered, 
that  certificate  of  discharge  issue. 

In  re  Fredekick  A.  Winston,        | 

ads.  }■  Illinois. 

EOBEBT  A.  KiNSIE.  J 

'  4  N.  B.  B.  21. 

Williams,  J. 

Plaintiff,  immediately  previous  to  his  bankruptcy  in  March,  1842,  had  a  fee  simple 
title  in  Sand  street,  Chicago,  subject  to  the  public  easement,  which  street  then  terminated 
in  Lake  Michigan,  but  more  tlian  450  feet  of  accretion  now  exists  between  Sands  street 
and  the  present  lake  shore. 

Pound  for  defendant. 


In  re  CnAS.  H.  Wynne — Involuntary.  >  Virginia. 

4  N.  B.  R.  5. 
Chase,  C.  J. 

A  deed  of  trust,  executed  December  8,  1866,  by  a  bankrupt  who  did  not  file  his  peti 
tion  till  June  8,  1867,  was  not  recorded  until  March  2,  1867. 

Decree  of  District  Court  reversed. 


In  re  York  &  Hoover.  >  Louisiana. 

4  N.  B.  B.  156.     See  3  N.  B.  B.  163. 
Woods,  .T 

Appeal  from  District  Court.     Decision  overruled  and  dismissed. 

A  proceeding  in  bankruptcy,  from  the  filing  of  petition  to  distribution  of  bankrupt's 
estate  and  his  discharge,  is  a  single  statutory  proceeding. 
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ads.  \  Maryland.    Appeal  from  Court  of  Common  Pleas. 

"WlLLrAM  A.  TAKT  IfOSTRAND.  J 

"  2  N.  B.  B.  154. 

Bartob,  C.  J. 

The  Court  of  Appeals  of  Maryland  has  appellate  jurisdiction  from  the  Court  of  Com- 
mon Pleas  in  insolvent  eases,  under  a  proper  construction  of  section  28  of  the  4th  article 
of  the  State  Constitution. 

The  United  States  Courts  have  exclusive  jurisdiction  in  the  case  of  an  insolvent  debtor, 
whether  he  can  or  cannot  obtain  a  discharge  in  bankruptcy. 

Order  of  the  Court  of  Common  Pleas,  removing  a  trustee  appointed  under  the  State 
Insolvent  Laws,  and  dismissing  petition  of  insolvent  debtor  for  want  of  jurisdiction, 
afSrmed. 


In  re  Phelps,  et  al.,  1 

ads.  f  New  Yorle. 

Case. 


5  N.  B.  B.  452 

■WOODRUPF,  J. 

A  person  about  to  engage  in  a  new  business  may  not,  with  a  view  thereto,  and  for  the 
purpose  of  securing  his  property  for  the  benefit  of  himself  and  his  family,  in  the  event 
of  losses  occurring  in  such  new  business,  convey  such  property  to  his  wife  voluntarily, 
without  consideration.  Su<.ii  a  conveyance  is  fraudulent  and  void  as  to  subsequent 
creditors. 

It  must  be  so  declared,  notwithstanding  it  be  distinctly  found  that  the  conveyance 
was  made  without  any  intent  to  defraud  creditors  then  existing. 

Order  appealed  from  reversed.    Judgment  of  referee  affirmed,  with  costs. 
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